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Education 


A district court decision denying further relief 
to Negro plaintiffs in the Little Rock, Arkansas, 
school case was reversed by the Eighth Circuit 
Court of Appeals upon a determination that 
school officials, in order to impede integration, 
had treated Negro students differently from 
whites in reassignment procedures (p. 59). 


Escambia County, Florida, school officials 
were ordered by federal court on March 16, 1961, 
to submit a desegregation plan within 90 days 
(p. 73). 


The federal court order requiring desegrega- 
tion of the University of Georgia was clarified 
as meaning that state officials cannot deny plain- 
tiff Negroes, because of race, facilities and op- 
portunities offered to white students (p. 125). 
A state court overruled a demurrer to an Atlanta 
taxpayer's action to enjoin the city from collect- 
ing school taxes for 1959 on the grounds that the 
city was disabled from doing so by a 1959 legis- 
lative act withdrawing a city’s authority to levy 
such taxes after a judicial decision that it cannot 
maintain racially separate schools (p. 67). State 
statutes enacted in February, 1961, provide for 
tuition grants to children desiring to attend non- 
sectarian private schools (p. 290), procedures for 
appealing determinations of local boards of edu- 
cation concerning the school law (p. 292) and 
local option elections on school closings and 
reopenings (p. 289). 


A federal court enjoined enforcement of stat- 
utes removing the Orleans Parish, Louisiana, 
school board attorney, school board, and school 
superintendent (p. 74); and a state court ordered 
the superintendent to furnish a school board 
member with names and addresses of students 
enrolled in two schools to which Negroes had 
transferred (p. 86). The Fifth Circuit Court of 
Appeals affirmed decisions enjoining racial seg- 
regation in East Baton Rouge Parish (p. 81) and 
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St. Helena Parish (p. 83) schools, and in state 
trade schools (pp. 89, 90). In three extraordi- 
nary 1961 sessions, the state legislature adopted 
seventeen acts and resolutions concerning race 
relations in education (pp. 293-314). 


Mississippi voters ratified state constitutional 
amendments making it discretionary, rather than 
mandatory as before, for the legislature to pro- 
vide free public schools (p. 314). 


A federal district court, finding that the New 
Rochelle, New York, board of education was 
maintaining a segregated Negro school, ordered 
the board to present by April 14, 1961, a deseg- 
regation plan for use in the 1961-62 school year 
(p. 90). 


In a school desegregation suit brought by 
South Carolina citizens allegedly of Turkish des- 
cent, which a district court had dismissed for 
failure to exhaust state administrative remedies, 
the Fourth Circuit Court of Appeals reversed 
and remanded upon a determination that such 
remedies were being pursued (p. 104). 


A school desegregation plan proposed by 
Chattanooga, Tennessee, officials was rejected 
by a federal district court on January 23, 1961, as 
inadequate and indefinite, and 60 additional days 
were allowed for the submission of an alternate 
plan (p. 107). The Johnson City and Kingsport 
boards of education adopted grade-a-year school 
desegregation plans (p. 329, 330). 


A section of the constitution, and certain 
statutes, of Texas requiring racial segregation in 
schools were declared unconstitutional by a fed- 
eral district court, which enjoined further seg- 
regation in Galveston schools and ordered grade- 
a-year desegregation beginning in September, 
1961 (p. 117). 


‘A federal district court approved a plan for 
desegregating Warren County, Virginia, high 
schools, but a decision on elementary schools 
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was delayed because of the overcrowded condi- 
tion of present facilities. (p. 121). 


Criminal Law (Sit-ins) 


The convictions of certain Negro participants 
in Savannah, Georgia, lunch counter sit-ins on 
charges of assembling to disturb the peace, and 
others for refusing to leave the premises upon 
request of the owner or his agent, in violation of 
state statutes, were affirmed by the state court 
of appeals (p. 166). 


The Louisiana Supreme Court denied certi- 
orari, mandamus, and prohibition to Negroes 
fined and jailed for refusing to move from Baton 
Rouge lunch counters upon the proprietor’s re- 
quest (p. 168), but the United States Supreme 
Court granted certiorari (p. 55). 


In a prosecution following a sit-in at an al- 
legedly racially segregated school in New Ro- 
chelle, New York, a city court held that the 
Negro defendants were legitimately at the school 
and did not violate a statute making persons 
loitering at a school without permission guilty 
of disorderly conduct (p. 147). The state su- 
preme court convicted a Negro officer of a Har- 
lem economic action committee of criminal con- 
tempt for disobeying a judgment enjoining coer- 
cion of Harlem liquor retailers to boycott white 
wholesale salesmen and to switch their purchases 
to Negro salesmen (p. 139). 


The North Carolina Supreme Court affirmed 
trespass convictions of Durham (p. 172), Mon- 
roe (p. 182), and Raleigh (p. 181) lunch counter 
sit-in participants. 


A trespass statute was enacted by the South 
Carolina legislature (p. 318). 


Employment 


The President combined two existing commit- 
tees into the President’s Committee on Equal 
Employment Opportunity, directed the Secretary 
of Labor to supervise implementation of equal 
employment practices, specified government con- 
tractors’ obligations concerning nondiscrimina- 
tory employment, and required a complete study 
to be made of current government employment 
practices (p. 9). 


The California FEPC ordered a railway com- 
pany to cease discriminating against Negroes 
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(p. 332); the New Mexico FEPC ordered a 
credit union to desist from an anti-foreign lan- 
guage policy (p. 335); the Philadelphia, Penn- 
sylvania, Human Relations Commission obtained 
a consent order and decree requiring restaurant 
operators to cease discriminatory employment 
practices (p. 337); and the Washington State 
Board Against Discrimination ordered a Seattle 
hospital to accept a Negro woman’s job applica- 
tion and to cease further discriminatory prac- 
tices (p. 338). 


The Kentucky personnel department has 
adopted a rule forbidding discrimination because 
of ethnic origin in state employment practices 
(p. 344). 


Governmental Facilities 


The Maryland Court of Appeals held that that 
state’s training schools are part of its educational, 
rather than penal, system and subject to the 
Fourteenth Amendment's bar against racial seg- 
regation (p. 235). 


Pursuant to a Fourth Circuit Court of Ap- 
peals mandate, a federal district court enjoined 
racial distinctions as to services at the Greenville, 
South Carolina, airport (p. 231). 


A federal court stayed an action therein to 
enjoin the segregated operation of the Memphis, 
Tennessee, municipal airport's eating and rest- 
room facilities, pending prosecution of a declara- 
tory judgment suit in state courts for an inter- 
pretation of pertinent state statutes and city 
ordinances (p. 233). 


Public Accommodations 


Affirming convictions of four persons (three 
white and one colored) for disturbing the peace, 
based on their refusal to leave a privately-owned 
amusement park which declines to serve Ne- 
groes, the Maryland Court of Appeals rejected 
the argument that their arrests by county police- 
men constituted state action enforcing segrega- 
tion contrary to the Fourteenth Amendment 
(p. 252). The Fourth Circuit Court of Appeals, 
holding Boynton v. Virginia not controlling, re- 
lied on its own precedent in affirming the dismis- 
sal of a Negress’ action against the owner of a 
Baltimore restaurant which refused to serve her 
because of race (p. 259). 





1961-62] 


The New York State Commission Against Dis- 
crimination ordered a barber to remove a sign, 
“Kinky Haircuts, $5,” and to cease discriminatory 
withholding of services (p. 355). 


Recently enacted Pennsylvania legislation pro- 
hibits discrimination in housing and public ac- 
commodations (p. 320). 


Trial Procedure 


The Alabaina Supreme Court held that it is 
too late on appeal to initiate a challenge to the 
grand and petit juries on the basis of alleged 
systematic exclusion of Negroes (p. 268). 


A Louisiana trial court sustained Negro de- 
fendants’ motions to quash their indictment be- 
cause Negroes are systematically excluded from 
Iberia Parish grand juries (p. 267). 


A Negro’s failure at trial to challenge the 
jury array amounted to a waiver of objections to 
the jury’s all-white composition, the Maryland 
Court of Appeals held, and leaves no basis for 
relief under the state’s post conviction procedure 
act (p. 275). The same court held that it was 
reversible error for a trial court to deny a Negro’s 
attorney the opportunity on the voir dire to 
frame questions concerning possible racial preju- 
dice of prospective jurors, and to fail to ask such 
questions on its own motion (p. 263). 


The New Jersey Supreme Court held that ab- 
sence of members of one’s race from a jury panel 
is insufficient to show discrimination, absent 
proof of deliberate and systematic exclusion (p. 
275). 


It was proper for a trial court, in the case of a 
Negro charged with raping a white woman, to 
charge the jury that difference in race should 
not weigh “either for or against” defendant, the 
South Carolina Supreme Court held (p. 280). 


The Texas Court of Criminal Appeals held 
that a Negro could not complain that intentional 
inclusion of Negroes on his grand jury of itself 
discriminated against him (p. 276). 


Voting 


Finding that Macon County, Alabama, officials 
had deprived Negroes of registration and voting 
rights because of race, a federal district court 
ordered certain Negroes placed on voting rolls 
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immediately, forbade continuation of discrimina- 
tory practices, and required the expeditious and 
nondiscriminatory taking and processing of ap- 
plications (p. 189). Another federal court or- 
dered state and Sumter County officials to make 
voting records available for inspection and copy- 
ing by the United States. Attorney General's 
office, and restrained a state court judge and the 
county sheriff from enforcing an order by the 
state court enjoining other than named state 
and local officials from inspecting the records (p. 
185). A federal district court declared unconsti- 
tutional and enjoined enforcement of a legislative 
act which redrew Tuskegee boundaries to ex- 
clude all but four or five qualified Negro voters 
but no white voters (p. 241). 


Mississippi voters ratified a state constitutional 
amendment requiring “good moral character” as 
a qualification for voter registration (319). 


On mandate of the Sixth Circuit Court of 
Appeals, a federal district court preliminarily en- 
joined Haywood County, Tennessee, landowners 
from evicting, threatening to evict, or refusing to 
deal in good faith with Negro tenants concerning 
their tenancies, for the purpose of interference 
with voting rights or punishment for previous 
registration or voting (p. 201). Upon considera- 
tion of the Court of Appeals’ orders in the Hay- 
wood County case, the same district court simi- 
larly enjoined Fayette County landowners in 
another case (p. 200). 


Miscellaneous 


The contempt conviction of the Dade County, 
Florida, NAACP chapter president for refusing 
to bring before a state legislative investigation 
committee the chapter membership list was af- 
firmed by the state supreme court because he 
was required only to have the list from which to 
testify as to associational status of specific mem- 
bers otherwise identified as having subversive 
connections (p. 244). But a similar conviction of 
a former chapter president for refusing to answer 
questions concerning NAACP membership of 
himself and others, and not as to subversive af- 
filiations, was reversed (p. 244). 


. The dismissal of a suit under the 1871 Civil 
Rights Act, brought by a Chicago, Illinois, Negro 
family against city policemen for alleged un- 
reasonable searches, detention, and batteries, was 
reversed by the United States Supreme Court, 





which rejected the argument that the statutory 
prohibition against acts “under color” of state 
law does not include acts of an official who can 
show no authority therefor under state law, cus- 
tom, or usage (p. 16). Dismissal of a subdividing 
company’s action against the city of Deerfield 
and others, in which a conspiracy to deprive 
plaintiff of its civil rights to hold and sell certain 
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urban property to Negroes was alleged, was re- 
versed by the Seventh Circuit Court of Appeals, 
which held that plaintiff must be given an oppor- 
tunity to prove in a jury trial that a conspiracy 
entitling it to legal damages had taken place, 
even though unable to prove a conspiracy war- 
ranting equitable relief (p. 222). 
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THE WHITE HOUSE 


EXECUTIVE ORDER Establishing The President's 
Committee on Equal Employment Oppor- 
tunity 
WHEREAS discrimination because of race, 

creed, color, or national origin is contrary to the 


Constitutional principles and policies of the 
United States; and 


WHEREAS it is the plain and positive obli- 
gation of the United States Government to pro- 
mote and ensure equal opportunity for all qual- 
ified persons, without regard to race, creed, 
color, or national origin, employed or seeking 
employment with the Federal Government and 
on government contracts; and 


WHEREAS it is the policy of the executive 
branch of the Government to encourage by pos- 
itive measures equal opportunity for all qualified 
persons within the Government; and 


WHEREAS it is in the general interest and 
welfare of the United States to promote its eco- 
nomy, security, and national defense through the 
most efficient and effective utilization of all 
available manpower; and 


WHEREAS a review and analysis of existing 
Executive orders, practices, and government 
agency procedures relating to government em- 
ployment and compliance with existing non-dis- 
crimination contract provisions reveal an ur- 


gent need for expansion and strengthening of 
efforts to promote full equality of employment 
opportunity; and 


WHEREAS a single governmental commit- 
tee should be charged with responsibility for 
accomplishing these objectives: 


NOW, THEREORE, by virtue of the auth- 
ority vested in me as President of the United 
States by the Constitution and statutes of the 
United States, it is ordered as follows: 


PART I—ESTABLISHMENT 
OF THE PRESIDENT’S 
COMMITTEE ON EQUAL 
EMPLOYMENT OPPORTUNITY 


Section 101. There is hereby established the 
President's Committee on Equal Employment 
Opportunity. 

Section 102. The Committee shall be com- 
posed as follows: 

(a) The Vice President of the United States, 
who is hereby designated Chairman of the 
Committee and who shall preside at meetings 
of the Committee. 

(b) The Secretary of Labor, who is hereby 
designated Vice Chairman of the Committee and 
who shall act as Chairman in the absence of 
the Chairman. The Vice Chairman shall have 
general supervision and direction of the work 
of the Committee and of the exécution and im- 
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plementation of the policies and purposes of 
this order. 

(c) The Chairman of the Atomic Energy 
Commission, the Secretary of Commerce, the 
Attorney General, the Secretary of Defense, the 
Secretaries of the Army, Navy and Air Force, 
the Administrator of General Services, the Chair- 
man of the Civil Service Commission, and the 
Administrator of the National Aeronautics and 
Space Administration. Each such member may 
designate an alternate to represent him in his 
absence. 

(d) Such other members as the President 
may from time to time appoint. 

(e) An Executive Vice Chairman, designated 
by the President, who shall be ex officio a 
member of the Committee. The Executive Vice 
Chairman shall assist the Chairman, the Vice 
Chairman and the Committee. Between meet- 
ings of the Committee he shall be primarily 
responsible for carrying out the functions of 
the Committee and may act for the Com- 
mittee pursuant to its rules, delegations, and 
other directives. Final action in individual 
cases or classes of cases may be taken and final 
orders may be entered on behalf of the Commit- 
tee by the Executive Vice Chairman when the 
Committee so authorizes. 

Section 103. The Committee shall meet upon 
the call of the Chairman and at such other 
times as may be provided by its rules and reg- 
ulations. It shall (a) consider and adopt rules 
and regulations to govern its proceedings; (b) 
provide generally for the procedures and policies 
to implement this order; (c) consider reports 
as to progress under this order; (d) consider and 
act, where necessary or appropriate, upon mat- 
ters which may be presented to it by any of 
its members; and (e) make such reports to the 
President as he may require or the Commit- 
tee shall deem appropriate. Such reports shall 
be made at least once annually and shall in- 
clude specific references to the actions taken 
and results achieved by each department and 
agency. The Chairman may appoint sub-com- 
mittees to make special studies on a continuing 
basis. 


PART II-NONDISCRIMINATION 
IN GOVERNMENT EMPLOYMENT 


Section 201. The President’s Committee on 
Equal Employment Opportunity established by 
this order is directed immediately to scrutinize 
and study employment practices of the Gov- 
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ernment of the United States, and to consider 
and recommend additional affirmative steps 
which should be taken by executive depart- 
ments and agencies to realize more fully the 
national policy of nondiscrimination within the 
executive branch of the Government. 

Section 202. All executive departments and 
agencies are directed to initiate forthwith stud- 
ies of current government employment prac- 
tices within their responsibility. The studies 
shall be in such form as the Committee may 
prescribe and shall include statistics on cur- 
rent employment patterns, a review of current 
procedures, and the recommendation of posi- 
tive measures for the elimination of any discri- 
mination, direct or indirect, which now exists. 
Reports and recommendations shall be submit- 
ted to the Executive Vice Chairman of the 
Committee no later than sixty days from the 
effective date of this order, and the Commit- 
tee, after considering such reports and recom- 
mendations, shall report to the President on the 
current situation and recommend positive meas- 
ures to accomplish the objectives of this order. 

Section 203. The policy expressed in Execu- 
tive Order No. 10590 of January 18, 1955 (20 
F. R. 409), with respect to the exclusion and 
prohibition of discrimination against any em- 
ployee or applicant for employment in the Fed- 
eral Government because of race, color, re- 
ligion, or national origin is hereby reaffirmed. 

Section 204. The President's Committee on 
Government Employment Policy, established by 
Executive Order No. 10590 of January 18, 1955 
(20 F. R. 409), as amended by Executive Or- 
der No. 10722 of August 5, 1957 (22 F. R. 6287), 
is hereby abolished, and the powers, functions, 
and duties of that Committee are hereby trans- 
ferred to, and henceforth shall be vested in, 
and exercised by, the President’s Committee on 
Equal Employment Opportunity in addition to 
the powers conferred by this order. 


PART II—OBLIGATIONS 
OF GOVERNMENT CONTRACTORS 
AND SUBCONTRACTORS 


Subpart A—Contractors’ Agreements 


Section 301. Except in contracts exempted 
in accordance with section 303 of this order, 
all government contracting agencies shall in- 
clude in every government contract hereafter 
entered into the following provisions: 


“In connection with the performance of 
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work under this contract, the contractor 
agrees as follows: 

“(1) The contractor will not discrimi- 
nate against any employee or applicant for 
employment because of race, creed, color, 
or national origin. The contractor will take 
affirmative action to ensure that applicants 
are employed, and that employees are treat- 
ed during employment, without regard to 
their race, creed, color, or national origin. 
Such action shall include, but not be limited 
to, the following: employment, upgrading, 
demotion or transfer; recruitment or recruit- 
ment advertising; layoff or termination; 
rates of pay or other forms of compensa- 
tion; and selection for training, including 
apprenticeship. The contractor agrees to 
post in conspicuous places, available to 
employees and applicants for employment, 
notices to be provided by the contracting 
officer setting forth the provisions of this 
nondiscrimination clause. 

“(2) The contractor will, in all solicita- 
tions or advertisements for employees plac- 
ed by or on behalf of the contractor, state 
that all qualified applicants will receive con- 
sideration for employment without regard 
to race, creed, color, or national origin. 

“(3) The contractor will send to each 
labor union or representative of workers 
with which he has a collective bargaining 
agreement or other contract or understand- 
ing, a notice, to be provided by the agency 
contracting officer, advising the said labor 
union or workers’ representative of the con- 
tractors commitments under this section, 
and shall post copies of the notice in con- 
spicuous places available to employees and 
applicants for employment. 

“(4) The contractor will comply with 
all provisions of Executive Order No. 10925 
of March 6, 1961, and of the rules, regula- 
tions, and relevant orders of the President’s 
Committee on Equal Employment Opportu- 
nity created thereby. 

“(5) The contractor will furnish all in- 
formation and reports required by Execu- 
tive Order No. 10925 of March 6, 1961, 
and by the rules, regulations, and orders 
of the said Committee, or pursuant there- 
to, and will permit access to his books, 
records, and accounts by the contracting ag- 
ency and the Committee for purposes of 
investigation to ascertain compliance with 
such rules, regulations, and orders. 
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“(6) In the event of the contractor's 
non-compliance with the nondiscrimina- 
tion clauses of this contract or with any 
of the said rules, regulations, or orders, this 
contract may be cancelled in whole or in 
part and the contractor may be declared 
ineligible for further government contracts 
in accordance with procedures authorized 
in Executive Order No. 10925 of March 6, 
1961, and such other sanctions may be im- 
posed and remedies invoked as provided in 
the said Executive order or by rule, regula- 
tion, or order of the President’s Committee 
on Equal Employment Opportunity, or as 
otherwise provided by law. 

“(7) The contractor will include the 
provisions of the foregoing paragraphs (1) 
through (6) in every subcontract or pur- 
chase order unless exempted by rules, reg- 
ulations, or orders of the President’s Com- 
mittee on Equal Employment Opportunity 
issued pursuant to section 303 of Executive 
Order No. 10925 of March 6, 1961, so that 
such provisions will be binding upon each 
subcontractor or vendor. The contractor 
will take such action with respect to any 
subcontract or purchase order as the con- 
tracting agency may direct as a means of 
enforcing such provisions, including sanc- 
tions for non-compliance: Provided, how- 
ever, that in the event the contractor be- 
comes involved in, or is threatened with, 
litigation with a subcontractor or vendor 
as a result of such direction by the con- 
tracting agency, the contractor may request 
the United States to enter into such litiga- 
tion to protect the interests of the United 
States.” 


Section 302. (a) Each contractor having a 
contract containing the provisions prescribed in 
section 301 shall file, and shall cause each of its 
subcontractors to file, Compliance Reports with 
the contracting agency, which will be subject to 
review by the Committee upon its request. Com- 
pliance Reports shall be filed within such times 
and shall contain such information as to the 
practices, policies, programs, and employment 
statistics of the contractor and each subcon- 
tractor, and shall be in such form, as the Com- 
mittee may prescribe. 

(b) Bidders or prospective contractors or sub- 
contractors may be required to state whether 
they have participated in any previous contract 
subject to the provisions of this order, and in 
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that event to submit, on behalf of themselves 
and their proposed subcontractors, Compliance 
Reports prior to or as an initial part of their bid 
or negotiation of a contract. 

(c) Whenever the contractor or subcontrac- 
tor has a collective bargaining agreement or oth- 
er contract or understanding with a labor union 
or other representative of workers, the Com- 
pliance Report shall include such information 
as to the labor union’s or other representative's 
practices and policies affecting compliance as 
the Committee may prescribe: Provided, that 
to the extent such information is within the 
exclusive possession of a labor union or other 
workers’ representative and the labor union or 
representative shall refuse to furnish such in- 
formation to the contractor, the contractor shall 
so certify to the contacting agency as part of 
its Compliance Report and shall set forth what 
efforts he has made to obtain such information. 


(d) The Committee may direct that any 
bidder or prospective contractor or subcontrac- 
tor shall submit, as part of his Compliance Re- 
port, a statement in writing, signed by an au- 
thorized officer or agent of any labor union or 
other workers’ representative with which the 
bidder or prospective contractor deals, together 
with supporting information, to the effect that 
the said labor union’s or representative’s prac- 
tices and policies do not discriminate on the 
grounds of race, color, creed, or national origin, 
and that the labor union or representative eith- 
er will affirmatively cooperate, within the limits 
of his legal and contractual authority, in the 
implementation of the policy and provisions of 
this order or that it consents and agrees that 
recruitment, employment, and the terms and 
conditions of employment under the proposed 
contract shall be in accordance with the pur- 
poses and provisions of the order. In the event 
that the union or representative shal! refuse to 
execute such a statement, the Compliance Re- 
port shall so certify and set forth what efforts 
have been made to secure such a statement. 


Section 303. The Committee may, when it 
deems that special circumstances in the nation- 
al interest so require, exempt a contracting agen- 
cy from the requirement of including the pro- 
visions of section 301 of this order in any spe- 
cific contract, subcontract, or purchase order. 
The Committee may, by rule or regulation, also 
exempt certain classes of contracts, subcontracts, 
or purchase orders (a) where work is to be or 
has been performed outside the United States 
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and no recruitment of workers within the 
limits of the United States is involved; (b) for 
standard commercial supplies or raw materials; 
or (c) involving less than specified amounts of 
money or specified numbers of workers. 


Subpart B—Labor Unions and Representatives 
Of Workers 


Section 304. The Committee shall use its 
best efforts, directly and through contracting 
agencies, contractors, state and local officials and 
public and private agencies, and all other avail- 
able instrumentalities, to cause any labor union, 
recruiting agency or other representative of 
workers who is or may be engaged in work 
under government contracts to cooperate with, 
and to comply in the implementation of, the 
purposes of this order. 

Section 305. The Committee may, to effec- 
tuate the purposes of section 304 of this order, 
hold hearings, public or private, with respect 
to the practices and policies of any such labor 
organization. It shall from time to time submit 
special reports to the president concerning dis- 
criminatory practices and policies of any such 
labor organization, and may recommend remed- 
ial action if, in its judgment, such action is 
necessary or appropriate. It may also notify any 
Federal, state, or local agency of its conclusions 
and recommendations with respect to any such 
labor organization which in its judgment has 
failed to cooperate with the Committee, con- 
tracting agencies, contractors, or subcontractors 
in carrying out the purposes of this order. 


Subpart C—Powers and Duties of The Presi- 
dent's Committee on Equal Employment 
Opportunity and of Contracting Agencies 


Section 306. The Committee shall adopt 
such rules and regulations and issue such orders 
as it deems necessary and appropriate to achieve 
the purposes of this order, including the pur- 
poses of Part II hereof relating to discrimination 
in government employment. 

Section 307. Each contracting agency shall 
be primarily responsible for obtaining compli- 
ance with the rules, regulations, and orders of 
the Committee with respect to contracts en- 
tered into by such agency or its contractors, or 
affecting its own employment practices. All con- 
tracting agencies shall comply with the Com- 
mittee’s rules in discharging their primary re- 
sponsibility for securing compliance with the 
provisions of contracts and otherwise with the 
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terms of this Executive order and of the rules, 
regulations, and orders of the Committee pur- 
suant hereto. They are directed to cooperate 
with the Committee, and to furnish the Com- 
mittee such information and assistance as it 
may require in the performance of its functions 
under this order. They are further directed to 
appoint or designate, from among the agency’s 
personnel, compliance officers. It shall be the 
duty of such officers to seek compliance with 
the objectives of this order by conference, con- 
ciliation, mediation, or persuasion. 

Section 308. The Committee is authorized to 
delegate to any officer, agency, or employee in 
the executive branch of the Government any 
function of the Committee under this order, 
except the authority to promulgate rules and 
regulations of a general nature. 

Section 309. (a) The Committee may itself 
investigate the employment practices of any 
government contractor or subcontractor, or ini- 
tiate such investigation by the appropriate con- 
tracting agency or through the Secretary of 
Labor, to determine whether or not the con- 
tractual provisions specified in section 301 of 
this order have been violated. Such investigation 
shall be conducted in accordance with the pro- 
cedures established by the Committee, and the 
investigating agency shall report to the Com- 
mittee any action taken or recommended. 

(b) The Committee may receive and cause to 
be investigated complaints by employees or 
prospective employees of a government con- 
tractor or subcontractor which allege discrimina- 
tion contrary to the contractual provisions speci- 
fied in section 301 of this Order. The appropriate 
contracting agency or the Secretary of Labor, as 
the case may be, shall report to the Committee 
what action has been taken or is recommended 
with regard to such complaints. 

Section 310. (a) The Committee, or any 
agency or officer of the United States designated 
by rule, regulation, or order of the Committee, 
may hold such hearings, public or private, as 
the Committee may deem advisable for com- 
pliance, enforcement, or educational purposes. 

(b) The Committee may hold, or cause to be 
held, hearings in accordance with subsection 
(a) of this section prior to imposing, ordering, 
or recommending the imposition of penalties and 
sanctions under this order, except that no order 
for debarment of any contractor from further 
government contracts shall be made without a 
hearing. 
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Section 311. The Committee shall encourage 
the furtherance of an educational program by 
employer, labor, civic, educational, religious, and 
other nongovernmental groups in order to eli- 
minate or reduce the basic causes of discrimina- 
tion in employment on the ground of race, creed, 
color, or national origin. 


Subpart D—Sanctions and Penalties 


Section 312. In accordance with such rules, 
regulations or orders as the Committee may 
issue or adopt, the Committee or the appro- 
priate contracting agency may: 

(a) Publish, or cause to be published, the 
names of contractors or unions which it has 
concluded have complied or have failed to com- 
ply with the provisions of this order or of the 
rules, regulations, and orders of the Committee. 

(b) Recommend to the Department of Justice 
that, in cases where there is substantial or 
material violation or the threat of substantial or 
material violation of the contractual provisions 
set forth in section 301 of this order, appropriate 
proceedings be brought to enforce those pro- 
visions, including the enjoining, within the limi- 
tations of applicable law, of organizations, in- 
dividuals or groups who prevent directly or in- 
directly, or seek to prevent directly or indirectly, 
compliance with the aforesaid provisions. 

(c) Recommend to the Department of Justice 
that criminal proceedings be brought for the 
furnishing of false information to any contract- 
ing agency or to the Committee as the case 
maybe. 

(d) Terminate, or cause to be terminated, 
any contract, or any portion or portions thereof, 
for failure of the contractor or subcontractor to 
comply with the nondiscrimination provisions of 
the contract. Contracts may be terminated ab- 
solutely or continuance of contracts may be con- 
ditioned upon a program for future compliance 
approved by the contracting agency. 

(e) Provide that any contracting agency shall 
refrain from entering into further contracts, or 
extensions or other modifications of existing 
contracts, with any non-complying contractor, 
until such contractor has satisfied the Commit- 
tee that he has established and will carry out 
personnel and employment policies in compli- 
ance with the provisions of this order. 

(f) Under rules and regulations prescribed by 
the committee, each contracting agency shall 
make reasonable efforts within a reasonable time 
limitation to secure compliance with the con- 
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tract provisions of this order by methods of 
conference, conciliation, mediation, and persua- 
sion before proceedings shall be instituted under 
paragraph (b) of this section, or before a 
contract shall be terminated in whole or in 
part under paragraph (d) of this section for 
failure of a contractor or subcontractor to com- 
ply with the contract provisions of this order. 

Section 313. Any contracting agency taking 
any action authorized by this section, whether 
on its own motion, or as directed by the Com- 
mittee, or under the Committee’s rules and 
regulations, shall promptly notify the Committee 
of such action or reasons for not acting. Where 
the Committee itself makes a determination 
under this section, it shall promptly notify the 
appropriate contracting agency of the action 
recommended. The agency shall take such ac- 
tion and shall report the results thereof to the 
Committee within such time as. the Committee 
shall provide. 

Section 314. If the Committee shall so direct, 
contracting agencies shall not enter into con- 
tracts with any bidder or prospective contractor 
unless the bidder or prospective contractor has 
satisfactorily complied with the provisions of 
this order or submits a program for compliance 
acceptable to the Committee or, if the Com- 
mittee so authorizes, to the contracting agency. 

Section 315. Whenever a contracting agency 
terminates a contract, or whenever a contractor 
has been debarred from further government con- 
tracts, because of noncompliance with the con- 
tractor provisions with regard to nondiscrimina- 
tion, the Committee, or the contracting agency 
involved, shall promptly notify the Comptroller 
General of the United States. 


Subpart E—Certificates of Merit 


Section 316. The Committee may provide for 
issuance of a United States Government Cer- 
tificate of Merit to employers or employee organ- 
izations which are or may hereafter be engaged 
in work under government contracts, if the 
Committee is satisfied that the personnel and 
employment practices of the employer, or that 
the personnel, training, apprenticeship, mem- 
bership, grievance and representation, upgrad- 
ing and other practices and policies of the em- 
ployee organization, conform to the purposes 
and provisions of this order. 

Section 317. Any Certificate of Merit may at 


any time be suspended or revoked by the Com- 
mittee if the holder thereof, in the judgment of 
the Committee, has failed to comply with the 
provisions of this order. 

Section 318. The Committee may provide for 
the exemption of any employer or employee 
organization from any requirement for furnish- 
ing information as to compliance if such em- 
ployer or employee organization has been award- 
ed a Certificate of Merit which has not been 
suspended or revoked. 


Part IV—Miscellaneous 


Section 401. Each contracting agency (except 
the Department of Justice) shall defray such 
necessary expenses of the Committee as may 
be authorized by law, including section 214 
of the Act of May 3, 1945, 59 Stat. 134 (31 
U.S.C. 691): Provided, that no agency shall 
supply more than fifty per cent of the funds 
necessary to carry out the purposes of this order. 
The Department of Labor shall provide neces- 
sary space and facilities for the Committee. In 
the case of the Department of Justice, the con- 
tribution shall be limited to furnishing legal 
services. 

Section 402. This order shall become effective 
thirty days after its execution. The General 
Services Administration shall take appropriate 
action to revise the standard Government con- 
tract forms to accord with the provisions of this 
order and of the rules and regulations of the 
Committee. 

Section 403. Executive Order No. 10479 of 
August 13, 1953 (18 F. R. 4899), together with 
Executive Orders Nos. 10482 of August 15, 1953 
(18 F. R. 4944), and 10733 of October 10, 1957 
(22 F. R. 8135), amending that order, and 
Executive Order No. 10557 of September 3, 1954 
(19 F. R. 5655), are hereby revoked, and the 
Government Contract Committee established by 
Executive Order No. 10479 is abolished. All 
records and property of or in the custody of the 
said Committee are hereby transferred to the 
President’s Committee on Equal Employment 
Opportunity, which shall wind up the outstand- 
ing affairs of the Government Contract Com- 
mittee. 


Joun F. KENNEDY 


Tue Waite House 
March 6, 1961. 
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UNITED STATES 
SUPREME COURT 


CIVIL RIGHTS 
Limitations—Federal Statutes 


Paul EGAN v. CITY OF AURORA, ILL., et al. 
United States Supreme Court, March 6, 1961, 81 S.Ct. 684. 


SUMMARY: The mayor of Aurora, Illinois, brought an action in federal district court 
against that city and named individuals, alleging that certain of them, while purporting to 
act as city police officers, arrested him under color of a state breach of peace statute without 
warrant and without probable cause while he was conducting a public meeting at the city 
hall. He alleged that such action was taken as a result of a conspiracy between various indi- 
vidual defendants, acting as city officials to deprive plaintiff of his rights to freedom of speech 
and assembly under the Fourteenth Amendment and in violation of federal Civil Rights Acts, 
for which he claimed $5,000,000 damages. Defendants moved to dismiss because the com- 
plaint failed to state a claim upon which relief could be granted, the court had no jurisdic- 
tion over the subject matter, and the alleged claim was frivolous. Defendants filed a copy of 
a proclamation which plaintiff had issued the day before the meeting stating that a “dire 
emergency” existed in the city “when it is demonstrated openly and conclusively that the 
power of the people in the choice of their executive can be surmounted and destroyed to the 
great disadvantage of most of the people,” and calling the meeting to see if they could throw 
off the yoke of potential slavery, at which “I will welcome all races, all creeds and even 
legally registered Communists . . . sincerely willing to help preserve our laws and bear arms 
for this purpose. ...” Defendants alleged that plaintiff was attempting to incite a public 
disturbance pursuant to a three-year-old program of obtaining personal publicity, that his 
real purpose in the proclamation and meeting was to overthrow by force and arms the city’s 
police department, that the meeting was attended by a packed and boisterous crowd, that 
in the event of disturbance the public would have been exposed to serious threat of death 
or bodily harm because of inadequate exits from the meeting place, and that the offense of 
disturbing the peace was committed in the presence of the police officers. Plaintiff denied 
that he had attempted to incite a public disturbance, reciting that he was subsequently ac- 
quitted of the charge. The court, without trial, directed a judgment for defendants. 4 Race 
Rel. L. Rep. 919 (1959). 


The Court of Appeals for the Seventh Circuit affirmed, holding it was proper for the 
district court to enter a summary judgment when there was no genuine issue as to any ma- 
terial fact, it being evident that the invitation to attend the meeting bearing arms was fraught 
with danger, and defendants were entitled to judgment as a matter of law. The court re- 
marked that a local controversy between municipal officers is not the kind of case that should 
be brought in the federal courts, for federal jurisdiction is to be exerted only in exceptional 
emergency cases necessitating interference with local officers to prevent irreparable injury. 
And it stated that the Civil Rights Act was not enacted to discipline local law enforcement 
officials, whereas the common law provides adequate actions in state courts for damages 
against such officials who are errant. 5 Race Rel. L: Rep. 415 (1960). 


The United States Supreme Court granted certiorari. It was held that dismissal as to the 
*ity was correct because a municipality is not a “person” within the meaning of the Civil 
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Rights Act (42 U.S.C. § 1983). However, the court stated that the court of appeals had 
not been explicit concerning the grounds for dismissal of the complaint under another sec- 
tion of the Civil Rights Act (42 U.S.C. § 1985) but had affirmed the district court’s judg- 
ment on grounds not relied upon by the district court, apparently on a construction of 
42 U.S.C. § 1983 inconsistent with the view taken by the Supreme Court in Monroe v. Pape, 
6 Race Rel. L. Rep 16, infra. Therefore, the judgment in favor of the city was affirmed, 
but the court of appeals’ judgment in favor of the individual defendants was vacated and 


the cause as to them was remanded to that court. 


PER CURIAM. 


Petitioner, Mayor of the City of Aurora, 
brought his suit in the District Court against 
the city and certain of its officials for damages 
for deprivation of rights secured to him by the 
Constitution. He alleges unlawful action by the 
city and by individuals who are or who purport 
to be its officials (see 42 U.S.C. § 1983, 42 
U.S.C.A. § 1983) and a conspiracy (see 42 
U.S.C. § 1985, 42 U.S.C.A. § 1985). The District 
Court granted the motions to dismiss, 174 
F.Supp. 794, and the Court of Appeals affirmed, 
275 F.2d 377, both decisions being prior to our 
opinion in Monroe v. Pape, 81 S.Ct. 473. 

The dismissal as to the City of Aurora was 
correct, for we held in Monroe v. Pape, supra, 
that a municipality was not a “person” within 
the meaning of 42 U.S.C. § 1983, 42 U.S.C.A. 
§ 1983. Insofar as any right claimed stems from 
petitioner's status as mayor under ‘Illinois law 
it is precluded from assertion here by Snowden 
v. Hughes, 321 U.S. 1, 64 S.Ct. 397, 88 L.Ed. 
497. But as we read the complaint, the rights 
which petitioner claims he was deprived of are 


those that derive from the Fourteenth Amend- 
ment, particularly the right of free speech and 
assembly. The opinion of the Court of Appeals 
is not explicit as respects the grounds for dis- 
missing the complaint under 42 U.S.C. § 1985, 
42 U.S.C.A. § 1985. See Snowden v. Hughes, 
321 U.S. 1, 64 S.Ct. 397; Collins v. Hardyman, 
341 U.S. 651, 71 S.Ct. 937, 95 L.Ed. 1253. The 
Court of Appeals, in affirming the judgment of 
the District Court on grounds other than the 
ones relied on by that court, seems to have 
decided the case on a construction of 42 U.S.C. 
§ 1983, 42 U.S.C.A. § 1983, that apparently is 
inconsistent with the view we took in Monroe 
v. Pape, supra. 


Accordingly we grant the petition for cer- 
tiorari, affirm the judgment in favor of the City 
of Aurora, vacate the judgment of the Court of 
Appeals in favor of the individual respondents 
and remand the cause as respects them to the 
Court of Appeals for reconsideration in light of 
this opinion. 

Judgment affirmed in part, vacated in part, 
and cause remanded. 





CIVIL RIGHTS 
Police Brutality—Federal Statutes 


James MONROE, et al. v. Frank PAPE, et al. 


United States Supreme Court, February 20, 1961, 81 S.Ct. 473. 


SUMMARY: A Chicago Negro, his wife and their children filed suit under the 1871 Civil Rights 
Acts seeking damages from police officers and the city of Chicago for alleged unreasonable 
searches, detention, and batteries. Specifically, it was charged that 13 Chicago policemen 
entered plaintiffs’ apartment, forced the plaintiffs to stand naked while a search was under- 
taken, held them incommunicado, and eventually released them without charge. The trial 
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court granted motions to dismiss both on behalf of the policemen and the city of Chicago. 
The Court of Appeals for the Seventh Circuit affirmed, holding that such activity by city 
police officers had repeatedly been held not within the prohibition of the federal Civil Rights 
Act, and that any remedy plaintiffs might have must be prosecuted in state courts. 5 Race 
Rel. L. Rep. 108 (1959) 

The United States Supreme Court, after an extensive review of the legislative history 
of the Civil Rights Act, reversed the lower court’s dismissal of the action against the policemen, 
but affirmed the dismissal as to the city of Chicago. The court rejected the argument that 
provisions of the statutes forbidding acts ‘‘under color” of state law do not include acts 
of an official or policeman who can show no authority under state law, state custom, or 
state usage for what he has done. The definition of “under color” of state law approved 
in United States v. Classic, 313 U.S. 299, 327 was restated: “Misuse of power, possessed by 
virtue of state law and made possible only because the wrongdoer is clothed with the au- 


thority of state law, is action taken ‘under color of’ state law.” One justice dissented. 


Mr. Justice DOUGLAS delivered the opinion of 
the Court. 


This case presents important questions con- 
cerning the construction of RS. § 1979, 42 
U.S.C, § 1983, 42 U.S.C.A. § 1983, which reads 
as follows: 


“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit 
in equity, or other proper proceeding for 
redress.” 


The complaint alleges that 13 Chicago police 
officers broke into petitioners’ home in the early 
morning, routed them from bed, made them 
stand naked in the living room, and ransacked 
every room, emptying drawers and ripping mat- 
tress covers. It further alleges that Mr. Monroe 
was then taken to the police station and de- 
tained on “open” charges for 10 hours, while he 
was interrogated about a two-day-old murder, 
that he was not taken before a magistrate 
though one was accessible, that he was not 
permitted to call his family or attorney, that he 
was subsequently released without criminal 
charges being preferred against him. It is al- 
leged that the officers had no search warrant 
and no arrest warrant and that they acted “under 
color of the statutes, ordinances, regulations, 
customs and usages” of Illinois and of the City 
of Chicago. Federal jurisdiction was asserted 
under R.S. § 1979 which we have set out above 


and 28 U.S.C. § 1343, 28 U.S.C.A. § 1343, and 
28 U.S.C. §1331, 28 U.S.C.A. §1331.? 

The City of Chicago moved to dismiss the 
complaint on the ground that it is not liable 
under the Civil Rights Acts nor for acts com- 
mitted in performance of its governmental fun- 
ctions. All defendants moved to dismiss, alleging 
that the complaint alleged no cause of action 
under those Acts or under the Federal Con- 
stitution. The District Court dismissed the com- 
plaint. The Court of Appeals affirmed, 272 F.2d 
365, relying on its earlier decision, Stift v. Lynch, 
7 Cir., 267 F.2d 237. The case is here on a writ 
of certiorari which we granted because of a 
seeming conflict of that ruling with our prior 
cases. 362 U.S. 926, 80 S.Ct. 756, 4 L.Ed.2d 745. 


I. 


Petitioners claim that the invasion of their 
home and the subsequent search without a 


1. This section provides in material part: 


“The district courts shall have original jurisdic- 
tion of any civil action authorized by law to be 
cobantiicatl by any person: 

a = = e 

“(3) To redress the deprivation, under color of 
any State law, statute, iihaaen regulation, cus- 
tom or usage, of any right, privilege or immunity 
secured by the Constitution of the United States 
or by any Act of ree a providing for equal 
rights of citizens or of all persons within the 
jurisdiction of the United States.” 

2. Subsection (a) provides: 

“The district courts shall have original jurisdic- 
tion of all civil actions wherein the matter in con- 
troversy exceeds the sum or value of $10,000, ex- 
clusive of interest and costs, and arises under 
a Constitution, laws, or treaties of the United 

tates.” 

In their complaint, petitioners also invoked R.S. 
§§ 1980, 1981, 42 U.S.C. §§ 1985, 1986, 42 
U.S.C.A. §§ 1985, 1986. Before this Court, how- 
ever, petitioners have limited their claim to re- 
covery to the liability imposed by § 1979. Accord- 
ingly, only that section is before us. 
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warrant and the arrest and detention of Mr. 
Monroe without a warrant and without arraign- 
ment constituted a deprivation of their “rights, 
privileges, or immunities secured by the Con- 
stitution” within the meaning of R.S. § 1979. 
It has been said that when 18 U.S.C. § 241, 18 
U.S.C.A. § 241, made criminal a conspiracy “to 
injure, oppress, threaten, or intimidate any citi- 
zen in the free exercise or enjoyment of any 
right or privilege secured to him by the Con- 
stitution,” it embraced only rights that an in- 
dividual has by reason of his relation to the 
central government, not to state governments. 
United States v. Williams, 341 U.S. 70, 71 S.Ct. 
581, 95 L.Ed. 758. Ct. United States v. Cruik- 
shank, 92 U.S. 542, 23 L.Ed. 588; Ex parte Yar- 
brough, 110 U.S. 651, 4 S.Ct. 152, 28 L.Ed. 274; 
Guinn v. United States, 238 U.S. 347, 35 S.Ct. 
926, 59 L.Ed. 1340. But the history of the 
section of the Civil Rights Act presently in- 
volved does not permit such a narrow interpre- 
tation. 

Section 1979 came onto the books as § 1 of 
the Ku Klux Act of April 20, 1871. 17 Stat. 13. 
It was one of the means whereby Congress ex- 
ercised the power vested in it by § 5 of the 
Fourteenth Amendment to enforce the provisions 
of that Amendment.? Senator Edmunds, Chair- 
man of the Senate Committee on the Judiciary, 
said concerning this section: 


“The first section is one that I believe 
nobody objects to, as defining the rights 
secured by the Constitution of the United 
States when they are assailed by any State 
law or under color of any State Law, and it 
is merely carrying out the promises of the 
civil rights bill,t which has since become a 
part of the Constitution,”® viz., the Four- 
teenth Amendment. 


Its purpose is plain from the title of the 
legislation, “An Act to enforce the Provisions of 
the Fourteenth Amendment to the Constitution 
of the United States, and for other Purposes.” 
17 Stat. 13. Allegation of facts constituting a 
deprivation under color of state authority of a 
right guaranteed by the Fourteenth Amendment 
satisfies to that extent the requirement of RS. 
§ 1979. See Douglas v. City of Jeannette, 319 
U.S. 157, 161-162, 63 S.Ct. 877, 880, 87 L.Ed. 


8. See Cong.Globe, 42d Cong., Ist Sess., App. 68, 
80, 83—85. 


. Act of April 9, 1866, 14 Stat. 27. 
. Supra, note 3, 568. 


oe 
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1324, So far petitioners are on solid ground. 
For the guarantee against unreasonable searches 
and seizures contained in the Fourth Amend- 
ment has been made applicable to the States by 
reason of the Due Process Clause of the Four- 
teenth Amendment. Wolf v. People of State of 
Colorado, 338 U.S. 25, 69 S.Ct. 1359, 93 L.Ed. 
1782; Elkins v. United States, 364 U.S. 206, 213, 
80 S.Ct. 1437, 1441, 4 L.Ed.2d 1669. 


Il. 


There can be no doubt at least since Ex parte 
Virginia, 100 U.S. 339, 346-347, 25 L.Ed. 676, 
that Congress has the power to enforce pro- 
visions of the Fourteenth Amendment against 
those who carry a badge of authority of a State 
and represent it in some capacity, whether they 
act in accordance with their authority or misuse 
it. See Home Tel. & Tel. Co. v. City of Los 
Angeles, 227 U.S. 278, 287-296, 33 S.Ct. 312, 314, 
318, 57 L.Ed. 510. The question with which we 
now deal is the narrower one of whether Con- 
gress, in enacting § 1979, meant to give a remedy 
to parties deprived of constitutional rights, priv- 
ileges and immunities by an official's abuse of his 
position. Cf. Williams v. United States, 341 
U.S. 97, 71 S.Ct. 576, 95 L.Ed. 774; Screws v. 
United States, 325 U.S. 91, €5 S.Ct. 1031, 89 
L.Ed. 1495; United States v. Classic, 313 U.S. 
299, 61 S.Ct. 1031, 85 L.Ed. 1368. We con- 
clude that it did so intend. 

It is argued that “under color” of enumerated 
state authority excludes acts of an official or 
policeman who can show no authority under 
state law, state custom, state usage to do what 
he did. In this case it is said that these police- 
men, in breaking into petitioners’ apartment, 
violated the Constitution ® and laws of Illinois. 
It is pointed out that under Illinois law a simple 
remedy is offered for that violation and that, so 
far as it appears, the courts of Illinois are avail- 
able to give petitioner that full redress which 
the common law affords for violence done to a 
person; and it is earnestly argued that no “stat- 
ute, ordinance, regulation, custom or usage” of 
Illinois bars that redress. 


6. Illinois Const., Art. II § 6, S.H.A. Const., provides: 

“The right of the people to be secure in their 

persons, houses, papers and effects, against unrea- 

sonable searches and seizures, shall not be violated; 

and no warrant shall issue without probable cause, 

supported by affidavit, particularly describing the 

lace to be searched, and the persons or things to 

« seized.” Respondents also point to Ill.Rev.Stat., 

c. 88, §§ 252, 449.1; Chicago, Illinois, Municipal 
Code, § 11-40. 
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The Ku Klux Act grew out of a message sent 
to Congress by President Grant on March 23, 
1871, reading: 


“A condition of affairs now exists in some 
States of the Union rendering life and 
property insecure and the carrying of the 
mails and the collection of revenue danger- 
ous. The proof that such a condition of af- 
fairs exists in some localities is now before 
the Senate. That the power to correct these 
evils is beyond the control of State authori- 
ties I do not doubt; that the power of the 
Executive of the United States, acting within 
the limits of existing laws, is sufficient for 
present emergencies is not clear. Therefore, 

I urgently recommend such legislation as in 

the judgment of Congress shall effectually 

secure life, liberty, and property, and the 
enforcement of law in all parts of the United 

States, * * *”7 

The legislation—in particular the section with 
which we are now concerned—had several pur- 
poses. There are threads of many thoughts run- 
ning through the debates. One who reads them 
in their entirety sees that the present section 
had three main aims. 

First, it might, of course, override certain 
kinds of state laws. Mr. Sloss of Alabama, in 
opposition, spoke of that object and emphasized 
that it was irrelevant because there were no such 
laws: § 


“The first section of this bill prohibits any 
invidious legislation by States against the 
rights or privileges of citizens of the United 
States. The object of this section is not very 
clear, as it is not pretended by its advocates 
on this floor that any State has passed any 
laws endangering the rights or privileges 
of the colored people.” 


Second, it provided a remedy where state 
law was inadequate. That aspect of the legis- 
lation was summed up as follows by Senator 
Sherman of Ohio: 


“¢ * * it is said the reason is that any 


offence may be committed upon a negro by 
a white man and a negro cannot testify in 
any case against a white man, so that the 
only way by which any conviction can be 
had in Kentucky in those cases is in the 
United States courts, because United States 


7. Cong.Globe, 42d Cong., Ist Sess., p. 244. 
8. Id., App. 268. 
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courts enforce the United States laws by 
which Negroes may testify.” ® 


But the purposes were much broader. The 
third aim was to provide a federal remedy though 
the state remedy, adequate in theory, was not 
available in practice. The opposition to the mea- 
sure complained that “it overrides the reserve 
powers of the States,”!° just as they argued that 
the second section of the bill “absorb[ed] the 
entire jurisdiction of the States over domestic 
and foreign affairs.” 14 


This Act of April 20, 1871, sometimes called 
“the third ‘force bill,)” was passed by a Con- 
gress that had the Klan “particularly in mind.” 7” 
The debates are replete with references to the 
lawless conditions existing in the South in 
1871. There was available to the Congress dur- 
ing these debates a report, nearly 600 pages 
in length, dealing with the activities of the Klan 
and the inability of the state governments to 
cope with it.!* This report was drawn on by 
many of the speakers.1* It was not the un- 
availability of state remedies but the failure 
of certain States to enforce the laws with an 
equal hand that furnished the powerful mo- 
mentum behind this “force bill.” Mr. Lowe of 
Kansas said: 


“While murder is stalking abroad in dis- 
guise, while whippings and lynchings and 
banishment have been visited upon unof- 
fending American citizens, the local admin- 
istrations have been found inadequate or un- 
willing to apply the proper corrective. Com- 
binations, darker than the night that hides 
them, conspiracies wicked as the worst of 
felons could devise, have gone unwhipped 
of justice. Immunity is given to crime, and 
the records of the public tribunals are 
searched in vain for any evidence of ef- 
fective redress.” 15 


9. Id., p. 345. 

10. Id., p. 365. The speaker, Mr. Arthur of Kentucky, 
lad ne doubts as to the scope of § 1: [I]£ the 
sheriff levy an execution, execute a writ, serve a 
summons, or make an arrest, all acting under a 
solemn oath, though as pure in duty as a saint 
and as immaculate as a seraph, for a mere error 

met judgment, {he is liable] * *.” Ibid (Italics add- 


* 2. 


Id., p. 366 
12. Randal, The Civil War and Reconstruction (1987), 
85 


13. B'Rep. No. 1, 42d Cong., 1st Sess. 
14. See, - Cong.Globe, 42d Cong., Ist Sess., App. 
66-1 


1 ; 
15. Id., p. 874. 
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Mr. Beatty of Ohio summarized in the House 
the case for the bill when he said: 


“eee 


certain states have denied to per- 
sons within their jurisdiction the equal pro- 
tection of the laws. The proof on this point 
is voluminous and unquestionable. * * * 
[M]en were murdered, houses were burned, 
women were outraged, men were scourged, 
and officers of the law shot down; and the 
state made no successful effort to bring the 
guilty to punishment or afford protection or 
redress to the outraged and innocent. The 
State, from lack of power or inclination, 
practically denied the equal protection of 
the law to these persons.” ** 


While one main scourge of the evil—perhaps 
the leading one—was the Ku Klux Klan,!" the 
remedy created was not against it or its mem- 
bers but against those who representing a State 
in some capacity were unable or unwilling to 
enforce a state law. Senator Osborn of Florida 
put the problem in these terms: 18 


“That the State courts in the several States 
have been unable to enforce the criminal 
laws of their respective States or to sup- 
press the disorders existing, and in fact that 
the preservation of life and property in 
many sections of the country is beyond the 
power of the State governments, is a sufli- 
cient reason why Congress should, so far as 
they have authority under the Constitution, 
enact the laws necessary for the protection 
of citizens of the United States. The ques- 
tion of the constitutional authority for the 
requisite legislation has been sufficiently 
discussed.” 


There was, it was said, no quarrel with the 
state laws on the books. It was their lack of 
enforcement that was the nub of the difficulty. 
Speaking of conditions in Virginia, Mr. Porter of 
that State said: '° 


“The outrages committed upon loyal men 
there are under the forms of law.” 


Mr. Burchard of Illinois pointed out that the 


16. Id., p. 428. 

17. As Randall, op. cit., supra, note 12, p. 855, says in 
discussing the Ku Klux Klan: “A friendly view of 
the order might represent it as an agency of social 
control in the South. Yet it never obtained the 
dignity of the vigilance committees of the western 
states nor of the committees of safety of Revolu- 
tionary times.” 

18. Cong.Globe, 42d Cong., Ist Sess. 653. 

19. Id., App. 277. 
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statutes of a State may show no discrimina- 
tion.”° 

“If the State Legislature pass a law dis- 
criminating against any portion of its citi- 
zens, or if it fails to enact provisions equally 
applicable to every class for the protection 
of their person and property, it will be ad- 
mitted that the State does not afford the 
equal protection. But if the statutes show 
no discrimination, yet in its judicial tribunals 
one class is unable to secure that enforce- 
ment of their rights and punishment for 
their infraction which is accorded to an- 
other, or if secret combinations of men are 
allowed by the Executive to band together 
to deprive one class of citizens of their legal 
rights without a proper effort to discover, 
detect, and punish the violations of law and 
order, the State has not afforded to all its 
citizens the equal protection of the laws.” 


Mr. Hoar of Massachusetts stated:24 


“Now, it is an effectual denial by a State 
of the equal protection of the laws when any 
class of officers charged under the laws with 
their administration permanently and as a 
rule refuse to extend that protection. If every 
sheriff in South Carolina refuses to serve a 
writ for a colored man and those sheriffs 
are kept in office year after year by the 
people of South Carolina, and no verdict 
against them for their failure of duty can be 
obtained before a South Carolina jury, the 
State of South Carolina, through the class 
of officers who are its representatives to 
afford the equal protection of the laws to 
that class of citizens, has denied that pro- 
tection. If the jurors of South Carolina con- 
stantly and as a rule refuse to do justice 
between man and man where the rights of 
a particular class of its citizens are con- 
cerned, and that State affords by its legisla- 
tion no remedy, that is as much a denial to 
that class of citizens of the equal protection 
of the laws as if the State itself put on its 
statute-book a statute enacting that no ver- 
dict should be rendered in the courts of that 
State in favor of this class of citizens.” 


Senator Pratt of Indiana spoke of the dis- 
crimination against Union sympathizers and Ne- 
groes in the actual enforcement of the laws: 2? 
20. Id., App. 315. 


21. Id., p. 384. 
22. Id., p. 505. 
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“Plausibly and sophistically it is said the 
laws of North Carolina do not discriminate 
against them; that the provisions in favor 
of rights and liberties are general; that the 
courts are open to all; that juries, grand 
and petit, are commanded to hear and re- 
dress without distinction as to color, race, 
or political sentiment. 

“But it is a fact, asserted in the report, 
that of the hundreds of outrages committed 
upon loyal people through the agency of 
this Ku Klux organization not one has been 
punished. This defect in the administration 
of the laws does not extend to other cases. 
Vigorously enough are the laws enforced 
against Union people. They only fail in ef- 
ficiency when a man of known Union senti- 
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Mr. Voorhees of Indiana, also speaking 
opposition, gave it the same construction: 24 


21 


in 


“And now for a few moments let us in- 
spect the provisions of this bill, inspired as it 
is by the waning and decaying fortunes of 
the party in power, and called for, as I 
have shown, by no public necessity what- 
ever. The first and second sections are de- 
signed to transfer all criminal jurisdiction 
from the courts of the States to the courts 
of the United States. This is to be done 
upon the assumption that the courts of the 
southern States fail and refuse to do their 
duty in the punishment of offenders against 
the law.” 


Senator Thurman of Ohio spoke in the same 
vein about the section we are now consider- 
ing.*5 


ments, white or black, invokes their aid. 
Then Justice closes the door of her temples.” 


It was precisely that breadth of the remedy 
which the opposition emphasized. Mr. Kerr of 
Indiana referring to the section involved in 
the present litigation said: 


“It authorizes any person who is deprived 
of any right, privelege, or immunity secured 
to him by the Constitution of the United 


“This section gives to any person who may 
have been injured in any of his rights, priv- 
ileges, or immunities of person or property, 
a civil action for damages against the wrong- 
doer in the Federal courts. The offenses 
committed against him may be the com- 
mon violations of the municipal law of his 
State. It may give rise to numerous vexations 
and outrageous prosecutions, inspired by 
mere mercenary considerations, prosecuted 
in a spirit of plunder, aided by the crimes 


States, to bring an action against the wrong- 
doer in the Federal courts, and that with- 
out any limit whatsoever as to the amount 
in controversy. The deprivation may be of 
the slightest conceivable character, the dam- 
ages in the estimation of any sensible man 
may not be five dollars or even five cents; 
they may be what lawyers call merely nom- 
inal damages; and yet by this section juris- 
diction of that civil action is given to the 
Federal courts instead of its being prosecu- 
ted as now in the courts of the States.” 


of perjury and subornation of perjury, more 
reckless and dangerous to society than the 
alleged offenses out of which the cause of 
action may have arisen. It is a covert at- 
tempt to transfer another large portion of 
jurisdiction from the State tribunals, to 
which it of right belongs, to those of the 
United States. It is neither authorized nor 
expedient, and is not calculated to bring 
peace, or order, or domestic content and 
prosperity to the disturbed society of the 
South. The contrary will certainly be its 


The debates are long and extensive. It is 
abundantly clear that one reason the legislation 
was passed was to afford a federal right in 
federal courts because by reason of prejudice, 
passion, neglect, intolerance or otherwise, state 
laws might not be enforced and the claim of 
citizens to the enjoyment of rights, privileges, 
and immunity guaranteed by the Fourteenth 
Amendment might be denied by the state agen- 
cies 


Much is made of the history of § 2 of the 


effect.” 23 
Se within the walls of Harvard murdered Parkman, or 
23. Id., App., p. 50. Mr. Golladay of Tennessee ex- later, when evil-disposed persons violated her laws 
pressed the same concern: 


in Lowell? Did they require the Army and Navy 
“Is the great State of New York invaded every and 


time a murder is committeed within her bounds? 
Was the great State of Pennsylvania invaded when 
rioters in the city of Philadelphia burned a public 
balbceng Was the great State of Massachusetts 
inva 


martial law? And, sir, because a midnight 
murderer is sometimes found in the, South it 
should not be regarded as an invasion.” Id., App. 
160. 


24. Id., App. 179. 
when Webster, one of her first scholars, 25. Id., App. 216. 
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proposed legislation. As introduced § 2 was very 
broad: 


“@ ® © if two or more persons shall, with- 
in the limits of any State, band, conspire, 
or combine together to do any act in viola- 
tion of the rights, privileges, or immunities 
of any person, to which he is entitled under 
the Constitution and laws of the United 
States, which, committed within a place 
under the sole and exclusive jurisdiction of 
the United States would, under any law 
of the United States then in force, constitute 
the crime of either murder, manslaughter, 
mayhem, robbery, assault and battery, per- 
jury, subornation of perjury, criminal ob- 
struction of legal process or resistance of 
officers in discharge of official duty, arson or 
larceny; and if one or more of the parties to 
said conspiracy or combination shall do any 
act to effect the object thereof, all the par- 
ties to or engaged in said conspiracy or com- 
bination, whether principals or accessories, 
shall be deemed guilty of a felony * * *.” 


It was this provision that raised the greatest 
storm. It was § 2 that was rewritten so as to be 
in the main confined to conspiracies to inter- 
fere with a federal or state officer in the per- 
formance of his duties. 17 Stat. 13. Senator 
Trumbull said: ?¢ 


“Those provisions were changed, and as 
the bill passed the House of Representatives, 
it was understood by the members of that 
body to go no further than to protect 
persons in the rights which were guaran- 
tied to them by the Constitution and laws 
of the United States, and it did not under- 
take to furnish redress for wrongs done by 
One person upon another in any of the 
States of the Union in violation of their 
laws, unless he also violated some law of 
the United States, nor to punish one per- 
son for an ordinary assault and battery com- 
mitted on another in a State.” 


But § 1—the section with which we are here 
concerned—was not changed as respects any 
feature with which we are presently concerned.2" 


26. Id., p. 579. 
27. Section 1 in the bill as originally introduced read 
as follows: 

“That any person who, under color of any law, 
statute, ordinance, regulation, custom, or usage of 
any State, shall subject, or cause to be subject 
any person within the jurisdiction of the Unit 
States to the deprivation of any rights, privileges, 
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The words “under color of’ law were in the 
legislation from the beginning to the end. The 
changes hailed by the opposition—indeed the 
history of the evolution of § 2 much relied upon 
now—are utterly irrelevant to the problem before 
us, viz., the meaning of “under color of” law. The 
vindication of States’ rights which was hailed 
in the amendments to § 2 raise no implication 
as to the construction to be given to “color of 
law” in § 1. The scope of § 1—under any con- 
struction—is admittedly narrower than was the 
scope of the original version of § 2. Opponents 
of the: Act, however, did not fail to note that 
by virtue of § 1 federal courts would sit in judg- 
ment on the misdeeds of state officers.?® Pro- 
ponents of the Act, on the other hand, were 
aware of the extension of federal power con- 
templated by every section of the Act. They 
found justification, however, for this extension 
in considerations such as those advanced by Mr. 
Hoar:”® 


“The question is not whether a majority 
of the people in a majority of the States are 
likely to be attached to and able to secure 
their own liberties. The question is not 
whether the majority of the people in every 
State are not likely to desire to secure their 
own rights. It is, whether a majority of the 
people in every State are sure to be so at- 
tached to the principles of civil freedom 
and civil justice as to be as much desirous 
of preserving the liberties of others as their 
own, as to insure that under no temptation of 
party spirit, under no political excitement, 
under no jealousy of race or caste, will the 
majority in numbers or strength in any State 
seck to deprive the remainder of the popula- 
tion of their civil rights.” 


Although the legislation was enacted because 


or immunities secured by the Constitution of the 
United States, shall, any such law, statute, ordi- 
nance, regulation, custom, or usage of the State to 
the contrary pmwktanding, be liable to the party 
injured in any action at law, suit in equity, or 
er proper proceeding for redress; such proceed- 
ing to be prosecuted in the several district or 
circuit courts of the United States, with and sub- 
ject to the same rights of appeal, review upon 
error, and other remedies provided in like cases in 
such courts, under the provisions of the act of the 
ninth April, eighteen hundred and _ sixty-six, 


entitled ‘An act to protect all persons in the United 
States in their civil rights, and to furnish the 
means of their vindication,’ and the other remedial 
laws of the United States which are in their nature 
applicable in such cases.” 

28. See text at note 23, supra; see note 10, supra. 

29. Cong. Globe, 42d Cong., Ist Sess., pp. 
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of the conditions that existed in the South at 
that time, it is cast in general language and is 
as applicable to Illinois as it is to the States 
whose names were mentioned over and again in 
the debates. It is no answer that the State has a 
law which if enforced would give relief. The 
federal remedy is supplementary to the State 
and the state remedy need not be first sought 
and refused before the federal one is invoked. 
Hence the fact that Illinois by its constitution 
and laws outlaws searches and seizures is no 
barrier to the present suit in the federal court. 


We had before us in United States v. Classic, 
supra, § 20 of the Criminal Code, 18 U.S.C. § 
242, 18 U.S.C.A. § 242° which provides a 
criminal punishment for anyone who “under color 
of any law, statute, ordinance, regulation, or 
custom” subjects any inhabitant of a State to the 
deprivation of “any rights, privileges, or im- 
munities secured or protected by the Constitu- 
tion and laws of the United States.” Section 242 
first came into the law as § 2 of the Civil Rights 
Act, Act of April 9, 1866, 14 Stat. 27. After 
passage of the Fourteenth Amendment, this pro- 
vision was re-enacted and amended by §§ 18, 
19, Act of May 31, 1870, 16 Stat. 140, 144.31 
The right involved in the Classic case was the 
right of voters in a primary to have their votes 
counted. The laws of Louisiana required the de- 
fendants “to count the ballots, to record the 
result of the count, and to certify the result of 
the election.” United States v. Classic, supra, 
313 U.S. 325-326, 61 S.Ct. 1043. But according to 
the indictment they did not perform their duty. 
In an opinion written by Mr. Justice (later Chief 
Justice) Stone, in which Mr. Justice Roberts, Mr. 
Justice Reed, and Mr. Justice Frankfurter joined, 
the Court ruled, “Misuse of power, possessed 
by virtue of state law and made possible only 
because the wrongdoer is clothed with the auth- 
ority of state law is action taken ‘under color 
of’ state law.” Id., 313 U.S. 326, 61 S.Ct. 1043. 
There was a dissenting opinion; but the ruling 
as to the meaning of “under color of” state law 
was not questioned. 


That view of the meaning of the words “under 


80. Then 18 U.S.C. § 52. 

81. For a full history of the evolution of 18 U.S.C. § 
242, 18 U.S.C.A. § 242, see Screws v. United 
States, 325 U.S. 91, 98-100, 65 S.Ct. 1031, 1033- 
1034, 89 L.Ed. 1495; United States V. Classic, 
313 U.S. 299, 327, note 10, 61 S.Ct. 1031, 1048, 
85 L.Ed. 1868; cf. Hague v. Committee for In- 
dustrial Organization, 307 U.S. 496, 509-510, 59 
S.Ct. 954, 961, 838 L.Ed. 1428. 
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color of” state law, 18 U.S.C. § 242, 18 U.S.C.A. 
§ 242, was reaffirmed in Screws v. United States, 
supra, 325 U.S. 108-113, 65 S.Ct. 1038-1041. The 
acts there complained of were committed by 
state officers in performance of their duties, viz., 
making an arrest effective. It was urged there, 
as it is here, that “under color of” state law 
should not be construed to duplicate in federal 
law what was an offense under state law. Id., 
325 U.S. 138-149, 157-161, 65 S.Ct. 1053-1058, 
1061-1063. It was said there, as it is here, that 
the ruling in the Classic case as to the meaning 
of “under color of” state law was not in focus 
and was ill-advised. Id., 325 U.S. 146-147, 65 
S.Ct. 1056-1057. It was argued there, as it is 
here, that “under color of” state law included 
only action taken by officials pursuant to state 
law. Id., 325 U.S. 141-146, 65 S.Ct. 1054-1056. 
We rejected that view. Id., 325 U.S. 110-113, 
114-117, 65 S.Ct. 1039-1041, 1041-1043 (con- 
curring opinion). We stated 


“The construction given § 20 [18 U.S.C. 
§ 242, 18 U.S.C.A. § 242] in the Classic case 
formulated a rule of law which has become 
the basis of federal enforcement in this im- 
portant field. The rule adopted in that case 
was formulated after mature consideration. 
It should be good for more than one day 
only. We do not have here a situation com- 
parable to Mahnich v. Southern S.S. Co., 
321 U.S. 96, 64 S.Ct. 455, 88 L.Ed. 561, 
where we overruled a decision demonstrated 
to be a sport in the law and inconsistent 
with what preceded and what followed. The 
Classic case was not the product of hasty 
action or inadvertence. It was not out of 
line with the cases which preceded. It was 
designed to fashion the governing rule of 
law in this important field. We are not deal- 
ing with constitutional interpretations which 
throughout the history of the Court have 
wisely remained flexible and subject to fre- 
quent re-examination. The meaning which 
the Classic case gave to the phrase ‘under 
color of any law’ involved only a construc- 
tion of the statute. Hence if it states a 
rule undesirable in its consequences, Con- 
gress can change it. We add only to the in- 
- stability and uncertainty of the law if we 
revise the meaning of § 20 [18 U.S.C. § 242, 
18 U.S.C.A. § 242] to meet the exigencies 
of each case coming before us.” Id., 325 
U.S. 112-113, 65 S.Ct. 1040-1041. 
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We adhered to that view in Williams v. United 
States, supra, 341 U.S. 99, 71 S.Ct. 578. 

Mr. Shellabarger, reporting out the bill which 
became the Ku Klux Act, said of the provision 
with which we now deal: 


“The model for it will be found in the 
second section of the act of April 9, 1866, 
known as the ‘civil rights act. * * * This 
section of this bill, on the same state of facts, 
not only provides a civil remedy for persons 
whose former condition may have been that 
of slaves, but also to all people where, 
under color of State law, they or any of 
them may be deprived of rights * * *.” %2 


Thus, it is beyond doubt that this phrase 
should be accorded the same construction in 
both statutes—in § 1979 and in 18 U.S.C. § 242, 
18 U.S.C.A. § 242. 

Since the Screws and Williams decisions, Con- 
gress has had several pieces of civil rights legis- 
lation before it. In 1956 one bill reached the 
floor of the House. This measure had at least 
one provision in it penalizing actions taken 
“under color of law or otherwise.”** A vigorous 
minority report was filed attacking, inter alia, 
the words “or otherwise.”** But not a word of 
criticism of the phrase “under color of” state law 
as previously construed by the Court is to be 
found in that report. 

Section 131 (c) of the Act of September 9, 
1957, 71 Stat. 634, 637, amended 42 U.S.C. § 
1971, 42 U.S.C.A. § 1971, by adding a new sub- 
section which provides that no person “whether 
acting under color of law or otherwise” shall 
intimidate any other person in voting as he 
chooses for federal officials. A vigorous minority 
report was filed** attacking the wide scope 
of the new subsection by reason of the words “or 
otherwise.” It was said in that minority report 
that those words went far beyond what this 
Court had construed “under color of law” to 
mean.** But there was not a word of criticism 
directed to the prior construction given by this 
Court to the words “under color of” law. 

The Act of May 6, 1960, 74 Stat. 86, 42 U.S. 
C.A. §§ 1971, 1974 et seq., uses “under color of” 
law in two contexts, once when § 306 defines 
“officer of election” and next when § 601(a) 


82. Cong. Globe, 42d. Cong., Ist Sess., App. 68. 
wee No. 2187, 84th Cong., 2d Sess., p. 16. 


Id., p. 26. 
é HR Rep. No. 291, 85th Cong., lst Sess., pp. 24-60, 
U.S. Code Congressional and Administrative News 
1957, p. 1966. 
Id., pp. 57-58. 
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gives a judicial remedy on behalf of a qualified 
voter denied the opportunity to register. Once 
again there was a Committee report contain- 
ing minority views.** Once again no one chal- 
lenged the scope given by our prior decisions 
to the phase “under color of” law. 

If the results of our construction of “under 
color of’ law were as horrendous as now 
claimed, if it were as disruptive of our federal 
scheme as now urged, if it were such an un- 
warranted invasion of States’ rights as pretended, 
surely the voice of the opposition would have 
been heard in those Committee reports. Their 
silence and the new uses to which “under color 
of” law have recently been given reinforce our 
conclusion that our prior decisions were cor- 
rect on this matter of construction. 

We conclude that the meaning given “under 
color of” law in the Classic case and in the 
Screws and Williams cases was the correct one; 
and we adhere to it. 

In the Screws case we dealt with a statute 
that imposed criminal penalties for acts “wil- 
fully” done. We construed that word in its set- 
ting to mean the doing of an act with “a specific 
intent to deprive a person of a federal right.” 
325 U.S. 103, 65 S.Ct. 1036. We do not think 
that gloss should be placed on § 1979 which we 
have here. The word “wilfully” does not appear 
in § 1979. Moreover, § 1979 provides a civil 
remedy, while in the Screws case we dealt with 
a criminal law challenged on the ground of 
vagueness. Section 1979 should be read against 
the background of tort liability that makes a 
man responsible for the natural consequences 
of his actions. 

So far then the complaint states a cause of 
action. There remains to consider only a defense 
peculiar to the City of Chicago. 


Ill. 


The City of Chicago asserts that it is not 
liable under § 1979. We do not stop to explore 
the whole range of questions tendered us on this 
issue at oral argument and in the briefs. For we 
are of the opinion that Congress did not under- 
take to bring municipal corporations within the 
ambit of § 1979. 

When the bill that became the Act of April 
20, 1871, was being debated in the Senate, 
Senator Sherman of Ohio proposed an amend- 
87. H.R.Rep. No. 956, 86th Cong., 1st Sess., pp. 32-42, 


U.S. Code Congressional and Administrative News 
1960, p. 1939. 
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ment which would have made “the inhabitants 
of the county, city, or parish” in which certain 
acts of violence occurred under the duty “to 
pay full compensation” to the person damaged 
or his widow or legal representative.** The a- 
mendment was adopted by the Senate.*® The 
House, however, rejected it.*° The Conference 
Committee reported another version.*t The 
House rejected the Conference report.** In a 


88. Cong. Globe, 42d Cong., 1st Sess., p. 663. The 
proposed amendment read: 

“That if any house, tenement, cabin, shop, build- 
ing, barn, or shall be unlawfully or felon- 
iously dousieten pulled down, burned, or de- 
stroyed, wholly or in part, by any persons riotously 
and tumultuously psoas Toy | together; or if any 

rson shall unlawfully and with force and violence 

whipped, scourged, wounded, or killed by any 
persons riotously and tumultuously assembled to- 
gether; and if such offense was committed to de- 
rive any person of any right conferred upon him 
y the Constitution and laws of the United States, 
or to deter him or punish him for exercising such 
right, or by reason of his race, color, or previous 
condition of servitude, in every such case the in- 
habitants of the county, city, or parish in which any 
of the said offenses shall be committed shall be 
liable to pay full compensation to the person or 

TSOns ified by such offense if living, or to 

is widow or legal representative if dead; and such 
compensation may be recovered by such person or 
his representative by a suit in any court of the 
United States of competent jurisdiction in the 
district in which the Cllense was committed, to be 
in he name of the person injured, or his legal 
representative, and against said county, city, or 
parish. And execution may be issued on a judgment 
rendered in such suit and may be levied upon any 
property, real or personal, of any person in said 
county, city, or parish, and the said county, city, 
or parish may recover the full amount of such 
judgment, costs and interest, from any person or 
persons engaged as principal or accessory in such 
riot in an action in any court of competent jurisdic- 
tion.” 

89. Id., 704-705. 

40. Id., 725. 

41. “That if any house, tenement, cabin, shop, build- 
ing, barn, or granary shall be unlawfully or felon- 
iously demolished, pulled down, burned, or de- 
stroyed, wholly or in part, by any on riotously 
and tumultuously assembled together; or if any 

rson shall unlawfully and with force and violence 

whipped, scourged, wounded, or killed by any 
persons riotously and tumultuously assembled to- 
gether, with intent to deprive any person of any 
right conferred upon him by the Constitution and 
laws of the United § States, or to deter him or punish 
him for exercising such right, or by reason of his 
race, color, or previous condition of servitude, in 
every such case the county, city, or parish in 
which any of the said offenses shall be committed 
be liable to pay full compensation to the person or 

ons damnified by such offense, if living, or to 
is widow or legal representative if dead; and 
such compensation may be recovered in an action 
on the case by such person or his representative 
in any court of the United States of competent 
jurisdiction in the district in which the offense was 
committed, such action to be in the name of the 
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second conference the Sherman amendment was 
dropped and in its place § 6 of the Act of April 
20, 1871, was substituted.** This new section, 
which is now R.S. § 1981, 42 U.S.C. § 1986, 42 
U.S.C.A. § 1986, dropped out all provision for 
municipal liability and extended liability in dam- 
ages to “any person or persons, having knowl- 
edge that any” of the specified wrongs are being 
committed. Mr. Poland, speaking for the House 
Conferees about the Sherman proposal to make 
municipalities liable said: 


“We informed the conference on the part 
of the Senate that the House had taken a 
stand on that subject and would not recede 
from it; that that section imposing liability 
upon towns and counties must go out or 
we should fail to agree.” 


The objection to the Sherman amendment stated 
by Mr. Poland was that “the House had solemnly 
decided that in their judgment Congress had 
no constitutional power to impose any obliga- 
tion upon county and town organizations, the 
mere instrumentality for the administration of 
state law.”*5 The question of constitutional power 
of Congress to impose civil liability on munici- 
palities was vigorously debated with powerful 
arguments advanced in the affirmative.** 


person injured, or his legal representative, and 
against said county, city, or parish, and in which 
action any of the parties committing such acts 
may be joined as defendants. And any payment of 
any judgment, or part thereof unsatished, recovered 
by the plaintiff in such action, may, if not satisfied 
by the individual defendant therein within two 
months next after the recovery of such judgment 
upon execution duly issued against such individual 
defendant in such judgment, and returned unsatis- 
fied, in whole or in part, be enforced against such 
county, city, or parish, by execution, attachment, 
mandamus, garnishment, or any other pr i 
in aid of execution or applicable to the enforcement 
of judgments against municipal corporations; and 
such judgment shall be a lien as well upon all 
moneys in the treasury of such county, city, or 
parish, as upon the other property thereof. And 
the court in any such action may on motion cause 
additional parties to be made therein prior to issue 
joined, to the end that justice may be done. And 
the said county, city, or parish may recover the full 
amount of such judgment, by it paid, with costs 
and interest, from any person or persons engaged as 
principal or accessory in such riot, in an action in 
any court of competent jurisdiction. And such 
county, city, or parish, so paying, shall also be 
‘ salwomrtes to all the plaintiff's rights under such 

ju ent. 

42. Cong. Globe, 42d Cong., Ist Sess. 800-801. 

43. Id., 804. 

44, Id., 804. 

45. Ibid. 

46. See especially the comments of Senator Sherman. 
Id., 820-821. 
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Much reliance is placed on the Act of Febru- 
ary 25, 1871, 16 Stat. 431, entitled “An Act 
prescribing the Form of the enacting and re- 
solving Clauses of Acts and Resolutions of 
Congress, and Rules for the Construction there- 
of.” Section 2 of this Act provides that “the word 
‘person’ may extend and be applied to bodies 
politic and corporate.”** It should be noted, how- 
ever, that this definition is merely an allow- 
able, not a mandatory, one. It is said that doubts 
should be resolved in favor of municipal liability 
because private remedies against officers for il- 
legal searches and seizures are conspicuously in- 
effective,*® and because municipal liability will 
not only afford plaintiffs responsible defendants 
but cause those defendants to eradicate abuses 
that exist at the police level.*® We do not reach 
those policy considerations. Nor do we reach the 
constitutional question whether Congress has the 
power to make municipalities: liable for acts of 
its officers that violate the civil rights of in- 
dividuals. 

The response of the Congress to the proposal 
to make municipalities liable for certain actions 
being brought within federal purview by the Act 
of April 20, 1871, was so antagonistic that we 
cannot believe that the word “person” was used 
in this particular Act to include them.®® Ac- 
cordingly we hold that the motion to dismiss 
the complaint against the City of Chicago was 


47. This. Act has been described as an instance where 
“Congress supplies its own dictionary.” Frankfurter, 
Some Reflections on the Reading of Statutes, 47 
Col. L.Rev. 527, 5386. The present code provision 
defining “person” (1 U.S.C. 3 1,1, USCA. § 1) 
does not in terms apply to bodies politic. See Re- 
viser’s Note, Vol. I, Rev. U.S. Stats. 1872, p. 19. 

48. See note, 100 U. of Pa.L.Rev. 1182, 1206-1212. 

49. See Foote, Tort Remedies for Police Violations of 
Individual Rights, 39 Minn. L.Rev. 498, 514. Cf. 
Fuller & Casner, Municipal Tort Liability in Opera- 
tion, 54 Harv.L.Rev. 437, 459. 

50. This has been the view of the lower federal courts. 
Charlton v. City of Hialeah, 5 Cir., 188 F.2d 421, 
423; Hewitt v. City of Jacksonville, 5 Cir., 188 F. 
2d 423, 424; Cobb v. City of Malden, 1 Cir., 202 
F.2d 701, 703; Agnew v. City of Compton, 9 Cir., 
939 F.2d 296, 230 - Cuiksa v. City of Mansfield, 
6 Cir., 250 F.2d 700, 703-704. In a few cases in 
which ous ia rick has been sought, a munici- 

n named, along with or officials, as 
re where violations of 42 U.S.C. § 1983, 
42 U.S.C.A. § 1983, were alleged. See e. g., Douglas 
v. City of Jeannette, 319 U.S. 157, 68 6.4. 882, 87 
L.Ed. 1824; Holmes v. City of Atlanta, 350 US. 
879, 76 SC 141, 100 L.Ed. 776. The question 
dealt with in our opinion was not raised in those 
cases, either by the parties or by the Court. Since 
we hold that a municipal copes is not a 
“person” within the meaning of § 1983, no in- 
ference to the contrary can any longer be drawn 
from these cases. 


properly granted. But since the complaint should 
not have been dismissed against the officials the 
judgment must be and is reversed. 

Reversed. 


Concurring Opinion 


Justice HARLAN, whom Mr. Justice 
STEWART joins, concurring. 


Were this case here as one of first impression, 
I would find the “under color of any statute” 
issue very close indeed. However, in Classic 
and Screws? this Court considered a substan- 
tially identical statutory phrase to have a mean- 
ing which, unless we now retreat from it, re- 
quires that issue to go for the petitioner here. 

From my point of view, the policy of stare 
decisis, as it should be applied in matters of 
statutory construction and, to a lesser extent, 
the indications of congressional acceptance of 
this Court’s earlier interpretation, require that it 
appear beyond doubt from the legislative history 
of the 1871 statute that Classic and Screws mis- 
apprehended the meaning of the controlling pro- 
vision,* before a departure from what was de- 
cided in those cases would be justified. Since 
I can find no such justifying indication in that 
legislative history, I join the opinion of the 
Court. However, what has been written on 
both sides of the matter makes some addi- 
tional observations appropriate. 

Those aspects of Congress’ purpose which are 
quite clear in the earlier congressional debates, 
as quoted by my Brothers DOUGLAS and 
FRANKFURTER in turn, seem to me to be in- 
herently ambiguous when applied to the case 
of an isolated abuse of state authority by an 
official. One can agree with the Court’s opinion 
that: 


“It is abundantly clear that one reason 
the legislation was passed was to afford a 
federal right in federal courts because by 
reason of prejudice, passion, neglect, intol- 
erance or otherwise, state laws might not 


1. 318 U.S. 299, 61 S.Ct. 1031, 85 L.Ed. 1368. 

2. 325 U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 1495. 

8. The rine is now found in 42 U.S.C. § 1983, 42 
U.S.C.A. § 1983: “Every person who, under color 
of any "statute, ordinance, regulation, custom or 
to be of any State or Territory, subjects, or causes 

subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit in 


equity, or other proper proceeding for redress.” 
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be enforced and the claim of citizens to the 
enjoyment of rights, privileges, and immun- 
ity guaranteed by the Fourteenth Amend- 
ment might be denied by the state agencies 


eoe2o” 
> 


without being certain that Congress meant to 
deal with anything other than abuses so recur- 
rent as to amount to “custom, or usage.” One 
can agree with my Brother FRANKFURTER, 
in dissent, that Congress had no intention of 
taking over the whole field of ordinary state 
torts and crimes, without being certain that the 
enacting Congress would not have regarded 
actions by an official, made possible by his 
position, as far more serious than an ordinary 
state tort, and therefore as a matter of federal 
concern. If attention is directed at the rare spe- 
cific references to isolated abuses of state auth- 
ority, one finds them neither so clear nor so 
disproportionately divided between favoring the 
positions of the majority or the dissent as to 
make either position seem plainly correct.* 

Besides the inconclusiveness I find in the 
legislative history, it seems to me by no means 
evident that a position favoring departure from 
Classic and Screws fits better that with which 
the enacting Congress was concerned than does 
the position the Court adopted 20 years ago. 
There are apparent incongruities in the view of 
the dissent which may be more easily reconciled 
in terms of the earlier holding in Classic. 

The dissent considers that the “under color 
of” provision of § 1983 distinguishes between 
unconstitutional actions taken without state 
authority, which only the State should remedy, 
and unconstitutional actions authorized by the 
State, which the Federal Act was to reach. If 
so, then the controlling difference for the enact- 
ing legislature must have been either that the 
state remedy was more adequate for unauthor- 
ized actions than for authorized ones or that 
there was, in some sense, greater harm from 
unconstitutional actions authorized by the full 
panoply of state power and approval than from 
unconstitutional actions not so authorized or 
acquiesced in by the State. I find less than 
compelling the evidence that either distinction 
was important to that Congress. 


4. Compare Cong. Globe, 42d Cong., Ist Sess. 504 
(Senator Pratt), and id., at App. 50 (Rep. Kerr); 
with Cong. Globe, 41st Cong., 2d Sess. 3663 (Sen- 
ator Sherman), Cong. Globe 42d Cong., Ist Sess. 
697 (Senator Edmunds), id., at App 
Shellabarger), and Cong. Globe, 39t 


. 68 (Rep. 
Cong., Ist 
Sess. 1758 (Senator Trumbull). 
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If the state remedy was considered adequate 
when the official’s unconstitutional act was un- 
authorized, why should it not be thought equally 
adequate when the unconstitutional act was 
authorized? For if one thing is very clear in the 
legislative history, it is that the Congress of 
1871 was well aware that no action requiring 
state judicial enforcement could be taken in 
violation of the Fourteenth Amendment without 
that enforcement being declared void by this 
Court on direct review from the state courts. 
And presumably it must also have been under- 
stood that there would be Supreme Court re- 
view of the denial of a state damage remedy 
against an official on grounds of state authoriza- 
tion of the unconstitutional action. It therefore 
seems to me that the same state remedies would, 
with ultimate aid of Supreme Court review, fur- 
nish identical relief in the two situations. This 
is the point Senator Blair made when, having 
stated that the object of the Fourteenth Amend- 
ment was to prevent any discrimination by the 
law of any State, he argued that: 


“This being forbidden by the Constitution 
of the United States, and all the judges, 
State and national, being sworn to support 
the Constitution of the United States, and 
the Supreme Court of the United States 
having power to supervise and correct the 
action of the State courts when they vio- 
lated the Constitution of the United States, 
there could be no danger of the violation 
of the right of citizens under color of the 
laws of the States.” Cong. Globe, 42d Cong., 
Ist Sess., at App. 231. 


Since the suggested narrow construction of § 
1983 presupposes that state measures were ade- 
quate to remedy unauthorized deprivations of 
constitutional rights and since the identical state 
relief could be obtained for state-authorized 
acts with the aid of Supreme Court review, this 
narrow construction would reduce the statute to 
having merely a jurisdictional function, shifting 
the load of federal supervision from the Supreme 
Court to the lower courts and providing a 
federal tribunal for fact findings in cases in- 
volving authorized action. Such a function could 
be justified on various grounds. It could, for 
example, be argued that the state courts would 
be less willing to find a constitutional violation 
in cases involving “authorized action” and that 
therefore the victim of such action would bear 
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a greater burden in that he would more likely 
have to carry his case to this Court, and once 
here, might be bound by unfavorable state court 
findings. But the legislative debates do not dis- 
close congressional concern about the burdens of 
litigation placed upon the victims of “authori- 
zed” constitutional violations contrasted to the 
victims of unauthorized violations. Neither did 
Congress indicate an interest in relieving the 
burden placed on this Court in reviewing such 
cases. 


The statute becomes more than a jurisdictional 
provision only if one attributes to the enacting 
legislature the view that a deprivation of a con- 
stitutional right is significantly different from 
and more serious than a violation of a state 
right and therefore deserves a different remedy 
even though the same act may constitute both 
a state tort and the deprivation of a constitu- 
tional right. This view, by no means unrealistic 
as a common-sense matter,’ is, I believe, more 
consistent with the flavor of the legislative 
history than is a view that the primary purpose 
of the statute was to grant a lower court forum 
for fact findings. For example, the tone is surely 
one of overflowing protection of constitutional 
rights, and there is not a hint of concern about 
the administrative burden on the Supreme Court, 
when Senator Frelinghuysen says: 


“As to the civil remedies, for a violation 
of these privileges, we know that when the 
courts of a State violate the provisions of the 
Constitution or the law of the United States 
there is now relief afforded by a review in 
the Federal courts. And since the 14th 
Amendment forbids any State from making 
or enforcing any law abridging these privil- 
eges and immunities, as you cannot reach 


5. There will be many cases in which the relief pro- 
vided by the state to the victim of a use of state 
power which the state either did not or could not 
constitutionally authorize will be far less than what 
Congress may have thought would be fair reim- 
bursement for deprivation of a constitutional right. 
I will venture only a few examples. There may be 
no damage remedy for the loss of voting rights or 
for the harm from psychological coercion leading to 
a confession. And what is the dollar value of the 
right to go to unsegregated schools? Even the 
remedy for such an ety ame search and seizure 
as Monroe was allegedly subjected to may be only 
the nominal amount of damages to physical property 
allowable in an action for trespass to land. It would 
i the purest coincidence if the state reme- 
dies for violations of common-law rights by private 
citizens were fully appropriate to redress those in- 
juries which only a state official can cause and 


against which the Constitution provides protection. 
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the Legislatures, the injured party should 
have an original action in our Federal courts, 
so that by injunction or by the recovery of 
damages he could have relief against the 
party who under color of such law is guilty 
of infringing his rights. As to the civil 
remedy no one, I think, can object.” Id., at 
501. 


And Senator Carpenter reflected a similar belief 
that the protection granted by the statute was 
to be very different from the relief available on 
review of state proceedings: 


“The prohibition in the old Constitution 
that no State should pass a law impairing 
the obligation of contracts was a negative 
prohibition laid upon the State. Congress 
was not authorized to interfere in case the 
State violated that provision. It is true that 
when private rights were affected by the 
judiciary, either of the State or nation, it 
was the duty of the court to pronounce the 
act void; but there the matter ended. Under 
the present Constitution, however, in regard 
to those rights which are secured by the 
fourteenth amendment, they are not left as 
the right of the citizen in regard to laws 
impairing the obligation of contracts was - 
left, to be disposed of by the courts as the 
cases should arise between man and man, 
but Congress is clothed with the affirmative 
power and jurisdiction to correct the evil. 

‘I think there is one of the fundamental, 
one of the great, the tremendous revolutions 
effected in our Government by that article of 
the Constitution. It gives Congress affirma- 
tive power to protect the rights of the citi- 
zen, whereas before no such right was given 
to save the citizen from the violation of 
any of his rights by State Legislatures, and 
the only remedy was a judicial one when 
the case arose.” Id., at 577. 


In my view, these considerations put in ser- 
ious doubt the conclusion that § 1983 was limited 
to state-authorized unconstitutional acts, on the 
premise that state remedies respecting them were 
considered less adequate than those available for 
unauthorized acts. 


II 


I think this limited interpretation of § 1983 
fares no better when viewed from the other pos- 
sible premise for it, namely that state approved 
constitutional deprivations were considered more 
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offensive than those not so approved. For one 
thing, the enacting Congress was not unaware 
of the fact that there was a substantial overlap 
between the protections granted by state con- 
stitutional provisions and those granted by the 
Fourteenth Amendment. Indeed one opponent 
of the bill, Senator Trumbull, went so far as to 
state in a debate with Senators Carpenter and 
Edmunds that his research indicated a complete 
overlap in every State, at least as to the pro- 
tections of the Due Process Clause.* Thus in 
one very significant sense, there was no ultimate 
state approval of a large portion of otherwise 
authorized actions depriving a person of due- 
process rights. I hesitate to assume that the 
proponents of the present statute, who regarded 
it as necessary even though they knew that the 
provisions of the Fourteenth Amendment were 
self-executing, would have thought the remedies 
unnecessary whenever there were self-executing 
provisions of state constitutions also forbidding 
what the Fourteenth Amendment forbids. The 
only alternative is to disregard the possibility 
that a state court would find the action un- 
authorized on grounds of the state constitution. 
But if the defendant official is denied the right 
to defend in the federal court upon the ground 
that a state court would find his action un- 
authorized in the light of the state constitution, 
it is difficult to contend that it is the added 
harmfulness of state approval that justifies a 
different remedy for authorized than for un- 
authorized actions of state officers. Moreover, if 
indeed the legislature meant to distinguish be- 
tween authorized and unauthorized acts and 
yet did not mean the statute to be inapplicable 
whenever there was a state constitutional pro- 
vision which, reasonably interpreted, gave pro- 
tection similar to that of a provision of the 
Fourteenth Amendment, would there not have 
been some explanation of this exception to be 
the general rule? The fact that there is none 
in the legislative history at least makes more 
difficult a contention that these legislators were 
in fact making a distinction between use and 
misuse of state power. 

There is a further basis for doubt that it was 
the additional force of state approval which 
justified a distinction between authorized and 
unauthorized actions. No one suggests that there 
is a difference in the showing the plaintiff must 
make to assert a claim under § 1983 depending 
upon whether he is asserting a denial of rights 


6. Id., at 577. 
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secured by the Equal Protection Clause or a 
denial of rights secured by the Due Process 
Clauses of the Fourteenth Amendment. If the 
same Congress which passed what is now § 
1983 also provided remedies against two or more 
non-officials who conspire to prevent an official 
from granting equal protection of the laws, see 
42 U.S.C. § 1985, 42 U.S.C.A. § 1985, then it 
would seem almost untenable to insist that this 
Congress would have hesitated, on the grounds 
of lack of full state approval of the official’s act, 
to provide similar remedies against an official 
who, unauthorized, denied that equal protec- 
tion of the laws on his own initiative. For there 
would be no likely state approval of or even 
acquiescence in a conspiracy to coerce a state 
official to deny equal protection. Indeed it is 
difficult to attribute to a Congress which forbad 
two private citizens from hindering an official’s 
giving of equal protection an intent to leave 
that official free to deny equal protection of his 
own accord.’ 


We have not passed upon the question 
whether 42 U.S.C. § 1985, 42 U.S.C.A. § 1985,8 
which was passed as the second section of the 
Act that included § 1983, was intended to reach 
only the Ku Klux Klan or other substantially 
organized group activity, as distinguished from 
what its words seem to include, any conspiracy 
of two persons with “the purpose of preventing 
or hindering the constituted authorities of any 
State * * * from giving or securing to all persons 
within such State * * * the equal protection of 


7. Compare the statement of Representative Burchard: 
“Tt the refusal of a State officer, acting for the 
State, to accord equality of civil rights renders him 
amenable to punishment for the offense under 
United States law, conspirators who attempt to 
prevent such officers from performing such duty 
are also clearly liable.” Cong. Globe, 42d Cong., 
Ist Sess., App. 315. 

8. Section 2 as finally adopted was substantially as 
now provided in 42 U.S.C. § 1985, 42 U.S.C.A. § 
1985: “If two or more persons in any State * * * 
conspire * * for the purpose of depriving, either 
directly or indirectly, any person or class of per- 
sons of the equal protection of the laws, or of 
equal privileges sar immunities under the laws; 
or for the p e of preventing or hindering the 
constituted rick mee Bt of any State * * * from giv- 
ing or securing te all persons within such State 
* ® ® the equal protection of the laws; * * * 

[and] if one or more persons engaged therein do, 

or cause to be done, any act in furtherance of the 

object of such conspiracy, whereby another is 
injured in his person or property, or deprived of 

having and —_s any right or orice of a 

citizen of the United States, the party so injured 

or deprived may have an action for the recovery of 
damages, occasioned by such injury or deprivation, 
against any one or more of the conspirators.” 
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the laws. * * *” Without now deciding the 
question, I think it is sufficient to note that the 
legislative history is not without indications that 
what the words of the statute seem to state 
was in fact the meaning assumed by Congress.” 

These difficulties in explaining the basis of a 
distinction between authorized and unauthorized 


9. I do not think that this Court’s decision in Collins 
v. Hardyman, 341 U.S. 651, 71 S.Ct. 987, 95 L.Ed. 
1258, can properly be viewed as determining the 
scope of the provision of § 1985 which refers to 
conspiring “for the purpose of preventing * ° ° 
the constituted authorities of any State * * * from 
giving * * ® the equal protection of the laws 

* *” Not only tid the Court specifically dis- 
claim any consideration of this provision, but it 

eect to emphasize that the petitioners therein 

d only been subjected to a private discrimination 
since, “There is not the slightest allegation that 
defendants were conscious of or trying to influence 
the law, or were endeavoring to obstruct or inter- 
fere with it.” 341 U.S. at page 661, 71 S.Ct. at 
page 942. The holding that the equal protection of 
the law is Saeed by discriminatorily motivated 
violations of state law so long as the instrumentali- 
ties of law enforcement remain free, able, and 
willing to remedy these violations is clearly based 
upon premises which cannot control the quite dis- 
similar case of a conspiratorial attempt to affect the 
fairness of these instrumentalities, “the constituted 
authorities of any state.” 

10. Representative Poland, who had doubted the con- 
stitutionality of the earlier forms of § 2, had no 
such doubts about its present form. His reading of 
the provision is clear from his defense of it. 

“But I do agree that if a State shall deny the 
equal protection of the laws, or if a State make 
proper laws and have proper officers to enforce 
those laws, and somebody undertakes to step in 
and clog justice by preventing the State authorities 
from pearing ont this constitutional provision, then 
I do claim that we have the right to make such 
interference an offense against the United States; 
that the Constitution does empower us to aid in 
carrying out this injunction, which, by the Con- 
stitution, we have laid upon the States, that the 
shall afford the equal protection of the laws to all 
their citizens. When the State has provided the 
law, and has provided the officer to carry out the 
law, then we have the right to say that anybody 
who undertakes to interfere and prevent the ex- 
ecution of that State law is amenable to this pro- 
vision of the Constitution, and to the law that we 
may make under it declaring it to be an offense 
against the United States.” Id., at 514. 

An opponent of the provision was, if anything, 
even clearer in expressing his understanding of 
the coverage of the provision. 

“ @ ® ® Tt does not require that the combination 
shall be one that the State cannot put down; it 
does not require that it shall amount to anything 
like insurrection. If three persons combine for the 
purpose of preventing or hindering the constituted 
authorities of any State from extending to all per- 
sons the equal protection of the laws, although 
those persons may be taken by the first sheriff who 
can catch them or the first constable, although 
every citizen in the country may be ready to aid 
as a posse, yet this statute applied. It is no case of 
domestic violence, no case of insurrection, and 
no case, therefore, for the interference of the 


deprivations of constitutional rights fortify my 
view that the legislative history does not bear 
the burden which stare decisis casts upon it. For 
this reason and for those stated in the opinion 
of the Court, I agree that we should not now 
depart from the holdings of the Classic and 
Screws cases. 


Dissent 


Mr. Justice FRANKFURTER, dissenting ex- 
cept insofar as the Court holds that this action 
cannot be maintained against the City of 
Chicago.. 

oo o 2 

Abstractly stated, this case concerns a matter 
of statutory construction. So stated, the problem 
before the Court is denuded of illuminating 
concreteness and thereby of its far-reaching sig- 
nificance for our federal system. Again abstractly 
stated, this matter of statutory construction is 
one upon which the Court has already passed. 
But it has done so under circumstances and in 
settings that negative those considerations of 
social policy upon which the doctrine of stare 
decisis, calling for the controlling application of 
prior statutory construction, rests. 

is case presents the question of the suf- 
ficiency of petitioners’ complaint in a civil action 
for damages brought under the Civil Rights Act, 
R.S. § 1979, 42 U.S.C. § 1983, 42 U.S.C.A. § 
1983.1 The complaint alleges that on October 
29, 1958, at 5:45 a.m., thirteen Chicago police 
officers, led by Deputy Chief of Detectives Pape, 
broke through two doors of the Monroe apart- 
ment, woke the Monroe couple with flashlights, 
and forced them at gunpoint to leave their bed 
and stand naked in the center of the living 
room; that the officers roused the six Monroe 
children and herded them into the living room; 
that Detective Pape struck Mr. Monroe several 
times with his flashlight, calling him “nigger” 
and “black boy”; that another officer pushed 


Mrs. Monroe; that other officers hit and kicked 


Federal Government, much less its interference 
where there is no call made upon it by the Gov- 
ernor or the Legislature of the State.” Id., at App. 
218 (Senator Thurman): see also id., at 514 (Rep. 
Farnsworth). 

1. The complaint is in nine counts, and seeks to 
assert a claim in favor of Mr. Monroe, Mrs. Monroe, 
and their children, respectively, under each of R.S. 
§§ 1979, 1980 and 1981, 42 U.S.C. §§ 1983, 1985 
and 1986, 42 U.S.C.A. §§ 1983, 1985, 1986. Peti- 
tioners have abandoned in this Court their claims 
under §§ 1980 and 1981, and we are not now 
asked to determine the applicability of those sec- 
tions to the facts alleged. 
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several of the children and pushed them to the 
floor; that the police ransacked every room, 
throwing clothing from closets to the floor, dump- 
ing drawers, ripping mattress covers; that Mr. 
Monroe was then taken to the police station 
and detained on “open” charges for ten hours, 
during which time he was interrogated about 
a murder? and exhibited in lineups; that he 
was not brought before a magistrate, although 
numerous magistrate’s courts were accessible; 
that he was not advised of his procedural rights; 
that he was not permitted to call his family or 
an attorney; that he was subsequently released 
without criminal charges having been filed 
against him. It is also alleged that the actions 
of the officers throughout were without author- 
ity of a search warrant or an arrest warrant; 
that those actions constituted arbitrary and un- 
reasonable conduct; that the officers were em- 
ployees of the City of Chicago, which furnished 
each of them with a badge and an identification 
card designating him as a member of the Police 
Department; that the officers were agents of 
the city, acting in the course of their employ- 
ment and engaged in the performance of their 
duties; and that it is the custom of the Depart- 
ment to arrest and confine individuals for pro- 
longed periods on “open” charges for interroga- 
tion, with the purpose of inducing incriminating 
statements, exhibiting its prisoners for identifica- 
tion, holding them incommunicado while police 
officers investigate their activities, and punish- 
ing them by imprisonment without judicial trial. 
On the basis of these allegations various mem- 
bers of the Monroe family seek damages against 
the individual police officers and against the 
City of Chicago. The District Court dismissed 
the complaint for failure to state a claim and the 
Court of Appeals of the Seventh Circuit affirmed. 
272 F.2d 365. 

Petitioners base their claim to relief in the 
federal courts on what was enacted as § 1 of 
the “Ku Klux Act” of April 20, 1871, “An Act 
to enforce the Provisions of the Fourteenth 
Amendment to the Constitution of the United 
States, and for other Purposes.” 17 Stat. 13. It 
became, with insignificant rephrasing, § 1979 
of the Revised Statutes. As now set forth in 
42 U.S.C. § 1983, 42 U.S.C.A. § 1983, it is, in 
relevant part, as follows: 


“Every person who, under color of any 


2. The murder was asserted by the examining offi- 
cers to have been committed two days before, 
on October 2 
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statute, ordinance, regulation, custom, or 
usage, of any State * * * subjects, or causes 
to be subjected, any citizen of the United 
States or other person within the jurisdic- 
tion thereof to the deprivation of any rights, 
privileges, or immunities secured by the 
Constitution and laws, shall be liable to the 
party injured in an action at law, suit in 
equity, or other proper proceeding for re- 
dress.” 
| 


In invoking § 1979 (the old designation will 
be used hereafter), petitioners contend that its 
protection of “rights, privileges, or immunities 
secured by the Constitution” encompasses what 
“due process of law” and “the equal protection 
of the laws” of the Fourteenth Amendment guar- 
antee against action by the States. In this con- 
tention they are supported both by the title of 
the Act of 1871 and by its legislative history. 
See the authoritative statement of Mr. Edmunds, 
reporting the bill from the Senate Committee on 
the Judiciary, Cong. Globe, 42d Cong., 1st Sess. 
568. See also id., at 332-334, App. 83-85, 310. 
It is true that a related phrase, “any right or 
privilege secured * * * by the Constitution or 
laws,” in § 241 of Title 18 U.S.C., 18 U.S.C.A. 
§ 241, was said by a plurality of the Court in 
United States v. Williams, 341 U.S. 70, 71 S.Ct. 
581, 95 L.Ed. 758, to comprehend only the rights 
arising immediately from the relationship of the 
individual to the central government. And see 
United States v. Cruikshank, 92 U.S. 542, 23 
L.Ed. 588.2 But this construction was demand- 
ed by § 241, which penalizes conspiracies of 
private individuals acting as such, while § 1979 
applies only to action taken “under color of any 
statute,” etc. Different problems of statutory 


meaning are presented by two enactments de- 


8. Drawing upon the eit 4 of the ix we 
Cases, 16 Wall. 36, 83 U.S. 36, 21 L.Ed. 394, this 
decision pan aed y rise only those ‘rights or 
rivileges were secured by the Constitution and 
oes which were inherent in the status of the 
individual as a citizen of the National Govern- 
ment, see Ex parte Yarbrough, 110 U.S. 651, 4 S. 
Ct. 152, 28 Ld. 274; Guinn v. United States, 
288 U.S. 347, 35 S.Ct. 926, 59 L.Ed. 1340, or 
which were necessary to the integrity of the fed- 
eral governmental institution, see Motes v. United 
States, 178 U.S. 458, 20 S.Ct. 993, 44 L.Ed. 1150; 

* compare Logan v. United States, 144 US. 263, 19 
S.Ct. 617, 36 L.Ed. 429, with United States v. 
Powell, 212 U.S. 564, 29 S.Ct. 690, 53 L.Ed. 
658, or which were created by Compan in the 
legitimate exercise of its “Article I see 
United States v. Waddell, 112 U.S. 76, Pes S.Ck. 35, 
28 L.Ed. 678. 
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riving from different constitutional sources. See 
the Civil Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 
27 L.Ed. 835. Compare United States v. Wil- 
liams, supra, with Screws v. United States, 325 
U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 1495. If peti- 
tioners have alleged facts constituting a depriva- 
tion under color of state authority of a right as- 
sured them by the Fourteenth Amendment, they 
have brought themselves within § 1979. Doug- 
las v. City of Jeannette, 319 U.S. 157, 63 S.Ct. 
877, 87 L.Ed. 1324; Hague v. C. I. O., 307 US. 
496, 525-526, 59 S.Ct. 954, 968—969, 83 L.Ed. 
1423.4 


To be sure, Screws v. United States, supra, 
requires a finding of specific intent in order to 
sustain a conviction under the cognant penal 
provisions of 18 U.S.C. § 242, 18 U.S.C.A. § 
2425—“an intent to deprive a person of a right 
which has been made specific either by the ex- 
press terms of the Constitution or laws of the 
United States or by decisions interpreting them.” 
325 U.S. at page 104, 65 S.Ct. at page 1037. 
Petitioners’ complaint here alleges no such spe- 
cific intent. But, for a number of reasons, this 
requirement of Screws should not be carried 
over and applied to civil actions under § 1979. 
First, the word “willfully” in 18 U.S.C. § 242, 
18 U.S.C.A. § 242, from which the requirement 
of intent was derived in Screws does not appear 
in § 1979. Second, § 1979, by the very fact that 
it is a civil provision, invites treatment different 
from that to be given its criminal analogue. The 
constitutional scruples concerning vagueness 
which were deemed to compel the Screws con- 
struction have less force in the context of a civil 
proceeding,* and § 1979, insofar as it creates an 
action for damages, must be read in light of the 
familiar basis of tort liability that a man is re- 


4. It was brought to the attention of Congress in 
1871 that “rights, privileges, or immunities” was 
a more extensive phrase than “privileges or im- 
munities” as used in the Fourteenth Amendment 
prohibiting a State from abridging Bad asco 
or immunities of citizens of the United States.” 
Cong. Globe, 42d Cong., Ist Sess., App. 49-50. 

5. “Whoever, under color of any law, statute, ord- 
inance, regulation, or custom willfully subjects any 
inhabitant of any State * * * to the deprivation 
of any rights, privileges, or immunities secured 
or protected by the Constitution or laws of the 
United States * * * shall be fined not more than 
$1,000 or imprisoned not more than one year, or 


6. Civil liability has always been drawn from such 
indefinite standards as reasonable care, a man of 
ordi prudence, foreseeability, etc. And see 
Baltimore & Ohio R. Co. v. Groeger, 266 U.S. 521, 
45 S.Ct. 169, 69 L.Ed. 419; Miller v. Strahl, 239 
U.S. 426, 86 S.Ct. 147, 60 L.Ed. 364. 


sponsible for the natural consequences of his 
acts. Third, even in the criminal area, the spe- 
cific intent demanded by Screws has proved to 
be an abstraction serving the purposes of a con- 
stitutional need without impressing any actual 
restrictions upon the nature of the crime which 
the jury tries. The Screws opinion itself said 
that “The fact that the defendants may not have 
been thinking in constitutional terms is not 
material where their aim was not to enforce 
local law but to deprive a citizen of a right and 
that right was protected by the Constitution.” 
325 U.S. at page 106, 65 S.Ct. at page 1037. And 
lower courts in applying the statute have allow- 
ed inference of the requisite specific intent from 
evidence, it would appear, of malevolence 
alone.’ But if intent to infringe “specific” con- 
stitutional rights comes in practice to mean no 
more than intent without justification to bring 
about the circumstances which infringe those 
rights, then the consequence of introducing the 
specific intent issue into a litigation is, in effect, 
to require fictional pleading, needlessly burden 
jurors with abstruse instructions, and lessen the 
degree of control which federal courts have over 
jury vagaries. 

If the courts are to enforce § 1979, it is an 
unhappy form of judicial disapproval to sur- 
round it with doctrines which partially and un- 
equally obstruct its operation. Specific intent in 
the context of the section would cause such em- 
barrassment without countervailing justification. 
Petitioners’ allegations that respondents in fact 
did the acts which constituted violations of con- 
stitutional rights are sufficient. 


Il. 


To show such violations, petitioners invoke 
primarily the Amendment’s Due Process Clause.® 
The essence of their claim is that the police con- 
duct here alleged offends those requirements of 
decency and fairness which, because they are 
“implicit in the concept of ordered liberty,” are 
imposed by the Due Process Clause upon the 
States. Palko v. State of Connecticut, 302 U.S. 
319, 325, 58 S.Ct. 149, 152, 82 L.Ed. 288. When 
we apply to their complaint that standard of a 


7. See Koehler v. United States, 5 Cir., 189 F.2d 711; 
Clark v. United States, 5 Cir., 193 F.2d 294; Crews 
v. United States, 5 Cir., 160 F.2d 746. These cases 
are not cited by way of approval. 

8. Petitioners also rely on the Equal Protection Clause. 
The disposition of the litigation by the majority 
here ine it unnecessary to discuss this aspect 
of the case. 
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“principle of justice so rooted in the traditions 
and conscience of our people as to be ranked 
as fundamental,”® which has been the touch- 
stone for this Court’s enforcement of due pro- 
cess,!° the merit of this constitutional claim is 
evident. The conception expressed in Wolf v. 
People of State of Colorado, 338 U.S. 25, 27, 69 
S.Ct. 1359, 1361, 93 L.Ed. 1782, that “The se- 
curity of one’s privacy against arbitrary intru- 
sion by the police * * * is basic to a free so- 
ciety,” was not an innovation of Wolf. The 
tenet that there exists a realm of sanctuary sur- 
rounding every individual and infrangible, save 
in a very limited class of circumstances, by the 
agents of government, had informed the deci- 
sion of the King’s Bench two centuries earlier 
in Entick v. Carrington, 2 Wils. 275, had been 
the basis of Otis’ contemporary speech against 
the Writ of Assistance, see Gray’s notes in Quin- 
cy’s Massachusetts Reports, App. I, at 471, 
Tudor, Life of James Otis (1823) 63, and has in 
the intervening years found expression not only 
in the Fourth Amendment to the Constitution 
of the United States, but in the fundamental law 
of every State.11 Modern totalitarianisms have 
been a stark reminder, but did not newly teach, 


9. Snyder v. Commonwealth of Massachusetts, 291 
U.S. 97, 105, 54 S.Ct. 380, 382, 78 L.Ed. 674. 

10. See Twining v. State of New Jersey, 211 U.S. 78, 
29 S.Ct. 14, 53 L.Ed. 97; Powell v. State of 
Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158; 
Palko v. State of Connecticut, 302 U.S. 319, 58 
S.Ct. 149, 82 L.Ed. 288; Betts v. Brady, 316 U.S. 
455, 62 S.Ct. 1252, 86 L.Ed. 1595; Gibbs v. 
Burke, 337 U.S. 773, 69 S.Ct. 1247, 93 L.Ed. 1686; 
Rochin v. People of California, 342 U.S. 165, 72 
S.Ct. 205, 96 L.Ed. 183. 

11. Ala. Const. Art. I, § 5; Alaska Const. Art. I, § 
14; Ariz.Const. Art. II, § 8, A.R.S.; Ark.Const. Art. 
II, § 15; Cal.Const. Art. I, § 19; Colo. Const. Art. 
II, § 7; Conn.Const. Art. I, § 8, C.G.S.A.; Del. 
Const.Art. I, § 6, Del.C.Ann.; Fla.Const. Declaration 
of Rights, § 22, F.S.A.; Ga. Const. Art. I, § 2-116; 
Art. 1, § 1, par. 16; Hawaii Const. Art. I, § 5; 
Idaho Const. Art. I, § 17; Ill.Const. Art II, § 6, 
S.H.A.; Ind.Const. Art. I, § 11; Iowa Const. Art. 
I, § 8, I.C.A.; Kan: Const. Bill of Rights, § 15; 
Ky.Const. Bill of Rights, § 10; La.Const. Art. I, 
§ 7, LSA; Me. Const. Art. I, § 5; Md.Const. Dec- 
laration of Rights, Art. 26; Mass. Const. Pt. I, 
Art. XIV, M.G.L.A.; Mich.Const. Art. II, § 10; 
Minn.Const. Art. I, § 10, M.S.A.; Miss.Const. Art. 
3, § 23; Mo.Const. Art. I, § 15, V.A.M.S.; Mont. 
Const. Art. III, § 7; Neb.Const. Art. I, § 7; Nev. 
Const. Art. I, § 18; N.H. Const. Pt. I, Art. 19; 
N.J.Const. 1947, Art. I, par. 7; N.M. Const. Art. 
II § 10; N.Y.Civil Rights Law, McKinney’s Consol. 
Laws, c. 6, § 8; N.C.Const. Art. I, § 15; N.D. 
Const. Art. I, § 18; Ohio Const. Art. I, § 14; Okla. 
Const. Art. II, § 30; Ore.Const. Art. I, § 9; Pa. 
Const. Art. I, § 8, P.S.; R.I.Const. Art. I, § 6; S.C. 
Const. Art. I, § 16; S.D.Const. Art. VI, § 11; 
Tenn. Const.Art. I, § 7; Tex.Const. Art. I, § 9, 
Vernon’s Ann.St.; Utah Const. Art. I, § 14; Vt. 
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that the kicked-in door is the symbol of a rule 
of fear and violence fatal to institutions founded 
on respect for the integrity of man. 

The essence of the liberty protected by the 
common law and by the American constitutions 
was “the right to shut the door on officials of 
the state unless their entry is under proper au- 
thority of law”; particularly, “the right to resist 
unauthorized entry which has as its design the 
securing of information to fortify the coercive 
power of the state against the individual.” 
Frank v. State of Maryland, 359 U.S. 360, 365, 
79 S.Ct. 804, 808, 3 L.Ed.2d 877.12 Searches of 
the dwelling house were the special object of 
this universal condemnation of official intru- 
sion.’ Night-time search was the evil in its 
most obnoxious form.!* Few reported cases 
have presented all of the manifold aggravating 
circumstances which petitioners here allege—in- 
trusion en masse, by dark, by force, unauthor- 
ized by warrant, into an occupied private home, 
without even the asserted justification of belief 
by the intruders that the inhabitants were pres- 
ently committing some criminal act within; 
physical abuse and the calculated degradation 
of insult and forced nakedness; sacking and dis- 
ordering of personal effects throughout the 
home; arrest and detention against the back- 
ground terror of threatened criminal proceed- 
ings. Wherever similar conduct has appeared, 
the courts have unanimously condemned police 
entries as lawless.1® 


Const. C.I., Art. II, V.S.A.; Va. Const. Art. I, § 
10; Wash.Const. Art. I, § 7; W.Va.Const. Art. III, 
§ 6; oe Art. I, § 11, W.S.A.; Wyo.Const. 
Art. I, § 4. 

12. See Huckle v. Money, 2 Wils. 205; Wilkes v. Wood, 
19 How.St.Tr. 1153; City of Bessemer v. Eidge, 
162 Ala. 201, 50 So. 270; 1 Cooley’s Constitutional 
Limitations (8th ed.1927) 610-615; Fraenkel, Con- 
cerning Searches and Seizures, 34 Harv.L.Rev. 
861 (1921), containing a collection of authorities. 

13. See e.g., Thurman v. State, 116 Fla. 426, 156 
So. 484; compare Simpson v. State, 152 Tex.Cr.R. 
481, 215 S.W.2d 617, with McClannan v. Chaplain, 
136 Va. 1, 15-17, 116 S.E. 495. Note the common 
legislative proscription upon the search of private 
homes by officers otherwise authorized to make 
entries for the enforcement of prohibition laws 
and other regulatory statutes. E. g., National Prohib- 
ition Act, tit. II, § 25, 41 Stat. 8305, 315, 27 U.S.C.A. 
§ 39; and see Cornelius, Search and Seizure (2d ed. 
1930), §§ 185-144. 

14. o— 2 Hale, Pleas of the Crown (Wilson ed. 1800) 

15. See, e. g. People v. Cahan, 1955, 44 Cal.2d 434, 

282 P.2d 905, 50 A.L.R.2d 513; Sarafini v. City 

and County of San Francisco, 1956, 143 Cal.App. 

2d 570, 300 P.2d 44; Ware v. Dunn, 1947, 80 

Cal. App.2d 936, 183 P.2d 128; Walker v. Whittle, 

1951, 83 Ga.App. 445, 64 S.E.2d 87; People v. 

Dalpe, 1989, 371 Ill. 607, 21 N.E.2d 756; Hart 
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If the question whether due process forbids 
this kind of police invasion were before us in 
isolation, the answer would be quick. If, for 
example, petitioners had sought damages in the 
state courts of Illinois and if those courts had 
refused redress on the ground that the official 
character of the respondents clothed them with 
civil immunity, we would be faced with the sort 
of situation to which the language in the Wolf 
opinion was addressed: “we have no hesitation 
in saying that were a State affirmatively to sanc- 
tion such police incursion into privacy it would 
run counter to the guaranty of the Fourteenth 
Amendment.” 338 U.S. at page 28, 69 S.Ct. at 
page 1361. If that issue is not reached in this 
case it is not because the conduct which the rec- 
ord here presents can be condoned. But by 
bringing their action in a Federal District Court 
petitioners cannot rest on the Fourteenth 
Amendment simpliciter. They invoke the pro- 
tection of a specific statute by which Congress 
restricted federal judicial enforcement of its guar- 
antees to particular enumerated circumstances. 
They must show not only that their constitution- 
al rights have been infringed, but that they have 
been infringed, “under color of [state] statute, 
ordinance, regulation, custom, or usage,” as that 
phrase is used in the relevant congressional en- 
actment. 


iil. 


Of course, if Congress by appropriate statu- 
tory language attempted to reach every act 
which could be attributed to the States under 
the Fourteenth Amendment's prohibition: “No 
State shall * * °”, the reach of the statute 
would be the reach of the Amendment itself. 
Relevant to the enforcement of such a statute 
would be not only the concept of state action 
as this Court has developed it, see Nixon v. 
Condon, 286 U.S. 73, 89, 52 S.Ct. 484, 487, 76 
L.Ed. 984, but also considerations of the power 
of Congress, under the Amendment's Enforce- 
ment Clause, to determine what is “appropriate 
legislation” to protect the rights which the 
Fourteenth Amendment secures. Cf. United 
States v. Raines, 362 U.S. 17, 80 S.Ct. 519, 4 
L.Ed.2d 524. Still, in this supposed case we 
would arrive at the question of what Congress 
could do only after we had determined what 
it was that Congress had done. So, in the case 


v. State, 1924, 195 Ind. 384, 145 N.E. 492; John- 
son v. onwealth, Ky.1956, 296 S.W.2d 210; 
Deaderick v. Smith, 1950, 33 Tenn.App. 151, 230 
S.W.2d 406. 
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before us now, we must ask what Congress did 
in 1871. We must determine what Congress 
meant by “under color” of enumerated state au- 
thority.'* 

Congress used that phrase not only in R.S. 
§ 1979, but also in the criminal provisions of § 
2 of the First Civil Rights Act of April 9, 1866, 
14 Stat. 27, from which is derived the present 
18 U.S.C. § 242, 18 U.S.C.A. § 242,17 and in 
both cases used it with the same purpose.'* Dur- 
ing the seventy years which followed these en- 


16. The various analyses which have enabled this 
Court to find state action in situations other than 
that prerenied by Barney v. City of New York, 
1938 U.S. 480, 24 S.Ct. 502, 48 L.Ed. 737, are 
plainly not appropriate to consideration of the 
uestion whether in a given instance official con- 
uct is “under color” of state law. Nashville, C. 
& St. L. Ry. v. Browning, 310 U.S. 362, 60 S.Ct. 
968, 84 L.Ed. 1254, and Iowa-Des Moines Nat. 
Bank v. Bennett, 284 U.S. 239, 52 S.Ct. 133, 76 
L.Ed. 265, came here on certiorari from state court 
proceedings. Coulter v. Louisville & Nashville R. 
Co., 196 U.S. 599, 25 S.Ct. 342, 49 L.Ed. 615, 
and Raymond v. Chicago Union Traction Co., 207 
U.S. 20, 28 S.Ct. 7, 52 L.Ed. 78, held that ac- 
cepted administrative usage in the exercise of a 
power specifically conferred by state legislation and 
wholly dependent upon that legislation for its 
coercive effects might constitute such action of a 
State as to present a — federal question. 
But see City of Memphis v. Cumberland Tel. 
& Tel. Co., 218 U.S. 624, 31 S.Ct. 115, 54 L.Ed. 
1185. Similarly, Home Tel. & Tel. Co. v. City of 
Los eles, 227 U.S. 278, 33 S.Ct. 312, 57 L.Ed. 
510, held that the existence in a state constitution 
of provisions coincident with those of the Federal 
Constitution did not ipso facto immunize state 
officials from the original jurisdiction of the fed- 
eral courts. From none of these cases is implica- 
tion to be drawn pertinent to the interpretation of 
§ 1979. 

17. See note 5, supra. 

18. Mr. Shellabarger, Chairman of the House Select 
Committee which authored the Act of April 20, 
1871, whose first section is now § 1979, reported 
to the House that that section was modeled upon 
the second section of the Act of April 9, 1866, 
14 Stat. 27 and that the two sections were in- 
tended to cover the same cases, with qualifications 
not relevant here. Cong. Globe, 42d Cong., Ist 
Sess., App. 68. See also id., at 461. The 1866 
rovision had been re-enacted, substantially and in 
orm, by the seventeenth and eighteenth sections 
of the Act of May 31, 1870, 16 Stat. 140, 144, 
and the 1874 revision of the provision was in 
turn patterned on the present § 1979. See Screws 
v. United States, 325 U.S. 91, 99-100, 65 S.Ct. 
1081, 1034-1085, 89 L.Ed. 1495. The sections 
have consistently been read as coextensive in their 
reach of acts “under color” of state authority. Pick- 
ing v. Pennsylvania R. Co., 8 Cir., 151 F.2d 240 
248; Burt v. City of New York, 2 Cir., 156 F.2d 
791, 792; McShane v. Moldovan, 6 Cir., 172 F.2d 
1016, 1020; Geach v. Moynahan, 7 Cir., 207 F.2d 
714, 717. 

As enacted in 1871, the provision which is now 
1979 reached acts taken “under color of any 
, statute, ordinance, regulation, custom, or us- 
age of any State * * *.” 17 Stat. 18. (Emphasis 
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actments, cases in this Court in which the 
“under color” provisions were invoked uni- 
formly involved action taken either in strict pur- 
suance of some specific command of state law 1° 
or within the scope of executive discretion in 
the administration of state laws.2° The same 
is true, with two exceptions, in the lower fed- 
eral courts.?1 In the first of these two cases it 
was held that § 1979 was not directed to in- 
stances of lawless police brutality, although the 


19. 


21. 


added.) In the Revised Statutes of 1874 and 1878 
“law” was omitted from the section, although 
“law” was retained in the rig criminal pro- 
vision, R.S. § 5510, as amended, 18 U.S.C. § 242, 
18 U.S.C.A. § 242, and in the jurisdictional pro- 
visions, R.S. §§ 563(12) and 629(16). The dele- 
tion in § 1979 appears in the Reviser’s Draft (1872) 
without explanation. 1 Revision of U.S. Statutes, 
Drafts (1872) 947. No alteration in statutory cover- 
age is permissibly to be based upon the change. 
The jurisdictional provisions may now be found 
in 28 U.S.C. § 1848; 28 U.S.C.A. § 1848. 
Carter v. Greenhow, 114 U.S. 317, 330, 5 S.Ct. 
928, 962, 29 L.Ed. 202, 207; Bowman v. Chicago 
& N. W. Ry. Co., 115 U.S. 611, 6 S.Ct. 192, 29 
L.Ed. 502; Giles v. Harris, 189 U.S. 475, 23 S. 
Ct. 639, 47 L.Ed. 909; Devine v. City of Los 
Angeles, 202 U.S. 318, 26 S.Ct. 652, 50 L.Ed. 1046; 
Myers v. Anderson, 238 U.S. 368, 35 S.Ct. 932, 
59 L.Ed. 1349; Nixon v. Herndon, 273 U.S. 536, 
47 S.Ct. 446, 71 L.Ed. 759; Lane v. Wilson, 307 U.S. 
268, 59 S.Ct. 872, 83 L.Ed. 1281; Douglas v. 
City of Jeannette, 319 U.S. 157, 63 S.Ct. 882, 
87 L.Ed. 1824. One case not involving a state 
constitution, statute or ordinance was an instance 
of state judicial action. Green v. Elbert, 187 U.S. 
615, 11 S.Ct. 188, 34 L.Ed. 792; and see Anglo- 
American Provision Co. v. Davis Prov. Co., No. 
2, 191 U.S. 376, 24 S.Ct. 98, 48 L.Ed. 228. 
Holt v. Indiana Mfg. Co., 176 U.S. 68, 20 S.Ct. 
272, 44 L.Ed. 374; Moyer v. Peabody, 212 U.S. 
78, 29 S.Ct. 235, 538 L.Ed. 410; Hague v. C.I.O., 
807 U.S. 496, 59 S.Ct. 954, 83 L.Ed. 1423; cf. 
Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 757, 
88 L.Ed. 987. 
Northwestern Fertilizing Co. v. Hyde Park, C.C.N. 
D.Ill. 1873, 18 Fed.Cas. p. 393, No. 10,336; Balti- 
more & Ohio R. Co. v. Allen, C.C.W.D.Va. 1883, 
17 F. 171; Tuchman v. Welch, C.C., 42 F. 548, 
and M. Schandler Bottling Co. v. Welch, C.C.D. 
Kan. 1890, 42 F. 561; Hemsley v. Myers, C.C.D. 
Kan.1891, 45 F. 283; Davenport v. Board of 
Trustees of Cloverport High School, D.C.D.Ky. 
1896, 72 F. 689; Fraser v. McConway & Torley 
Co., C.C.D.Pa.1897, 82 F. 257; Crystal Springs 
Land & Water Co. v. City of Los Angeles; C.C.S.D. 
Cal. 1896, 76 F. 148, affirmed 177 U.S. 169, 20 
S.Ct. 578. 44 L.Ed. 720 (see California Oil & 
Gas Co. of Arizona v. Miller, C.C.S.D.Cal. 1899, 
96 F. 12); Aultman & Taylor Co. v. Brumfield, 
C.C.N.D.Ohio 1900, 102 F. 7, appeal dismissed 22 
S.Ct. 988, 46 L.Ed, 1265; Wadleigh v. Newhall, 
C.C.N.D. Cal. 1905, 186 F. 941; Farson v. City 
of Chicago, C.C.N.D.II1.1905. 188 F. 184; Brick- 
house v. Brooks, C.C.E.D.Va.1908, 165 F. 534; 
Simpson v. Geary, D.C.D. Ariz. 1918, 204 F. 507; 
Raich v. Traux, D.C.D.Ariz. 1915, 219 F. 278, 
affirmed 289 U.S. 88, 36 S.Ct. 7, 60 L.Ed. 131; 
Marcus Brown Holding Co. v. Pollak, D. C.S.D.N. 
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ruling was not put on “under color” grounds.?2 
In the second, an indictment charging a county 
tax collector with depriving one Ah Koo of a 
federally secured right under color of a des- 
ignated California law, set forth in the indict- 


ment, was held insufficient against a demurrer. 


Y.1920, 272 F. 187; West v. Bliley, D.C.E.D.Va. 
1929, 33 F.2d 177, affirmed 4 Cir., 1930, 42 F.2d 
101; Trudeau v. Barnes, 5 Cir., 1983, 65 F.2d 
563; Jones v. Oklahoma City, 10 Cir., 1985, 78 F. 
2d 860; Mitchell v. Greenough, 9 Cir., 1938, 100 
F.2d 184; Blackman v. Stone, 7 Cir., 1939, 101 
F.2d 500; at of Manchester v. Leiby, 1 Cir., 
1941, 117 F.2d 661; Hannan v. City of Haverhill, 
1 Cir., 1941, 120 F.2d 87; Hume v. Mahan, D.C.E. 
D.Ky. 1932, 1 F.Supp. 142, reversed 287 U.S. 575, 
53 S.Ct. 228, 77 L.Ed. 505; Premier-Pabst Sales 
Co. v. McNutt, D.C.S.D.Ind.1935, 17 F.Supp. 708; 
Gobitis v. Minersville School Dist., D.C.E.D.Pa. 
1987, 21 F.Supp. 581; D.C. 1938, 24 F. Supp. 271. 
affirmed 3 Cir., 1939, 108 F. 2d 683, reversed 310 
U.S. 586, 60 S.Ct. 1010, 84 L.Ed. 1875; Connor 
v. Rivers, D.C.N.D.Ga.1938, 25 F.Supp. 937, af- 
firmed, 305 U.S. 576, 59 S.Ct. 359, 83 L.Ed. 363; 
Ghadiali v. Delaware State Medical Society, D.C. 
D.Del.1939, 28 F.Supp. 841; Mills v. Board of 
Education, D.C.D.Md.1939, 30 F.Supp. 245; Blu- 
ford v. Canada, D.C.W.D.Mo.1940, 32 F.Supp. 707, 
ap dismissed 8 Cir., 1941, 119 F.2d 779; Ken- 
nedy v. City of Moscow, D.C.D.Idaho 1941, 39 
ples) 26. In these cases R.S. § 1979 or the 
parallel jurisdictional provisions were invoked. Note 
that in the Jones and Farson cases, supra, de- 
fendant’s conduct was specifically authorized by 
local ordinance, although plaintiffs asserted the 
invalidity of those ordinances under the state as 
well as under federal law. In both cases relief 
was denied on the ground that no state action was 
shown, within the rule of Barney v. City of New 
York, 193 U.S. 480, 24 S.Ct. 502, 48 L.Ed. 737. 
To this group of cases involving acts authorized 
by state law must be added Miller v. Rivers, 
D.C.M.D.Ga.1940, 31 F.Supp. 540, reversed as moot 
5 Cir., 1940, 112 F.2d 489, in which a state 
governor had several times authorized action in 
violation of state court restraining orders, finally 
declaring martial law in the face of the state 
judicial decrees. Two reported criminal prosecutions 
under § 242 also involved conduct sanctioned by 
state law. United States v. Buntin, C.C.S.D.Ohio 
1882, 10 F. 730; United States v. Stone, D.C.D.Md. 
1911, 188 F. 836. Cf. United States v. Horton, 
D.C.D.Ala. 1867, 26 Fed.Cas., p. 375, No. 15,392 
(semble). 

22. Brawner v. Irvin, C.C.N.D.Ga.1909, 169 F. 964. 
In one case decided in 1940 just prior to United 
States v. Classic, 313 U.S. 299, 61 S.Ct. 1031, 85 
L.Ed. 1868, a Federal District Court did distinctly 
decide that similar police misconduct unauthorized 
by state law, was “under color” of state law. 
United States v. Sutherland, D.C.N.D.Ga. 1940, 
37 F.Supp. 344. An unreported 1940 case, United 
States v. Cowan, D.C.E.D. La., is said to have 
reached a similar result. See 1941 Atty.Gen.Rep. 
98; Brief for the United States, United States v. 
Classic, 3138 U.S. 299, 61 S.Ct. 1031, 85 L.Ed. 
1368, p. 45, n. 25. In neither of these two cases 
does there appear to have been any examination of 
the legislative history of the “under color” stat- 
utes, nor is any reasoning offered to support the 
conclusion of the courts. 
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United States v. Jackson, C.C.D.Cal.1874, 26 
Fed.Cas. p. 563, No. 15,459. The court wrote: 


“The indictment contains no averment 
that Ah Koo was a foreign miner, and with- 
in the provisions of the state law. If this 
averment be unnecessary * * * the act of 
congress would then be held to apply to a 
case of illegal extortion by a tax collector 
from any person, though such exaction 
might be wholly unauthorized by the law 
under which the officer pretended to act. 

“We are satisfied that it was not the de- 
sign of congress to prevent or to punish 
such abuse of authority by state officers. The 
object of the act was, not to prevent illegal 
exactions, but to forbid the execution of 
state laws, which, by the act itself, are made 
—..*. 

“It would seem, necessarily, to follow, 
that the person from whom the tax was 
exacted must have been a person from 
whom, under the provisions of the state 
law, the officer was authorized to exact it. 
The statute requires that a party shall be 
subjected to a deprivation of right secured 
by the statute under color of some law, 
statute, order or custom; but if this exac- 
tion, although made by a tax collector, has 
been levied upon a person not within the 
provisions of the state law, the exaction can- 
not be said to have been made ‘under color 
of law,’ any more than a similar exaction 
from a Chinese miner, made by a person 
wholly unauthorized, and under the pre- 
tense of being a tax collector.” Id., at 
pages 563—564. 


Throughout this period, the only indication of 
this Court’s views on the proper interpretation 
of the “under color” language is a dictum in the 
Civil Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 27 
L.Ed. 835. There, in striking down other Civil 
Rights Act provisions which, as the Court re- 
garded them, attempted to reach private con- 
duct not attributable to state authority. Mr. 
Justice Bradley contrasted those provisions with 
§ 2 of the Act of 1866: “This [latter] law is 
clearly corrective in its character, intended to 
counteract and furnish redress against state 
laws and proceedings, and customs having the 
force of law, which sanction the wrongful acts 
specified.” Id., 109 U.S. at page 16, 3 S.Ct. at 
page 25. 

A sharp change from this uniform application 
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of seventy years was made in 1941, but without 
acknowledgment or indication of awareness of 
the revolutionary turn-about from what had 
been established practice. The opinion in 
United States v. Classic, 313 U.S. 299, 61 S.Ct. 
1031, 85 L.Ed. 1368, accomplished this. The 
case presented an indictment under § 242 charg- 
ing certain local Commissioners of Elections 
with altering ballots cast in a primary held 
to nominate candidates for Congress. Sustaining 
the sufficiency of the indictment in an extensive 
opinion concerned principally with the question 
whether the right to vote in such a primary 
was a right secured by the Constitution,?* Mr. 
Justice Stone wrote that the alteration of the 
ballots was “under color” of state law. This 
holding was summarily announced without ex- 
position; it had been only passingly argued.*4 
Of the three authorities cited to support it, two 
did not involve the “under color” statutes,?® 
and the third, Hague v. C. I. O., 307 U.S. 496, 
59 S.Ct. 954, 83 L.Ed. 1423, was a case in 
which high-ranking municipal officials claimed 
authorization for their actions under municipal 
ordinances (here held unconstitutional) and un- 


der the general police powers of the State. 


23. The court below had dismissed the indictment on 
the ground that the right was not so secured and 
had not discussed the “under color” issue. 35 F. 
Supp. 66. 

24. The Government’s brief contended that, inasmuch 
as the Civil Rights statutes were passed to en- 
force the Fourteenth Amendment, they should be 
read as coextensive with it: “under color” of state 
law should be coincident with “State action” as 
this Court had developed the “State action” con- 
cept. Classic’s brief argued the point as though 
it were urging a “State action” contention. 

25. Ex parte Commonwealth of Virginia, 100 U.S. 339, 
25 L.Ed. 676, arose under federal legislation penal- 
izing “any officer or other person charged with 
any duty in the selection or summoning of jurors” 
who discriminated on grounds of race, color, or 
previous condition of servitude in the choosing 

periee. The issue was whether this provision 
could constitutionally be applied to a state judge 
who discriminated in the administration of a state 
statute fair on its face. Home Tel. & Tel. Co. v. 
City of Los Angeles, 227 U.S. 278, 33 S.Ct. 312, 
57 L.Ed. 510, posed the question whether the 
enforcement of an allegedly confiscatory municipal 
regulatory ordinance was state action for purposes 
of Federal District Court “arising under” juris- 
diction. 

26. The Mayor and other officials of Jersey City were 
charged with a concerted program of discriminatory 

law enforcement intended to drive union organizers 

out of the city. The acts upon which amenability 

to suit under § 1979 was predicated were (1) 

the enforcement of a municipal ordinance which this 

Court held unconstitutional on its face; (2) the 

enforcement of a second ordinance in a man- 

ner which willfully discriminated against union or- 
ganizers, and (3) “acts not under the authority 
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All three of these cases had dealt with “State 
action” problems, and it is “State action,” not 
the very different question of the “under color” 
clause, that Mr. Justice Stone appears to have 
considered.2* (I joined in this opinion without 
having made an independent examination of 
the legislative history of the relevant legislation 
or of the authorities drawn upon for the Classic 
construction. Acquiescence so founded does not 
preclude the responsible recognition of error 
disclosed by subsequent study.) When, how- 
ever, four years later the Court was called on 
to review the conviction under § 242 of a Geor- 
gia County Sheriff who had beaten a Negro 
prisoner to death, the opinion of four of the six 
Justices who believed that the statute applied 
merely invoked Classic and stare decisis and did 
not reconsider the meaning which that case had 
uncritically assumed was to be attached to the 
language, “under color” of state authority. 
Screws v. United States, 325 U.S. 91, 65 S.Ct. 
1031, 89 L.Ed. 1495. The briefs in the Screws 
case did not examine critically the legislative 
history of the Civil Rights Acts.2* The only 
reference to this history in the plurality opinion, 
insofar as it bears on the interpretation of the 
clause “under color of * * * law,” is contained 
in a pair of sentences discounting two state- 





of any ordinance or statute but committed under 
color of municipal office and as part of a deliber- 
ate municipal policy.” 101 F.2d 774, 790. The 
Court of Apps for the Third Circuit held that 
on these facts, all three classes of conduct, viewed 
together, constituted “State action.” This Court 
affirmed and modified the decree without con- 
sidering the point. 

27. That the Court had not in the Classic case isolated 
the “under color” issue from the question of “State 
action” is indicated by the opinions in Snowden 
v. Hughes, 321 U.S. 1, 64 S.Ct. 397, 88 L.Ed. 497. 
The latter case arose under § 1979, yet although 
the “State action” principle had been the basis 
for the decision below and was prominently treated 
in two opinions here, no reference was made to 
the “under color” phrase. 

28. The brief for petitioners Screws et al. contains 
no citation to legislative history. The brief for the 
United States, after several citations intended to 
demonstrate that the purpose of the Civil Rights 
Acts was to enforce the Fourteenth Amendment 
and to protect the rights which it secures (these 
citations, employed to the same purpose, may be 
found in the plurality opinion, 325 U.S. at pages 
98-99, 65 S.Ct. at pages 1033-1034), sets forth 
only one other bit Pi legislative material: a state- 
ment made in debate by Senator Davis of Kentucky, 
an opponent of the Act of 1866, to the effect that 
the Act would repeal the penal laws of all the 
States. See Cong. Clobe, 39th Cong., 1st Sess. 598. 


ments by Senators Trumbull and Sherman re- 
garding the Civil Rights Acts of 1866 and 1870, 
cited by the minority.2® The bulk of the plura- 
lity opinion’s treatment of the issue consists of 
the argument that “under color” had been con- 
strued in Classic and that the construction there 
put on the words should not be abandoned or 
revised. 325 U.S. at pages 109—113, 65 S.Ct. at 
pages 1039-1041. The case of Williams v. 
United States, 341 U.S. 97, 71 S.Ct. 576, 95 
L.Ed. 774, reaffirmed Screws and applied it to 
circumstances of third degree brutality prac- 
ticed by a private detective who held a special 
police officers’ card and was accompanied by a 
regular policeman.*° 

Thus, although this Court has three times 
found that conduct of state officials which is for- 
bidden by state law may be “under color” of 
state law for purposes of the Civil Rights Acts, it 
is accurate to say that that question has never 
received here the consideration which its im- 
portance merits. That regard for controlling leg- 
islative history which is conventionally observed 
by this Court in determining the true meaning 
of important legislation that does not construe 





29. See 325 U.S. at page 111, 65 S.Ct. at page 1040 
(plurality); id., 325 U.S. at pages 142-144, 65 S. 
Ct. at pages 1054-1055 (dissent). These two state- 
ments are set forth in text at notes 38 and 39, 
infra. The plurality opinion also contains references 
to other aspects of the legislative history in an- 
other context, id., 325 U.S. at pages 98-100, 65 
S.Ct. at pages 1033-1034; see note 28, supra. In 
his separate opinion, Mr. Justice Rutledge twice 
adverts to legislative materials, once with regard 
to matters not relevant here, id., 325 U.S. at page 
120, notes 13, 14, 65 S.Ct. at page 1044, and 
once, pertinently, with particular reference to the 
osition of opponents of the 1866 Act that the legis- 
ation mal invade the province of the States 
(setting forth Senator Davis’ statement, see note 
28, supra), id., 325 U.S. at page 132, note 33, 
65 S.Ct. at page 1050. Mr. Justice Murphy, also 
writing separately, does not discuss the “under 
color” issue. 

80. Neither the Court’s opinion nor the briefs in 
Williams contain any citation to the legislative 
history of the Civil Rights Acts. It is true that 
between Screws and Williams Congress in 1948 re- 
enacted § 242 without material change. If that 
section were before the Court in the present case, 
the implications of that re-enactment might have 
to be appraised. Yet whatever tenuous thread of 
legislative approbation of Screws might be drawn 
from the kind of bulk-sale congressional action 
which was involved in its enactment of a whole 
criminal code by way of the new Title 18 U.S.C., 
18 U.S.C.A., in 1948, any attempt to tangle in 
that same thread § 1979—a statute which has not 
been touched by Congress in three quarters of a 
century—would ex the bounds of fictionally 
implied legislative adoption. 
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itself *1 has never been applied to the “under 
color” provisions; particularly, there has never 
been canvassed the full record of the debates 
preceding passage of the 1871 Act with which 
we are concerned in this case. Neither Classic 
nor Screws nor Williams warrant refusal now 
to take account of those debates and the illu- 
mination they afford. While we may well de- 
cline to re-examine recent cases which derive 
from the judicial process exercised under its 
adequate safeguards—documenting briefs and 
adequate arguments on both sides as foundation 
for due deliberation—the relevant demands of 
stare decisis do not preclude considering, for 
the first time thoroughly and in the light of the 
best available evidence of congressional pur- 
pose, a statutory interpretation which started as 
an unexamined assumption on the basis of 
inapplicable citations and has the claim of a 
dogma solely through reiteration. Particularly 
is this so when that interpretation, only recently 
made, was at its inception a silent reversal of 
the judicial history of the Civil Rights Acts for 
three quarters of a century. 

“The rule of stare decisis, though one tend- 
ing to consistency and uniformity of decision, is 
not inflexible.” Hertz v. Woodman, 218 U.S. 
905, 212, 30 S.Ct. 621, 622, 54 L.Ed. 1001. It is 
true, of course, that the reason for the rule is 
more compelling in cases involving inferior law, 
law capable of change by Congress, than in con- 
stitutional cases, where this Court — although 
even in such cases a wise consciousness of the 
limitations of individual vision has impelled it 
always to give great weight to prior decisions— 
nevertheless bears the ultimate obligation for 
the development of the law as institutions de- 
velop. See, e. g., Smith v. Allwright, 321 U.S. 
649, 64 S.Ct. 757, 88 L.Ed. 987. But the Court 
has not always declined to re-examine cases 
whose outcome Congress might have changed. 
See Mr. Justice Brandeis, dissenting, in Burnet 
v. Coronado Oil & Gas Co., 285 U.S. 393, 406— 
407, note 1, 52 S.Ct. 443, 447, 76 L.Ed. 815. 
Decisions involving statutory construction, even 
decisions which Congress has persuasively de- 


81. E. g., United States v. United Mine Workers, 
880 U.S. 258, 67 S.Ct. 677, 91 L.Ed. 884; United 
States v. C. I. O., 335 U.S. 106, 68 S.Ct. 1849, 
92 L.Ed. 1849; United States v. Harriss, 347 U.S. 
612, 74 S.Ct. 808, 98 L.Ed. 989; Phillips Petro- 
leum Co. v. State of Wisconsin, 347 U.S. 672, 
74 S.Ct. 794, 98 L.Ed. 1035; Galvan v. Press, 347 
U.S. 522, 74 S.Ct. 737, 98 L.Ed. 911; Textile 
Workers Union of America v. Lincoln Mills, 353 
U.S. 448, 77 S.Ct. 912, 1 L.Ed.2d 972. 
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clined to overrule, have been overruled here. 
See Girouard v. United States, 328 U.S. 61, 66 
S.Ct. 826, 90 L.Ed. 1084, overruling United 
States v. Schwimmer, 279 U.S. 644, 49 S.Ct. 448, 
73 L.Ed. 889; United States v. Macintosh, 283 
U.S. 605, 51 S.Ct. 570, 75 L.Ed. 1302; and 
United States v. Bland, 283 U.S. 636, 51 S.Ct. 
569, 75 L.Ed. 1319; see also Commissioner of 
Internal Revenue v. Estate of Church, 335 U.S. 
632, 69 S.Ct. 322, 337, 93 L.Ed. 288, overruling 
May v. Heiner, 281 U.S. 238, 50 S.Ct. 286, 74 
L.Ed. 826. 


And with regard to the Civil Rights Acts there 
are reasons of particular urgency which author- 
ize the Court—indeed, which make it the Court’s 
responsibility—to reappraise in the hitherto 
skimpily considered context of R.S. § 1979 what 
was decided in Classic, Screws and Williams. 
This is not an area of commercial law in which, 
presumably, individuals may have arranged 
their affairs in reliance on the expected stability 
of decision. Compare National Bank of Genesee 
v. Whitney, 103 U.S. 99, 26 L.Ed. 443; Vail v. 
Territory of Arizona, 207 U.S. 201, 28 S.Ct. 107, 
52 L.Ed. 169; Walling v. Halliburton Oil Well 
Cemeting Co., 331 U.S. 17, 67 S.Ct. 1056, 91 
L.Ed. 1312; United States v. South Buffalo Ry. 
Co., 333 U.S. 771, 68 S.Ct. 868, 92 L.Ed. 1077. 
Nor is it merely a minerun statutory question in- 
volving a narrow compass of individual rights 
and duties. The issue in the present case con- 
cerns directly a basic problem of American fed- 
eralism: the relation of the Nation to the States 
in the critically important sphere of municipal 
law-administration. In this aspect, it has signifi- 
cance approximating constitutional dimension. 
Necessarily, the construction of the Civil Rights 
Acts raises issues fundamental to our institu- 
tions. This imposes on this Court a correspond- 
ing obligation to exercise its power within the 
fair limits of its judicial discretion. “We 
recognize that stare decisis embodies an impor- 
tant social policy. It represents an element of 
continuity in law, and is rooted in the psycholo- 
gic need to satisfy reasonable expectations. But 
stare decisis is a principle of policy and not a 
mechanical formula of adherence to the latest 
decision, however recent and questionable 
* ¢ ©” Helvering v. Hallock, 309 U.S. 106, 119, 
60 S.Ct. 444, 451, 84 L.Ed. 604. 

Now, while invoking the prior decisions which 
have given “under color of [law]” a content 
that ignores the meaning fairly comported by 
the words of the text and confirmed by the leg- 
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islative history, the Court undertakes a fresh 
examination of that legislative history. The de- 
cision in this case, therefore, does not rest on 
stare decisis, and the true construction of the 
statute may be thought to be as free from the 
restraints of that doctrine as though the matter 
were before us for the first time. Certainly, none 
of the implications which the Court seeks to 
draw from silences in the minority reports of 
congressional committees in 1956, 1957, and 
1960, or from the use of “under color” language 
in the very different context of the Act of May 
6, 1960, 74 Stat. 86, 42 U.S.C.A. § 1974 et 
seq.—concerned, in relevant part, with the pres- 
ervation of election records and with the 
implementation of the franchise—serves as an 
impressive bar to re-examination of the true 
scope of RS. § 1979 itself in its pertinent 
legislative setting.®* 


32. The Act of September 9, 1957, 71 Stat. 634, 637, 


42 U.S.C.A. § 1971, provides that “No person, 
whether acting under color of law or otherwise, 
shall intimidate, threaten, coerce, or attempt to 
intimidate, threaten, or coerce any other person 
for the purpose of interfering with the right of 
such other person to vote” at any election held 
solely or in part for the purpose of selecting or 
electing candidates for designated federal offices. 
Such an enactment, of course, can in no conceivable 
manner be considered congressional “adoption” or 
approbation of this Court’s constructions of the 
“under color” clause in Classic, Screws and Wil- 
liams, for the sufficient reason (among others) 
that the statute employs the clause only to go 
beyond it—manifesting a purpose, through the ex- 
pression “under color of law or otherwise,” to 
reach all individual conduct of the class described, 
whether or not “under color’ of law, and what- 
ever “under color” of law may mean. See H.R. Rep. 
No. 291, 85th Cong., Ist Sess. 12. The provisions 
of H.R. 627, 84th Cong., 2d Sess., as reported 
from the House Committee on the Judiciary and 
made the subject of H.R.Rep. No. 2187, 84th 
a 2d Sess., are similar. See especially id., at 

The Civil Rights Act of 1960, 74 Stat. 86, 88-89, 
90, does twice use the clause “under color of 
[law],” but in contexts wholly different from that 
of R.S. § 1979. Section 301 of the 1960 Act 
requires every “officer of election” to retain and 
preserve during a specified period all records and 
papers which come into his possession relating 
to acts requisite to voting at an election wherein 
candidates for designated federal offices are voted 
for. Section 306 (which comprises the only use 
of “under color” language in the House bill that 
was the subject of H.R.Rep. No. 956, 86th Cong., 
Ist Sess.) defines an “officer of election” as “any 
person who, under color of any Federal, State, 
Commonwealth, or local law, statute, ordinance, 
regulation, authority, custom, or usage, performs 
or is authorized to perform any function, duty, 
or task in connection with any application, regis- 
tration, payment of poll tax, or other act requisite 
to voting” in any election at which votes are cast 
for candidates for those designated federal offices. 
These provisions, like those of the 1957 Act, are of 
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IV. 


This case squarely presents the question 
whether the intrusion of a city policeman for 
which that policeman can show no such au- 
thority at state law as could be successfully in- 
terposed in defense to a state-law action against 
him, is nonetheless to be regarded as “under col- 
or” of state authority within the meaning of 
RS. § 1979. Respondents, in breaking into the 
Monroe apartment, violated the laws of the 
State of Illinois.** Illinois law appears to offer 
a civil remedy for unlawful searches;** petition- 
ers do not claim that none is available. Rather 
they assert that they have been deprived of 
due process of law and of equal protection of 
the laws under color of state law, although from 
all that appears the courts of Illinois are avail- 
able to give them the fullest redress which the 
common law affords for the violence done them, 
nor does any “statute, ordinance, regulation, cus- 
tom, or usage” of the State of Illinois bar that 


redress. Did the enactment by Congress of § 


very limited scope, reaching only certain conduct 
affecting federal elections. Section 601 of the 1960 
Act provides that in any proceeding instituted by 
the Attorney General for preventive relief against 
the deprivation, on account race or color, of 
certain voting rights, see R.S. § 2004, as amend- 
ed by the Act on September 9, 1957, 71 Stat. 634, 
637, 42 U.S.C. § 1971, 42 U.S.C.A. § 1971, the 
court shall, on proper request, make a finding 
whether such deprivation. was or is pursuant to a 
pattern or practice. If the court finds such a 
pattern or practice, any person of that race or 
color resident within the affected area is entitled, 
during a specified period, to an order declaring 
him qualified to vote, “upon proof that at any 
election or elections (1) he is qualified under 
State law to vote, and (2) he has since such 
finding by the court been (a) deprived of or 
denied under color of law the opportunity to 
register to vote or otherwise to qualify to vote, 
or (b) found not qualified to vote by any person 
acting under color of law.” Whatever meanin 
“under color of law” may have as so cy 
Congress’ use of the phase in this narrowly limit 
context—applying to a situation in which voting 
rights have been infringed on grounds of race or 
color pursuant to a pattern or practice—cannot 
reasonably be taken as indicative of congressional 
attitude toward one or another possible construc- 
tion of “under color’ in the sweeping context of 
R.S. § 1979. 

All this is said quite apart from the considera- 
tion of how little weight may properly be given 
to inferences drawn from the silence of minority 
reports of congressional committees, especially com- 
mittees sitting almost a century after the enact- 
ment of the legislation in question. 

88. People v. Grod, 385 Ill. 584, 58 N.E.2d 591; 
People v. Dalpe, 371 Ill. 607, 21 N.E.2d 756; 
People v. Brocamp, 307 Ill. 448, 188 N.E. 728. 
See Ill.Rev.Stat., c. 38, §§ 691-699 (1959); Ill. 
Const., Art. II, § 6. 

34. See Bucher v. Krause, 7 Cir., 200 F.2d 576. 
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1 of the Ku Klux Act of 1871 encompass such 
a situation? 

That section, it has been noted, was patterned 
on the similar criminal provision of § 2, Act of 
April 9, 1866. The earlier Act had as its primary 
object the effective nullification of the Black 
Codes, those statutes of the Southern legisla- 
tures which had so burdened and disqualified 
the Negro as to make his emancipation appear 
illusory.** The Act had been vetoed by Presi- 
dent Johnson, whose veto message describes 
contemporary understanding of its second sec- 
tion; the section, he wrote, 


“seems to be designed to apply to some 
existing or future law of a State or Terri- 
tory which may conflict with the provisions 
of the bill * * *. It provides for counteract- 
ing such forbidden legislation by imposing 
fine and imprisonment upon the legislators 
who may pass such conflicting laws, or 
upon the officers or agents who shall put, 
or attempt to put, them into execution. It 
means an Official offense, not a common 
crime committed against law upon the per- 
sons or property of the black race. Such an 
act may deprive the black man of his prop- 
erty, but not of the right to hold property. 
It means a deprivation of the right itself, 
either by the State judiciary or the State 
Legislature.” *° 


And Senator Trumbull, then Chairman of the 
Senate Judiciary Committee,** in his remarks 





‘ Cong.Globe, 39th Cong., lst Sess. 474, 602, 

ye 7 - 1118; 1123 - 1124, 1151, 1159-1160, 

1758-1759. See 1 Fleming, Documentary History 

of Reconstruction (Reprint 1950) 273-311; 2 Com- 

mager, Documents of American History (6th ed. 

1958) 2-7, for typical Black Code provisions. A 

more dispassionate appraisal of the Codes than was 

possible during the turbulence of Reconstruction 

is found in Randall, The Civil War and Recon- 
struction (1937) 724-730. ‘ 

36. Cong.Globe, 39th Cong., Ist Sess. 1680. See also 
id., at 1266. Light is thrown upon this distinction 
between the deprivation of a right and its viola- 
tion—deprivation being competent to the law-mak- 
ing and law-enforcing organs of a State—by com- 

arison of the language of § 1979, establishing 
iability for the “deprivation of any rights, privil- 
eges, or immunities secured by the Constitution 
e @ ©” 17 Stat. 18, with the provisions of the 
criminal conspiracy section of the 1870 Act, penal- 
izing conspiracies to intimidate any person in order 
to “hinder his free exercise and enjoyment of any 
right or privilege granted or secured to him_by 
the Constitution.” 16 Stat. 140, 141. Cf. Civil 
Rights Cases, 109 U.S. 3, 17-18, 3 S.Ct. 18, 25- 
26, 27 L.Ed. 835. : 

87. Senator Trumbull had introduced the bill. Cong. 
Globe, 39th Cong., Ist Sess. 129. 
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urging its passage over the veto, expressed the 
intendment of the second section as those who 
voted for it read it: 


“If an offense is committed against a 
colored person simply because he is colored, 
in a State where the law affords him the 
same protection as if he were white, this act 
neither has nor was intended to have any- 
thing to do with his case, because he has 
adequate remedies in the State courts; but 
if he is discriminated against under color 
of State laws because he is colored, then it 
becomes necessary to interfere for his pro- 
tection.”** 


Section 2 of the 1866 Act was re-enacted in 
substance in 1870 as part of “An Act to enforce 
the Right of Citizens * * * to vote in the several 
States * * °,” 16 Stat. 140, 144. The following 
colloquy on that occasion is particularly reveal- 
ing: 


“Mr. SHERMAN. My colleague cannot deny 
that we can by appropriate legislation pre- 
vent any private person from shielding him- 
sel under a State regulation, and thus deny- 
ing to a person the right to vote * * *, 

“Mr. Casserty. I should like to ask the 
Senator from Ohio how a State can be said 
to abridge the right of a colored man to 
vote when some irresponsible person in the 
streets is the actor in that wrong? 

“Mr. SHERMAN. If the offender, who may 
be a loafer, the meanest man in the streets, 
covers himself under the protection or color 
of a law or regulation or constitution of a 
State, he may be punished for doing it. 

“Mr. Casserty. Suppose the State law 
authorizes the colored man to vote; what 
then? 

“Mr. SHERMAN. That is not the case 
with which we are dealing. * * * This bill 
only proposes to deal with offenses com- 
mitted by officers or persons under color 
of existing State law, under color of exist- 
ing State constitutions. No man could be 
convicted under this bill reported by the 
Judiciary Committee unless the denial of 
the right to vote was done under color or 
pretense of State regulation. The whole bill 
shows that. * * * [T]he first and second 
sections of the bill * * simply punish offi- 
cers as well as persons for discrimination 


38. Cong.Globe, 39th Cong., Ist Sess. 1758. 
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under color of State laws or constitutions; 
and it so provides all the way through.”®° 


The original text of the present § 1979 con- 
tained words, left out in the Revised Statutes, 
which clarified the objective to which the pro- 
vision was addressed: 


“That any person who, under color of 
any law, statute, ordinance, regulation, cus- 
tom, or usage cf any State, shall subject, or 
cause to be subjected, any person within 
the jurisdiction of the United States to the 
deprivation of any rights, privileges, or 
immunities secured by the Constitution of 
the United States, shall, any such law, stat- 
ute, ordinance, regulation, custom, or usage 
of the State to the contrary notwithstand- 
ing, be liable to the party injured * *”*° 


Representative Shellabarger, reporting the 
section, explained it to the House as “in its 
terms carefully confined to giving a civil action 
for such wrongs against citizenship as are done 
under color of State laws which abridge these 
rights.” #4 Senator Edmunds, steering the meas- 
ure through the Senate, found constitutional 
sanction for it in the Fourteenth Amendment, 
explaining that state action may consist in execu- 
tive nonfeasance as well as malfeasance, so that 
any offenses against a citizen in a State are 
susceptible of federal protection “unless the 
criminal who shall commit those offenses is 
punished and the person who suffers receives 
that redress which the principles and spirit of 


89. Cong.Globe, A4lst Cong., 2d Sess. 3663. Mr. Sher- 


man’s remarks were addressed not specifically to 
the section which paralleled the 1866 “under color” 
language, but to the whole of the pending Senate 
amendment, a substitute for the House bill. Com- 
are id., at 3561 with id., at 3503. It was from 
the Senate amendment, containing an “under color” 
provision modeled on § 2 of the Act of 1866, that 
the 1870 Act, as finally enacted, immediately de- 
rived. 
40. 17 Stat. 18. (Emphasis added.) 


41. Cong.Globe, 42d Cong., 1st Sess., App. 68. Mr. 
Shellabarger was the Chairman of the House Select 
Committee which drafted the Ku Klux Act. In re- 
porting it out of committee, he described its first 
section, now § 1979, as modeled on the second sec- 
tion of the First Civil Rights Act of 1866. Ibid. 
In debate on the 1866 Act Shellabarger had said 
that the earlier provision was meant “not to usurp 
the powers of the States to punish offenses generally 
against the rights of citizens in the several States, 
but its whole force is expended in defeating 
an attempt, under State laws, to deprive races 
and the members thereof as such of the rights 
enumerated in this act.” Cong.Globe, 39th Cong., 
Ist Sess. 1294. 


UNITED STATES SUPREME COURT 4I 


the laws entitle him to have.” 4? And James A. 
Garfield supported the bill in the House as “so 
guarded as to preserve intact the autonomy of 
the States, the machinery of the State govern- 
ments, and the municipal organizations estab- 
lished under State laws.” * 

Indeed, the Ku Klux Act as a whole encoun- 
tered in the course of its passage strenuous con- 
stitutional objections which focused precisely 
upon an assertedly unauthorized extension of 
federal judicial power into areas of exclusive 
state competence.** A special target was § 2 of 
the bill as reported to the House, providing 
criminal penalties: 


“if two or more persons shall, within the 
limits of any State, band, conspire, or com- 
bine together to do any act in violation of 
the rights, privileges, or immunities of any 
person, to which he is entitled under the 
Constitution and laws of the United States, 
which, committed within a place under the 
sole and exclusive jurisdiction of the United 
States, would, under any law of the United 
States then in force, constitute the crime 
of either murder, manslaughter, mayhem, 


42. cen Oe 42d Cong., Ist Sess. 697. 


43. Id., at 808. 

44, The claim was several times repeated in debate 
that the bill operated to absorb “the entire juris- 
diction of the States over their local and domestic 
affairs,” id., at 366, or that it would bring “private 
grievances to the Federal courts.” Id., 395. With 
very few exceptions (Ibid., Id., at 361, 429, App. 
91) these criticisms were not directed to the Act’s 
first sections, now § 1979. See, also, Id., at 416, 510, 
660, App. 160, 179, 241-243, 258. One opposition 
speaker did object specifically to § 1 as providing 
a federal forum for the deprivation of a suitor’s 
right although “The offenses committed against him 
may be the common violations of the municipal law 
of his State. Id., at App. 50. And one supporter 
of the measure, who argued that the Fourteenth 
Amendment gave Congress power to enact a 
general criminal law, if necessary, for the pro- 
tection of citizens under the Privileges and Im- 
munities, Due Process, and Equal Protection 
Clauses, said of § 2 of the Act of 1866, the model 
for § 1 of the 1871 Act, that it punished acts 
which would otherwise be “mere misdemeanors” at 
state law. Id., at 504. But these two remarks are 
the only assertions, throughout hundreds of pages 
of debate, that § 1 might reach conduct which state 
law proscribed. Proponents of the bill, addressing 
themselves to the charge of federal ae 
insisted that they could support the measure only 

because they understood that it did not presume- 
to enter upon that realm of protection of rights: 
traditionally reserved to the States. Id., at 800. See: 
notes 47-50, infra. And see the statement of Sen-- 
ator Edmunds, id., at 697—698: “[The bill] does: 
not undertake to interpose itself out of the regular: 
order of the administration of law. It does not at- 
tempt to deprive any State of the honor which is: 
due to the punishment of crime.” 
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robbery, assault and battery, perjury, sub- 
ornation of perjury, criminal obstruction of 
legal, process [sic] or resistance of officers 
in discharge of official duty, arson, or lar- 
ceny. @ 8 0745 


In vain the proponents of this section argued 
its propriety, seeking to support it by argument 
ex necessitate from the complete failure of state 
judicial and executive organs to control the de- 
predations of the Klan.“ Even in the Recon- 
struction Congress, the majority party split. 


M 
as 


any balked at legislation which they regarded 
establishing a general federal jurisdiction for 


the protection of person and property in the 
States.*7 Only after a complete rewriting of the 


45. Id., at $317. Any act to effect the object of the 


46. 


47. 


aig > gl rendered all the conspirators guilty of 
a felony. 

The impetus for the enactment of the Ku Klux Act 
was President Grant’s message to Congress assertin 
that a condition then peso in some States which 
rend ife and property insecure and which 
was beyond the power of state authorities to con- 
trol. See id., at App. 226. Throughout the debates 
on the bill the note was repeated: there was a 
need for federal action to supplant state adminis- 
tration which was failing to provide effective pro- 
tection for private rights. Id., at 345, 368, 374, 
428, 444, 457—459, 460, 476, 505-506, 653, App. 
78, 167. 185, 248—249, 252. Constitutional au- 
thority for such federal action was sought in the 
logic that “States” were ordered by the Fourteenth 
Amendment not to “deny” equal protection of the 
laws; that a “State” in effect denied such protec- 
tion not only when its legislation was on its face 
unequal, but whenever its judicial or executive 
authorities by a consistent course of practice, “per- 
manently and as a rule” refused to enforce its laws 
for the protection of some class of persons. Id., at 
834. See id., at 416, 482, 505—506, 606—608, 697, 
App. 251-252, 315. But what was deemed the 
prerequisite to validity of congressional action in 
implementation of the Amendment under this the- 
ory was no less than a State’s permitting “the rights 
of citizens to systematically trampled upon 
without color of law,” id., at 875; “A systematic 
failure to make arrests, to put on trial, to convict, 
or to punish offenders.” Id., at 459. The Na- 
tional Government was thought powerless to inter- 
vene to regulate “A mere assault and battery, or 
arson, or murder. * * * The law is believed to 
be sufficient to cover such cases, and the officers 
of justice amply able to arrest and punish the 
offenders.” Id., at 457. See also Mr. Perry’s asser- 
tion, id., at App. 79, that the wrongs which Con- 
gress may remedy “are not injuries inflicted by 
mere individuals or upon ordinary rights of in- 
dividuals,” but injuries inflicted “under color of 
State authority or by conspiracies and unlawful 
combinations with at least the tacit acquiescence 
of the State authorities.” Wrongs susceptible of 
adequate redress before the state courts evidently 
did not concern Congress, and Congress in 1871 
did not attempt to reach those wrongs. 

General Garfield, id., at App. 154: “In so far as 
this section punishes persons who under color of 
any State law shall deny or refuse to others the 
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section to meet these constitutional objections 
could the bill be passed.** Yet almost none of 
those who had decried § 2 as undertaking imper- 
missibly to make the national courts tribunals 
of concurrent jurisdiction for the punishment 


of 


state-law offenses expressed similar ob- 


jections to § 1, later § 1979. One of the most 
vehement of those who could find no con- 


49. 


— protection of the laws, I give it my cheer- 
ful support; but when we provide by congressional 
enactment to ish a mere violation a State 
law, we pass the line of constitutional authority.” 
(This objection is taken specifically to § 3 of the 
Act, authorizing federal executive intervention un- 
der. certain circumstances.) See also, e, g., id., at 
App. 118—116: Mr. Farnsworth, who had no ob- 
jection to § 1, now § 1979, vigorously opposed § 2 
as extending to encompass individual action. Farns- 
worth regarded the Fourteenth Amendment as di- 
rected exclusively to the discriminations of state 
legislation, and his approval of § 1 indicates his 
understanding that it referred to conduct author- 
ized by such legislation. Garfield seems to have 
agreed that § 1 did not reach even systematic mal- 
administration of state law fair on its face. See 


id., at App. 153. 

Mr. Shellabarger proposed the amendment to § 
2, id., at 477, to meet the constitutional objections 
which the original form of that section had evoked. 
See id., at 478, App. 187—190, 313. Numerous 
mem the majority party there-upon withdrew 
their opposition to the bill. See id., at 514, App. 
187—190, 231, 318—315. The form of the second 
section as it was finally enacted is, in relevant a 
substantially that of R.S. § 1980, 24 U.S.C. § 
1985, 42 U.S.C.A. § 1985: “If two or more per- 
sons in any State * * *conspire * * * for the 
purpose of depriving, either directly or indirectly, 
any person or class of persons of the equal pro- 
tection of the laws, or of equal privileges and 
immunities under the laws; or for the purpose of 
preventing or hindering the constituted authorities 
of any State * * * from giving or securing to all 
persons within such State * * * the equal protec- 
tion of the laws; [and] if one or more persons en- 
aged therein do, or cause to be done, any act in fur- 
therance of the object of such conspiracy, whereby 
another is injured in his person or property, or 
deprived of having and exercising any right or 
privilege of a citizen of the United States, the 
party so injured or deprived may have an action 
or the recovery of damages, occasioned by such 
injury or deprivation, against any one or more 
F the conspirators.” See 17 Stat. 18. Mr. Shel- 
labarger emphasized that the purpose of the change 
was to make the gist of the offense a deprivation 
of equality of rights, not a deprivation of rights 
alone. Cong. Globe, 42d Cong., 1st Sess. 478. 
Representative Poland had argued the unconstitu- 
tionality of the original § 2 on the ground that it 
sought to extend federal protection to private per- 
son and property, whereas the Fourteenth Amend- 
ment guaranteed only equal protection, leaving 
the States free to protect or not to protect what- 
ever interests they chose so long as the protection 
afforded was non-discriminatory. The amendment 
of § 2 met this objection, and Mr. Poland sup- 
ported the bill, finding no cause for concern in 


the language of § 1. Id., at 514. For other con- 


perres who opposed the initial form of § 2 
ut found no constitutional impediment to enact- 
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stitutional sanction for federal judicial control 
of conduct already proscribed by state law, and 
who therefore opposed original § 2 as reaching 
beyond the limits of congressional competence, 
expressly supported § 1 as affording “further 
redress for violations under State authority of 
constitutional rights.” 5° 

The general understanding of the legisla- 
tors unquestionably was that, as amended, the 
Ku Klux Act did “not undertake to furnish red- 
ress for wrongs done by one person upon an- 
other in any of the States * * ® in violation of 
their laws, unless he also violated some law of 
the United States, nor to punish one person 
for an ordinary assault and battery. * * * "51 
Even those who—opposing the constitutional ob- 
jectors—found sufficient congressional power in 
the Enforcement Clause of the Fourteenth 
Amendment to give this kind of redress, deem- 
ed inexpedient the exercise of any such power: 
“Convenience and courtesy to the States suggest 
a sparing use, and never so far as to supplant 
the State authorities except in cases of extreme 
necessity, and when the State governments 
criminally refuse or neglect those duties which 
are imposed upon them.” *? Extreme Radicals, 
those who believed that the remedy for the op- 
pressed Unionists in the South was a general 
expension of federal judicial jurisdiction so that 
“loyal men could have the privilege of having 
their causes, civil and criminal, tried in the 
Federal courts,” were disappointed with the 
Act as passed.*% 


ment of § 1, see id., at 578—579 (Trumbull), App. 
86 (Storm), 150-154 (Garfield), 187-190 (Wil- 
lard). Farnsworth objected to even the amended 
form of § 2, but voiced no adverse criticism of 
§ 1. Id., at 518. Slater, also opposing § 2, argued 
that if Congress could assert general criminal jur- 
disdiction in the States (as he contended that 
section did), it could also assert general civil juris- 
diction in protection of person and property. Ap- 
parently he did not regard § 1 as threatening such 
an assertion. Id., at App. 304. 

There was in fact i to little opposition to 

§ 1. See id., at 568. Many vociferous opponents 
of the Act did not assail that section. E. g., id., at 
419, App. 112, 184—189, 300-803. What objec- 
tions there were did not suggest that the section 
usurped state power by assuming a concurrent au- 
thority to hodeas state-law violations, but, quite 
the opposite, attacked the section for penalizing 
state judges, legislators and administrative officials 
acting in full obedience to state law, “under a 
solemn, official oath, though as pure in duty as a 
saint.” Id., at 365. 

50. Id., at App. 315. See id., at App. 3138-315. 

51. Id., at 579. 

52. Id., at 368 (Sheldon). See also id., at 501 (Fre- 


linghuysen ). 
58. Id., at App. 277 (Porter). 
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Finally, it is significant that the opponents of 
the Act, exhausting ingenuity to discover con- 
stitutional objections to every provision of it, 
also construed § 1 as addressed only to conduct 
authorized by state law, and therefore within 
the admitted permissible reach of Fourteenth 
Amendment federal power. “The first section 
of this bill prohibits any invidious legislation by 
States against the rights or privileges of citizens 
of the United States,” one such opponent para- 
phrased the provision.** And Senator Thurman, 
who insisted vociferously on the absence of fed- 
eral power to penalize a conspiracy of individ- 
uals to violate state law (“that is a case of mere 
individual violence, having no color whatsoever 
of authority of law, either Federal or State; and 
to say that you can punish men for that mere 
conspiracy, which is their individual act, and 
which is a crime against the State laws them- 
selves, punishable by the State laws, is simply to 
wipe out all the State jurisdiction over crimes 
and transfer it bodily to the Congress”),®> ad- 
mitted without question the constitutionality of 
§ 1 5* (“It refers to a deprivation under color of 
law, either statute law or ‘custom or usage’ 
which has become common law”).57 

The Court now says, however, that “It was 
not the unavailability of state remedies but the 
failure of certain States to enforce the laws with 
an equal hand that furnished the powerful mo- 
mentum behind this ‘force bill.” Of course, if 
the notion of “unavailability” of remedy is lim- 
ited to mean an absence of statutory, paper 
right, this is in large part true.®* Insofar as the 
Court undertakes to demonstrate—as the bulk of 
its opinion seems to do—that § 1979 was meant 
to reach some instances of action not specifically 
authorized by the avowed, apparent, written 
law inscribed in the statute books of the States, 


54. Id., at App. 268 (Sloss). 


55. Id., at App. 218. 

56. Id., at App. 216. 

57. Id., at App. 217. One significant objection made 
to § 1 reveals its opponents’ comprehension of 
its scope. It was objected that the section was un- 
necessary inasmuch as under Amendment Fourteen 
and the Supremacy Clause there was no longer 
any danger of “violation of the rights of citizens 
under color of the laws of the States.” Id., at 
App. 231 (Blair). The appellate jurisdiction of the: 
Supreme Court of the United States under § 25. 
of the Judiciary Act of 1789, providing for review 
on writ of error of state court judgments a 
state authority against federal constitutional chal-- 
lenge or striking down asserted federal authority,. 
was regarded as offering sufficient protection 
against the deprivations of rights covered by 
§ 1. Id., at App. 86 (Storm). 

58. See note 46, supra. 
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the argument knocks at an open door. No one 
would, or could, deny this, for by its express 
terms the statute comprehends deprivations of 
federal rights under color of any “statute, or- 
dinance, regulation, custom, or usage” of a 
State. (Emphasis added.) The question is, 
what class of cases other than those involving 
state statute law were meant to be reached. 
And, with respect to this question, the Court's 
conclusion is undermined by the very portions 
of the legislative debates which it cites. For 
surely the misconduct of individual municipal 
police officers, subject to the effective oversight 
of appropriate state administrative and judicial 
authorities, presents a situation which differs 
toto coelo from one in which “Immunity is given 
to crime, and the records of the public tribunals 
are searched in vain for any evidence of effec- 
tive redress,” °° or in which murder rages while 
a State makes “no successful effort to bring the 
guilty to punishment or afford protection or red- 
ress,” © or in which the “State courts * * * [are] 
unable to enforce the criminal laws * * * or to 
suppress the disorders existing,” * or in which, 
in a State’s “judicial tribunals one class is unable 
to secure that enforcement of their rights and 
punishment for their infraction which is accord- 
ed to another,” ® or “of * * * hundreds of out- 
rages * * * not one [is] punished,”® or “the 
courts of the * * * States fail and refuse to do 
their duty in the punishment of offenders 
against the law,” * or in which a “class of offi- 
cers charged under the laws with their adminis- 
tration permanently and as a rule refuse to ex- 
tend [their] protection.” ® These statements in- 
dicate that Congress—made keenly aware by the 
post-bellum conditions in the South that States 
through their authorities could sanction offenses 
against the individual by settled practice which 
established state law as truly as written codes— 
designed § 1979 to reach, as well, official con- 
duct which, because engaged in “permanently 
and as a rule,” or “systematically,” ** came 
through acceptance by law-administering offi- 
cers to constitute “custom, or usage” having the 
cast of law. See Nashville, C & St. L. Ry. v. 
Browning, 310 U.S. 362, 369, 60 S.Ct. 968, 972, 
84 L.Ed. 1254. They do not indicate an attempt 


59. Cong. Globe, 42d Cong., Ist Sess. 374. 
Id., at 428. 

61. Id., at 653. 

Id., at App. 315. 

Id., at 505. 

Id., at App. 179. 

Id., at 334. 

See note 46, supra. 
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to reach, nor does the statute by its terms in- 
clude, instances of acts in defiance of state law 
and which no settled state practice, no system- 
atic pattern of official action or inaction, no 
“custom, or usage, of any State,” insulates from 
effective and adequate reparation by the State's 
authorities. 

Rather, all the evidence converges to the con- 
clusion that Congress by § 1979 created a civil 
liability enforceable in the federal courts only in 
instances of injury for which redress was barred 
in the state courts because some “statute, or- 
dinance, regulation, custom, or usage” sanction- 
ed the grievance complained of. This purpose, 
manifested even by the so-called “Radical” Re- 
construction Congress in 1871, accords with the 
presuppositions of our federal system. The juris- 
diction which Article III of the Constitution 
conferred on the national judiciary reflected the 
assumption that the state courts, not the federal 
courts, would remain the primary guardians of 
that fundamental security of person and proper- 
ty which the long evolution of the common law 
had secured to one individual as against other 
individuals. The Fourteenth Amendment did 
not alter this basic aspect of our Federalism.* 

Its commands were addressed to the States. 
Only when the States, through their respon- 
sible organs for the formulation and adminis- 
tration of local policy, sought to deny or impede 
access by the individual to the central govern- 
ment in connection with those enumerated func- 
tions assigned to it, or to deprive the individual 
of a certain minimal fairness in the exercise of 
the coercive forces of the State, or without rea- 
sonable justification to treat him differently than 
other persons subject to their jurisdiction, was 
an overriding federal sanction imposed. As be- 
tween individuals, no corpus of substantive 
rights was guaranteed by the Fourteenth Amend- 
ment, but only “due process of law” in the as- 
certainment and enforcement of rights and 
equality in the enjoyment of rights and safe- 
guards that the States afford. This was the base 
of the distinction between federal citizenship 
and state citizenship drawn by the Slaughter- 
House Cases, 16 Wall. 36, 21 L.Ed. 394. This 
conception begot the “State action” principle on 
which, from the time of the Civil Rights Cases, 
109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 835, this Court 
has relied in its application of Fourteenth 


67. “The Fourteenth Amendment, itself ahistorical 
pr uct, did not destroy history for the States 
* *” Jackman v. Rosenbaum Co., 260 U.S. 22, 

81, 48 S.Ct. 9, 67 L.Ed. 107. 
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Amendment guarantees. As between individ- 
uals, that body of mutual rights and duties 
which constitute the civil personality of a man 
remains essentially the creature of the legal in- 
stitutions of the States. 


But, of course, in the present case petitioners 
argue that the wrongs done them were commit- 
ted not by individuals but by the police as state 
officials. There are two senses in which this 
might be true. It might be true if petitioners al- 
leged that the redress which state courts offer 
them against the respondents is different than 
that which those courts would offer against 
other individuals, guilty of the same conduct, 
who were not the police. This is not alleged. It 
might also be true merely because the respond- 
ents are the police—because they are clothed 
with an appearance of official authority which 
is in itself a factor of significance in dealings be- 
tween individuals. Certainly the night-time in- 
trusion of the man with a star and a police re- 
volver is a different phenomenon than the night- 
time intrusion of a burglar. The aura of power 
which a show of authority carries with it has 
been created by state government. For this rea- 
son the national legislature, exercising its power 
to implement the Fourteenth Amendment, might 
well attribute responsibility for the intrusion to 
the State and legislate to protect against such 
intrusion. The pretense of authority alone might 
seem to Congress sufficient basis for creating an 
exception to the ordinary rule that it is to the 
state tribunals that individuals within a State 
must look for redress against other individuals 
within that State. The same pretense of author- 
ity might suffice to sustain congressional legisla- 
tion creating the exception. See Ex parte Vir- 
ginia, 100 U.S. 339, 25 L.Ed. 676. But until 
Congress has declared its purpose to shift the 
ordinary distribution of judicial power for the 
determination of causes between co-citizens of 
a State, this Court should not make the shift. 
Congress has not in § 1979 manifested that in- 
tention. 


The unwisdom of extending federal criminal 
jurisdiction into areas of conduct conventionally 
punished by state penal law is perhaps more ob- 
vious than that of extending federal civil juris- 
diction into the traditional realm of state tort 
law. But the latter, too, presents its problems 
of policy appropriately left to Congress. Sup- 
pose that a state legislature or the highest court 
of a State should determine that within its ter- 
ritorial limits no damages should be recovered 
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in tort for pain and suffering, or for mental an- 
guish, or that no punitive damages should be re- 
coverable. Since the federal courts went out of 
the business of making “general law,” Erie R. 
Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 
82 L.Ed. 1188, such decisions of local policy 
have admittedly been the exclusive province of 
state lawmakers. Should the civil liability for 
police conduct which can claim no authority 
under local law, which is actionable as common- 
law assault or trespass in the local courts, com- 
port different rules? Should an unlawful intru- 
sion by a policeman in Chicago entail different 
consequences than an unlawful intrusion by a 
hoodlum? These are matters of policy in its 
strictly legislative sense, not for determination 
by this Court. And if it be, as it is, a matter for 
Congressional choice, the legislative evidence 
is overwhelming that § 1979 is not expressive of 
that choice. Indeed, its precise limitation to 
acts “under color” of state statute, ordinance or 
other authority appears on its face designed to 
leave all questions of the nature and extent of 
liability of individuals to the laws of the several 
States except when a State seeks to shield those 
individuals under the special barrier of state au- 
thority. To extend Civil Rights Act liability 
beyond that point is to interfere in areas of state 
policymaking where Congress has not determin- 
ed to interfere. 

Nor will such interference be negligible. One 
argument urged in Screws in favor of the result 
which that case reached was the announced pol- 
icy of self-restraint of the Department of Justice 
in the prosecution of cases under 18 U.S.C. § 
242, 18 U.S.C.A. § 242. See 325 U.S. at pages 
159-160, 65 S.Ct. at pages 1062—1063. Exper- 
ience indicates that private litigants cannot be 
expected to show the same consideration for the 
autonomy of local administration which the De- 
partment purportedly shows.® 


68. In the last twenty years the lower federal courts 
have encountered a volume of litigation seeking 
Civil Rights Act redress for a variety of wrongs 
ranging from arbitrary refusal by housing depart- 
ment officials to issue architect’s certificates, Burt 
v. City of New York, 2 Cir., 156 F.2d 791, to 
allegedly malicious charges made by a state grand 
jury. Lyons v. Baker, 5 Cir., 180 F.2d 893. Plain- 
tiffs have sought redress against the signers of a 
mandamus petition, parties to a state mandamus 
proceeding to compel city commissioners to hold 
a local referendum, Lyons v. Dehon, 5 Cir., 188 
F.2d 534, against state officials administering a 
local WPA project for refusing to employ the 
eos J and instituting insanity p ings against 

im, Love v. Chandler, 8 Cir., 124 F.2d 785, 
against adversaries and judge in a state civil judi- 
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Relevant also are the effects upon the institu- 
tion of federal constitutional adjudication of sus- 
taining under § 1979 damage actions for relief 
against conduct allegedly violative of federal con- 
stitutional rights, but plainly violative of state 
law. Permitting such actions necessitates the 
immediate decision of federal constitutional is- 
sues despite the admitted availability of state- 
law remedies which would avoid those issues.” 
This would make inroads, throughout a large 
area, upon the principle of federal judicial self- 
limitation which has become a significant in- 
strument in the efficient functioning of the na- 
tional judiciary. See Railroad Commission of 
Texas v. Pullman Co., 312 U.S. 496, 61 S.Ct. 
643, 85 L.Ed. 971, and cases following. Self-lim- 
itation is not a matter of technical nicety, nor 
judicial timidity. It reflects the recognition that 
to no small degree the effectiveness of the legal 
order depends upon the infrequency with which 
it solves its problems by resorting to determina- 
tions of ultimate power. Especially is this true 
where the circumstances under which those 
ultimate determinations must be made are not 
conducive to the most mature deliberation and 
decision. If § 1979 is made a vehicle of constitu- 
tional litigation in cases where state officers have 
acted lawlessly at state law, difficult questions 
of the federal constitutionality of certain official 
practices—lawful perhaps in some States, unlaw- 
ful in others—may be litigated between private 
parties without the participation of respon- 
sible state authorities which is obviously desir- 
able to protect legitimate state interests, but also 
to better guide adjudication by competent rec- 
ord-making and argument. 

Of course, these last considerations would be 
irrelevant to our duty if Congress had de- 
monstrably meant to reach by § 1979 activities 


cial proceeding where egregious error resulting in 
holding against plaintiffs was alleged, Bottone v. 
Lindsley, 10 Cir., 170 F.2d 705; Campo v. Nie- 
meyer, 7 Cir., 182 F.2d 115; cf. Moffett v. Com- 
merce Trust Co., 8 Cir., 187 F.2d 242. Most courts 
have refused to convert what would otherwise be 
ordinary state-law claims for false imprisonment or 
malicious prosecution or assault and battery into 
civil rights cases on the basis of conclusory allega- 
tions of constitutional violation. Lyons v. Welt- 
mer, 4 Cir., 174 F.2d 473; McGuire v. Todd. 5 
Cir., 198 F.2d 60; Curry v. Ragan, 5 Cir., 257 F.2d 
449; Deloach v. Rogers, 5 Cir., 268 F.2d 928; 
Agnew v. City of Compton, 9 Cir., 239 F.2d 226. 

69. See, e. g., Valle v. Stengel, 3 Cir, 176 F.2d 
697, a case which decides a number of novel and 
difficult questions of federal constitutional law. The 
alleged conduct of defendant sheriff which was 
held actionable under § 1979 was in violation of 
state law. 
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like those of respondents in this case. But where 
it appears that Congress plainly did not have 
that understanding, respect for principles which 
this Court has long regarded as critical to the 
most effective functioning of our federalism 
should avoid extension of a statute beyond its 
manifest area of operation into applications 
which invite conflict with the administration of 
local policies. Such an extension makes the ex- 
treme limits of federal constitutional power a 
law to regulate the quotidian business of every 
traffic policeman, every registrar of elections, 
every city inspector or investigator, every clerk 
in every municipal licensing bureau in this coun- 
try. The text of the statute, reinforced by its 
history, precludes such a reading. 


In concluding that police intrusion in viola- 
tion of state law is not a wrong remediable un- 
der R.S. § 1979, the pressures which urge an 
opposite result are duly felt. The difficulties 
which confront private citizens who seek to 
vindicate in traditional common-law actions 
their state-created rights against lawless inva- 
sion of their privacy by local policemen are 
obvious,” and obvious is the need for more 
effective modes of redress. The answer to these 
urgings must be regard for our federal system 
which presupposes a wide range of regional au- 
tonomy in the kinds of protection local residents 
receive. If various common-law concepts make 
it possible for a policeman—but no more pos- 
sible for a policeman than for any individual 
hoodlum intruder—to escape without liability 
when he has vandalized a home, that is an evil. 
But, surely, its remedy devolves, in the first 
instance, on the States. Of course, if the States 
afford less protection against the police, as 
police, than against the hoodlum—if under au- 
thority of state “statute, ordinance, regulation, 
custom, or usage” the police are specially shield- 
ed — § 1979 provides a remedy which dismissal 
of petitioners’ complaint in the present case does 
not impair. Otherwise, the protection of the 
people from local delinquencies and shortcom- 
ings depends, as in general it must, upon the ac- 
tive consciences of state executives, legislators 


70. See Foote, Tort Remedies for Police Violations 
of Individual Rights, 39 Minn. L.Rev. 493 (1955); 
Barrett, Exclusion of Evidence Obtained by Illegal 
Searches — A Comment on People vs. Cahan, 43 
Cal.L.Rev. 565 (1955); cf. Edwards, Criminal Lia- 
bility for Unreasonable Searches and Seizures, 41 
Va.L.Rev. 621 (1955). And see, e.g., State for 
po of Brooks v. Wynn, 213 Miss. 306, 56 So.2d 
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and judges.7! Federal intervention, which must 
at best be limited to securing those minimal 
guarantees afforded by the evolving concepts of 
due process and equal protection, may in the 
long run do the individual a disservice by de- 
flecting responsibility from the state lawmakers, 
who hold the power of providing a far more 
comprehensive scope of protection. Local so- 
ciety, also, may well be the loser, by relaxing 
its sense of responsibility and, indeed, perhaps 
resenting what may appear to it to be outside 
interference where local authority is ample and 
more appropriate to supply needed remedies. 

This is not to say that there may not exist 
today, as in 1871, needs which call for congres- 
sional legislation to protect the civil rights of 
individuals in the States. Strong contemporary 
assertions of these needs have been expressed. 
Report of the President’s Committee on Civil 
Rights, To Secure These Rights (1947); Chafee, 
Safeguarding Fundamental Human Rights: 
The Tasks of States and Nation, 27 Geo. Wash. 
L. Rev. 519 (1959). But both the insistence of 
the needs and the delicacy of the issues in- 
volved in finding appropriate means for their 
satisfaction demonstrate that their demand is 
for legislative, not judicial, response. We can- 
not expect to create an effective means of pro- 
tection for human liberties by torturing an 1871 
statute to meet the problems of 1960. 

Of an enactment like the Civil Rights Act, 
dealing with the safeguarding and promotion 
of individual freedom, it is especially relevant 
to be mindful that, since it is projected into the 
future, it is ambulatory in its scope, the statute 
properly absorbing the expanding reach of its 
purpose to the extent that the words with which 
that purpose is conveyed fairly bear such expan- 
sion. But this admissible expansion of mean- 
ing through the judicial process does not entirely 
unbind the courts and license their exercise 
of what is qualitatively a different thing, 
namely, the formulation of policy through leg- 
islation. In one of the last writings by that 


71. The common law seems still to retain sufficient flex- 
ibility to fashion adequate remedies for lawless in- 
trusions. Compare with the cases cited in Wolf v. 
People of State of Colorado, 338 U.S. 25, 30, 69 
S.Ct. 1859, 1862, 938 L.Ed. 1782, n. 1; Bull v. 
Armstrong, 1950, 254 Ala. 390, 48 So.2d 467; Sara- 
fini v. City and County of San Francisco, 1956, 
143 Cal.App.2d 570, 300 P.2d 44; Ware v. Dunn, 
1947, 80 Cal.App.2d 936, 183 P.2d 128; Walker 
v. Whittle, 1951, 88 Ga.App. 445, 64 S.E.2d 87; 
Johnson v. Atlantic Coast Line R. Co., 1927, 142 
S.C. 125, 140 S.E. 448; Deaderick v. Smith, 1960, 33 
Tenn.App. 151, 280 $.W. 2d 406. 
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tough-minded libertarian, who was also no 
friend of narrow construction, Professor Zechari- 
ah Chafee, Jr., he admonished against putting 
the Civil Rights Act to dubious new uses even 
though, as a matter of policy, they might be 
desirable in the changed climate nearly a hun- 
dred years after its enactment: “At all events, 
we jcan be sure of one thing. If federal pro- 
tection be desirable, we ought to get it by some- 
thing better than a criminal statute of antiquat- 
ed uncertainties and based on the out-moded 
Privileges and Immunities Clause of the Four- 
teenth Amendment. * * * It is very queer to 
try to protect human rights in the middle of 
the Twentieth Century by a left-over from the 
days of General Grant.” Id., at 529. It is not a 
work for courts to melt and recast this statute. 
“Under color” of law meant by authority of law 
in the nineteenth century. No judicial sym- 
pathy, however strong, for needs now felt can 
give the phrase—a phrase which occurs in a 
statute, not in a constitution—any different 
meaning in the twentieth. Compare Mr. Justice 
Holmes’ varying approaches to construction of 
the same word in a statute and in the Con- 
stitution, Towne v. Eisner, 245 U.S. 418, 38 
S.Ct. 158, 62 L.Ed. 372, and Eisner v. Macom- 
ber, 252 U.S. 189, 219, 40 S.Ct. 189, 197, 64 
L.Ed. 521 (dissenting). 

This meaning, no doubt, poses difficulties for 
the case-by-case application of § 1979. Mani- 
festly the applicability of the section in an ac- 
tion for damages cannot be made to turn upon 
the actual availability or unavailability of a 
state-law remedy for each individual plaintiff's 
situation. Prosecution to adverse judgment of a 
state-court damage claim cannot be made pre- 
requisite to § 1979 relief. In the first place, such 
a requirement would effectively nullify § 1979 
as a vehicle for recovering damages.”* In the 
second place, the conclusion that police activity 


72. This is so not only because of the practical — 
ment to Civil Rights Act relief which would be 
posed by a two-suit requirement, but because the 
efficient process of judicial administration might 
well require that a plaintiff present his federal con- 
stitutional contention to the state courts along with 
his state-law contentions, that he there assert the 
federal unconstitutionality of maintaining the de- 
fense of state authorization to a state-law tort ac- 
tion. Cf. Angel v. Bullington, 330 U.S. 188, 67 
S.Ct. 657, 91 L.Ed. 832. Of course, once that 
federal contention is properly presented to the 
state courts, plaintiff has open for review here an 
adverse state-court judgment; but if plaintiff were 
successful in this Court, the effect of our dispo- 
sition would be to return plaintiff to the state courts 
for a state-law measure of relief. 
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which violates state law is not “under color” of 
state law does not turn upon the existence of 
a state tort remedy. Rather, it recognizes the 
freedom of the States to fashion their own laws 
of torts in their own way under no threat of 
federal intervention save where state law makes 
determinative of a plaintiff's rights the particular 
circumstance that defendants are acting by state 
authority. Section 1979 was not designed to 
cure and level all the possible imperfections of 
local common-law doctrines, but to provide for 
the case of the defendant who can claim that 
some particular dispensation of state authority 
immunizes him from the ordinary processes of 
the law. 

It follows that federal courts in actions at 
law under § 1979 would have to determine 
whether defendants’ conduct is in violation of, 
or under color of, state law often with little 
guidance from earlier state decisions. Such a 
determination will sometimes be difficult, of 
course. But Federal District Courts sitting in 
diversity cases are often called upon to deter- 
mine as intricate and uncertain questions of lo- 
cal law as whether official authority would cloak 
a given practice of the police from liability in a 
state-court suit. Certain fixed points of refer- 
ence will be available. If a plaintiff can show 
that defendant is acting pursuant to the specific 
terms of a state statute or of a municipal or- 
dinance, § 1979 will apply. See Lane v. Wilson, 
307 U.S. 268, 59 S.Ct. 872, 83 L.Ed. 1281. If 
he can show that defendant’s conduct is within 
the range of executive discretion in the enforce- 
ment of a state statute, or municipal ordinance, 
§ 1979 will apply. See Hague v. C. I. O., 307 
U.S. 496, 59 S.Ct. 954, 83 L.Ed. 1423. Beyond 
these cases will lie the admittedly more difficult 
ones in which he seeks to show some “ “custom 
or usage’ which has become common law.” 7 


78. See note 57, supra. Cf. The Civil Rights Cases, 
109 U.S. 3, 16, 3 S.Ct. 18, 24, 27 L.Ed. 835. And 
see Nashville, C & St. L. Ry. v. Browning, 310 
U.S. 362, 369, 60 S.Ct. 968, 972, 84 L.Ed. 1254: 
“Here * * * all the organs of the state are con- 
forming to a practice, systematic, unbroken for 
more than forty years, and now questioned for 
the first time. It would be a narrow conception 
of jurisprudence to confine the notion of ‘laws’ 
to what is found written on the statute books, 
and to disregard the gloss which life has written 
upon it. Settled state practice cannot supplant con- 
stitutional guarantees, but it can establish what is 
state law. * * Deeply embedded traditional 
ways of carrying out state policy, such as those of 
which petitioner complains, are often tougher and 
truer law than the dead words of the written 
text.” 

Where the jurisdiction of a Federal District 
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V. 


My Brother HARLAN’S concurring opinion 
deserves separate consideration. It begins by 
asking what is its essential question: Why 
would the Forty-second Congress, which clear- 
ly provided tort relief in the federal courts for 
violations of constitutional rights by acts of a 
policeman acting pursuant to state authority, 
not also have provided the same relief for viola- 
tions of constitutional rights by a policeman act- 
ing in violation of state authority? What, it in- 
quires, would cause a Congress to distinguish 
between the two situations? Examining a first 
possible differentiating factor—the differing de- 
grees of adequacy of protection of person and 
property already available in the state courts 
—it reasons that this could not have been signif- 
icant in view of Congress’ purpose in 1871, for 
that purpose was not to enact a statute having 
“merely a jurisdictional function, shifting the 
load of federal supervision from the Supreme 
Court to the lower courts and providing a fed- 
eral tribunal for fact findings.” Examining the 
other possible distinction—the difference between 
injuries to individuals from isolated acts of 
abuse of authority by state officers and injuries 
to individuals from acts sanctioned by the dignity 


of state law—it finds that this, too, could not 


Court is invoked to vindicate a claim under § 
1979 and where that court finds that defendants’ 
conduct is not under color of state law, difficult 
uestions may also arise as to whether the court 
should nevertheless determine the respective rights 
of the parties at state law, under the doctrine of 
Hurn v. Oursler, 289 U.S. 238, 583 S.Ct. 586, 77 
L.Ed. 1148 and Bell v. Hood, 327 U.S. 678, 66 S.Ct. 
778, 90 L.Ed. 939. But see California Water Service 
Co. v. City of Redding, 304 U.S. 252, 58 S.Ct. 
865, 82 L.Ed. 1828; Massachusetts Universalist 
Convention v. Hildreth & Rogers Co., 1 Cir., 183 
F.2d 497; Robinson v. Stanley Home Prods., Inc., 
1 Cir., 272 F.2d 601. Petitioners in this case have 
never throughout the litigation below raised the 
issue of the possible application of the Hurn rule 
to these circumstances, nor is that issue among the 
questions presented in their petition for certiorari 
here. Under our Rule 23, subd. 1 (c), 28 
U.S.C.A., it is not now, therefore, before the Court, 
and there is no intention here to intimate any 
opinion on the novel problem of federal jurisdic- 
tion of state-law claims “pendent” to such a case 
as this. Suffice it to say that whatever application 
Hurn may have to these situations, its application 
will entail a very different level of federal judicial 
involvement with the adjudication of rights between 
individuals in a State than would the interpretation 
of § 1979 which petitioners urge. Whatever 
incursion into areas of conventionally exclu- 
sive state-court competence jurisdiction “pendent” 
to a § 1979 claim might entail would touch con- 
siderations not peculiar to § 1979, but rather 
which concern the Hurn doctrine. 
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have been important, especially to a Congress 
which was aware of the existence of state con- 
stitutional guarantees of protection to the in- 
dividual, and which enacted the conspiracy 
statute which became R.S. § 1980 and is now 
42, U.S.C. § 1985, 42 U.S.C.A. § 1985. 


To ask why a Congress which legislated to 
reach a state officer enforcing an unconstitu- 
tional law or sanctioned usage did not also 
legislate to reach the same officer acting uncon- 
stitutionally without authority is to abstract this 
statute from its historical context. The legisla- 
tive process of the post-bellum Congresses 
which enacted the several Civil Rights Acts was 
one of struggle and compromise in which the 
power of the National Government was expand- 
ed piece by piece against bitter resistance; the 
Radicals of 1871 had to yield ground and bar- 
gain over detail in order to keep the moderate 
Republicans in line.** This was not an endeavor 
for achieving legislative patterns of analytically 
satisfying symmetry. It was a contest of large 
sallies and small retreats in which as much 
ground was occupied, at any time, as the tem- 
porary coalescences of forces strong enough to 
enroll a prevailing vote could agree upon. To 
assume that if Congress reached one situation it 
would also have reached another situation in- 
volving not dissimilar problems—assuming, ar- 
guendo, that the problems, viewed in intellectual 
abstraction, are not dissimilar—ignores the 
temper of the times which produced the Ku 
Klux Act. This approach would be persuasive 
only if the two situations, that of a state 
officer acting pursuant to state authority 
and that of a state officer acting without state 
authority, were so entirely similar that they 
would not, in 1871, have been perceived as two 
different situations at all. In view of the fierce 
debate which occupied the Forty-second Con- 
gress as to whether the Fourteenth Amendment 
had been intended to do more than invalidate 
state legislation offensive on its face,”* this sup- 
position must be ruled out. Contrariwise, it is 
historically persuasive that the Forty-second 
Congress, which was not thinking in neat ab- 
stract categories, designed a statute to protect 
federal constitutional rights from an immediate 


74. See the history of § 2 of the Ku Klux Act de- 


scribed, supra, at notes 44—50. For an excellent ° 


picture of the background of this legislative strug- 
gle, see McKitrick, Andrew Johnson and Recon- 
struction (1960). 

75. See, e. g., Cong. Globe, 42d Cong., Ist Sess. 482, 
505—506 , 697, App. 81-86, 815. 
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evil perceived to be grave—the evil described 
by the statute’s sponsor, Mr. Shellabarger, “such 
wrongs * * * as are done under color of State 
laws which abridge these rights,” “—but did 
not, by the same measure, seek to control un- 
constitutional action abusive of a state author- 
ity which did not, itself, “abridge these rights.” 

Moreover, even under the most rigorous an- 
alysis the two situations argumentatively deem- 
ed not dissimilar are indeed dissimilar, and dis- 
similar in both of the two relevant aspects. As to 
the adequacy of state-court protection of per- 
son and property, there seems a very sound dis- 
tinction, as a class, between injuries sanctioned 
by state law (as to which there can never be 
state-court redress, if at all, unless (1) the state 
courts are sufficiently receptive to a federal 
claim to declare their own law unconstitutional, 
or (2) the litigant persists through a tortuous 
and protracted process of appeals, after a state 
trial court has found the facts, through the state- 
court system to this Court) and injuries not 
sanctioned by state law. To make this line of 
distinction determine the incidence of Civil 
Rights legislation serves to cover the bulk of 
cases where federal judicial protection would 
be needed. To be sure, this leaves certain cases 
unprotected, namely, the few instances of fed- 
eral constitutional violations not authorized by 
state statute, custom or usage and which concern 
interests wholly unrecognized by state statute or 
common law. But the cost of ignoring the dis- 
tinction in order to cover those cases—the cost, 
that is, of providing a federal judicial remedy 
for every constitutional violation—involves pre- 
emption by the National Government, in the 
larger class of cases in which rights secured by 
the Fourteenth Amendment relate to interests 
of person and property having a state-law origin, 
of matters of intimate concern to state and local 
governments. One of the most persistently re- 
curring motifs in the legislative history of the 
Ku Klux Act is precisely a reluctance to invade 
these regions of state and local concern except 
insofar as absolutely necessary for effective as- 
surance of the Fourteenth Amendment's guar- 
antees. Therefore, the line of distinction between 
state-authorized and unauthorized actions, as a 
line of compromise among positions concerning 
which the legislative evidence is clear that 
Congress wanted to, and did, compromise, is 
the most probable for the Act’s draftsmen to 
have selected. 


76. Id., at App. 68. 
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To attribute significance to this line of dis- 
tinction is not to reduce the Ku Klux Act to 
having “merely a jurisdictional function, shifting 
the load of federal supervision from the Supreme 
Court” to an original federal tribunal. First, 
there are certain classes of cases where § 1979, 
construed as reaching only unconstitutional con- 
duct authorized by state law, will accord “sub- 
stantive” relief that would not have been avail- 
able through the means of state-law, state-court 
litigation subject to the commands of the Su- 
premacy Clause and to Supreme Court review. 
This would be the case, for example, if a Negro 
were to bring an action for damages against a 
state election official who had denied him the 
right to vote pursuant to discriminatory state 
franchise provisions ™ in a State which did not 
recognize a common-law action for deprivation 
of the right to vote. Similarly, one whose home 
had been searched by state police acting under 
a state statute, regulation, custom or usage which 
authorized an unconstitutional intrusion, could 
recover by a § 1979 action a measure of relief 
determined, as a “substantive” matter, by federal 
law, whereas Supreme-Court-reviewed | state- 
court suit might have availed him only dam- 
ages for technical trespass. And, second, with 
reference to the more numerous classes of cases 
in which the redress which a federal trial court 
might give would be approximately the same, 
“substantively,” as that which could be recov- 
ered by state-court suit, the theory that the 
Reconstruction Congress could not have meant 
§ 1979 principally as a “jurisdictional” provision 
granting access to an original federal forum in 
lieu of the slower, more costly, more hazardous 
route of federal appeal from fact-finding state 
courts, forgets how important providing a fed- 
eral trial court was among the several purposes 
of the Ku Klux Act.” One may agree that in 
one sense § 1979 is not “merely” jurisdictional— 
not jurisdictional in the sense, for example, that 
§ 3 of the 1866 Civil Rights Act was jurisdic- 
tional.” Section 1979 does create a “substantive” 


77. See, e. g., Lane v. Wilson, 807 U.S. 268, 59 S.Ct. 
872, 88 L.Ed. 1281. 
78. See, e. g., the pages of debate cited in note 46, 


supra. 
79. That section gave the District and Circuit Courts 
of the United States concurrent jurisdiction of all 


causes, civil and criminal, “affecting persons who 
are denied or cannot enforce in the courts or 
judicial tribunals of the State or locality where 
they may be any of the rights secured to them by 
the first section” of the 1866 Act. It further pro- 
vided: “The jurisdiction in civil and criminal 
matters hereby conferred on the district and cir- 
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right to relief. But this does not negative the 
fact that a powerful impulse behind the creation 
of this “substantive” right was the purpose that 
it be available in, and be shaped through, 
original federal tribunals. 


In truth, to deprecate the purposes of this 
1871 statute in terms of analysis which refers 
to “merely * * * jurisdictional” effects, to “shift- 
ing the load of federal supervision,” and to the 
“administrative burden on the Supreme Court,” 
is to attribute twentieth century conceptions of 
the federal judicial system to the Reconstruction 
Congress. If today Congress were to devise a 
comprehensive scheme for the most effective 
protection of federal constitutional rights, it 
might conceivably think in terms of defining 
those classes of cases in which Supreme Court 
review of state-court decision was most ap- 
propriate, and those in which original federal 
jurisdiction was most appropriate, fitting all 
cases into one or the other category. The Con- 
gress of 1871 certainly did not think in such 
terms. Until 1875 there was no original “federal 
question” jurisdiction in the federal courts,*° 
and the ordinary mode of protection of federal 
constitutional rights was Supreme Court re- 
view.®! In light of the then prevailing notions 
of the appropriate relative spheres of jurisdic- 
tion of state and federal courts of first impres- 
sion, any allowance of Federal District and 
Circuit Court competence to adjudicate causes 
between co-citizens of a State was a very special 
case, a rarity.82 To ask why, when such a special 


cuit courts of the United States shall be exercised 
and enfor in conformity with the laws of the 
United States, so far as such laws are suitable 
to carry the same into effect; but in all cases where 
such laws are not adapted to the object, or are 
deficient in the provisions necessary to furnish 
suitable remedies and punish offences against law, 
the common law, as modified and changed by the 
constitution and statutes of the State wherein the 
court having jurisdiction of the cause, civil or 
criminal, is held, so far as the same is not in- 
consistent with the Constitution and laws of the 
United States, shall be extended to and govern said 
courts in the trial and disposition of such cause***.” 
Act of April 9, 1866, § 3, 14 Stat. 27. 

80. Except, course, during the time between the 

Act of February 18, 1801, § 11, 2 Stat. 92, and 
its repeal by the Act of March 8, 1802, § 1, 2 Stat. 
132. “Federal question” jurisdiction was conferred 
by the Act of March 8, 1875, § 1, 18 Stat. 470. 

81. Recognition of this situation underlines the com- 
ments of Messrs. Blair and Storm, see note 57, 
supra, and the debate among Senators Edmunds, 
Trumbull and Carpenter referred to in the con- 
curring opinion. See especially Cong.Globe, 42d 
Cong., Ist Sess. 576—578. 

82. This is why Mr. Carpenter speaks of the Four- 
teenth Amendment’s Enforcement Clause as work- 
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case was created to redress deprivations of 
federal rights under authority of state laws 
which abridged those rights, a special case was 
not also created to cover other deprivations of 
federal rights whose somewhat similar nature 
might have made the same redress appropriate, 
disregards the dominant jurisdictional thought 
of the day and neglects consideration of the fact 
that redress in a federal trial court was then to 
be very sparingly afforded. To extend original 
federal jurisdiction only in the class of case in 
which, constitutional violation being sanctioned 
by state law, state judges would be less likely 
than federal judges to be sympathetic to a 
plaintiffs claim, is a purpose quite consistent 
with the “overflowing protection of constitu- 
tional rights” which, assuredly, § 1979 mani- 
fests.®8 


ing “one of the fundamental, one of the great, 
the tremendous revolutions effected in our Govern- 
— by that article of the Constitution.” Id., at 
83. See the remarks of Mr. Dawes, a member of the 
aan which reported the Ku Klux bill, id., at 

“The first remedy proposed by this bill is a re- 
sort to the courts of the United States. Is that a 
proper poe in which to find redress for any such 
wrongs? If there be power to call into the courts 
of the United States an offender against these 
rights, abe a and immunities, and hold him to 
an account there, either civilly or criminally, for 
their infringement, I submit to the calm and candid 
judgment of every member of this House that 
there is no tribunal so fitted, where equal and exact 
justice would be more likely to be meted out in 
temper, in moderation, in severity, if need be, 
but always according to the law and the fact, as 
that great tribunal of the Constitution.” 

And see, e. g., the remarks of Mr. Coburn, id., 
at 459—460: 

“Whenever, then, there is a denial of equal pro- 
tection by the State, the courts of justice of the 
nation stand with open doors, ready to receive and 
hear with impartial attention the complaints of 
those who are denied redress elsewhere. Here ma 
come the w and poor and downtrodden, with 
assurance that they shall be heard. Here ma 
come the man. smitten with many stripes and as 
for redress. Here may come the nation, in her 
majesty, demand the trial and punishment of 
offenders, when all, all other tribunals are closed 


“Can these means be made effectual? Can we 
thus suppress these wrongs? I will say we can but 
try. The United States courts are further above 
mere local influence the county courts; their 
judges can act with more independence, cannot be 
put under terror, as local judges can; their sym- 
pathies are not so nearly identified with those of 
the vicinage; the jurors are taken from the State, 
and not the neighborhood; they will be able to 
rise above prejudices or bad passions or terror 
more easily. The marshal, clothed with more power 
than the sheriff, can make arrests with certainty, 
and, with the aid of the General Government, can 
seize offenders in spite of any banded and com- 
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Finally, it seems not unreasonable to reject 
the suggestion that state-sanctioned constitu- 
tional violations are no more offensive than 
violations not sanctioned by the majesty of state 
authority. Degrees of offensiveness, perhaps, lie 
largely in the eye of the person offended, but 
is it implausible to conclude that there is some- 
thing more reprehensible, something more dan- 
gerous, in the action of the custodian of a 
public building who turns out a Negro pursuant 
to a local ordinance than in the action of the 
same custodian who turns out the same Negro, 
in violation of state law, to vent a personal bias? 
Or something more reprehensible about the 
public officer who beats a criminal suspect 
under orders from the Captain of Dectectives, 
pursuant to a systematic and accepted custom 
of third-degree practice, than about the same 
officer who, losing his temper, breaks all local 
regulations and beats the same suspect? If it be 
admitted that there is a significant difference 
between the situation of the individual injured 
by another individual and who, although the 
latter is an agent of the State, can claim from 
the State’s judicial or administrative processes 
the same protection and redress against him as 
would be available against any other individual, 
and the situation of one who, injured under the 
sanction of a state law which shields the of- 
fender, is left alone and helpless in the face of 
the asserted dignity of the State, then certainly, 
it was the latter of these two situations—that of 
the unprotected Southern Negroes and Unionists 


—about which Congress was concerned in 1871." 


bined resistance such as may be expected. Thus, 
at least, these men, who disregard all law, can be 
brought to trial. Here we stop. The court is to 
do the rest, acting under all its solemn obligations 
of duty to country and . Can we trust it, or 
are we afraid of our own institutions? Does the 
grim shadow of the State step into the national 
court, like a — and terrify us? Does this 
harmless and helpless ghost drive us from that 
tribunal—the State that mocks at justice, the State 
that licenses outlawry, the State that stands 
dumb when the lash and the torch and the pistol 
are lifted every night over the quiet citizen? We 
believe that we can trust our United States courts, 
and we propose to do so.” 

84. It is suggested that Congress knew there existed 
state constitutional antees of which state leg- 
islation might fall afoul, and that nevertheless there 
is found in the debates no oo of [the] 
exception to the general rule” which would obtain 
if § 1979 were applied to conduct authorized by 
state statute, ordinance, regulation, custom or usage, 
but violative of a state constitution. To regard 
such an application as an “exception” is to mis- 
conceive the incidence of § 1979 by regarding its 

ration from the wrong perspective. The ques- 
tion whether official action does or does not come 
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Again, an analysis which supposes that Con- 
gress, by §§ 1 and 2 *° of the Ku Klux Act, was 
attempting to provide comprehensive coverage 
of a single problem and, therefore, may not be 
supposed to have left any aspect of the prob- 
lem unprovided for, ignores that these two 
sections were in fact designed to cope with two 
wholly different problems—two wholly diverse 
evils. Section 2 was newly drafted in 1871, not, 
like § 1, taken over from the 1866 Act. It was 
both civil and criminal, not, like § 1, merely 
civil. It aimed exclusively at conspiracies, as 
§ 1 did not. And, most important, it sought to 
protect only the federal right of equal protec- 
tion, not, like § 1, all Fourteenth Amendment 
rights.** Because of its limited scope in this 
latter respect, those who drafted it and voted for 
it thought that it could constitutionally be made 
to reach instances of action having more tenuous 
connection with the lawfully asserted authority 
of the State than could a statute which also 
reached due process violations.8? For the same 


within the statute depends not upon what state law 
the action does or does not violate, but upon what 
state law does or does not authorize the action. The 
state authorization against which Congress aimed 
1979 was authorization by the living, functioning 
w of the State, not authorization in strict con- 
formity with what may have become no more 
an unheeded pattern of words upon the 
closed pages of a State’s books of legal learning. 
It meant to reach those “Deeply embedded tradi- 
tional ways of carrying out state policy [which] *** 
are often tougher and truer law than the dead 
of the written text,” see note 73, supra, and 

it would by its terms have reached the case sup- 
by my Brother Harlan not as a matter of ex- 
ception in need of explanation, but by its natural 


logic. 

85. Section 2 of the Ku Klux Act attached civil and 
criminal liability to conspiracy “for the purpose, 
either directly or indirectly, of depriving any per- 
son or any class of persons of the equal protection 
of the laws, or of equal privileges or immunities 
under the laws, or for the purpose of preventing 
or hindering the constituted authorities #9 any State 

giving or securing to all persons within such 
State the equal protection of the laws * * *.” 17 
Stat. 18. The civil provisions of this section were 
carried forward, as amended, in R.S. § 1980, and 
are now found in 42 U.S.C. § 1985, 42 U.S.C.A. § 
1985. The criminal provisions, carried forward in 
R.S. § 5519, were declared unconstitutional in 
United States v. Harris, 106 U.S. 629, 1 S.Ct. 601, 
27 L.Ed. 290, and Baldwin v. Franks, 120 U.S. 
678, 7 S.Ct. 768, 32 L.Ed. 766. 
86. 4 Cong.Globe, 42d Cong., Ist Sess. 478, App. 


87. The Fourteenth Amendment provides that no State 
shall “deprive” any person of life, liberty, or prop- 
erty without due process of law, and that no State 
shall “deny” to any person within its jurisdiction 
the equal protection of the laws. It is clear that 
the Forty-second Congress believed that “denial” 
could be worked by non-action, while “depriva- 
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reason, it does not reach isolated instances of 
misuse of state authority, but only such as 
possess the character of “purposeful discrimina- 
tion” *° which amounts to a denial of equal 
protection. The evil that § 2 meant to stamp out 
was the evil of conspiracy—more particularly, 
the evil of the Klan, “a conspiracy, so far-flung 
and embracing such numbers, with a purpose 
to dominate and set at naught the ‘carpetbag’ 
and ‘scalawag’ governments of the day,” that it 
appeared “able effectively to deprive Negroes of 
their legal rights and to close all avenues of 
redress or vindication.” Collins v. Hardyman, 
341 U.S. 651, 662, 71 S.Ct. 937, 942, 95 L.Ed. 
1253.89 The enormity and the power of this 
organization were what made it dangerous.” 
Section 1 aimed at another evil, the evil not of 
combinations dedicated to purposeful and sys- 
tematic discrimination, but of violation of any 
rights, privileges, or immunities secured by the 
Constitution through the authority, enhanced by 
the majesty and dignity, of the States. Here 
it was precisely this authorization, this assurance 
that behind a constitutional violation lay the 
whole power of the State, that was the danger. 
One can agree that these two statutory sections 
may overlap unevenly rather than dovetail, but 
surely it is more plausible to regard this uneven 
overlap as a result of the diverse origins and 
purposes of the sections than to derive from it 
the justification for a construction of § 1979 
which distorts the section by stretching it to 
cover a class of case presenting neither the evil 
with which § 1, nor the evil with which § 2, of 
the Ku Klux Act was designed to cope. 


tion” required ill-action; thus, that the scope of 
federal enforcin wer under the Equal Protec- 
tion Clause reached further, in respect of situations 
in which there was no assertion of lnghionate state 
authority, than did the equivalent scope of power 
under the Due Process “a Privileges and Immuni- 
ties Clauses. See, id., at 459, 482, 505-506, 514, 
607—608, 697, App. 251, 315. This gee to 
be why § 2 was acceptable in its amended, while 
not in its original, form. 

88. Snowden v. Hughes, 321 U.S. 1, 9, 64 S.Ct. 397, 
401, 88 L.Ed. 497; see also Lisenba v. People of 
State of California, 314 U.S. 219, 226, 62 S.Ct. 
280, 285, 86 L.Ed. 166. 

89. I agree that this is not the appropriate occasion 
to pass upon the construction of § 1985. 

90. For an appreciation of the nature and character 
of the Ku Klux Klan as it appeared to Congress in 
1871, see S.Rep. No. 1, 42d Cong., Ist Sess., and 
the voluminous report of the Joint Select Commit- 
tee to inquire into Condition of Affairs in the late 
Insurrectionary States, published as S.Rep. No. 41, 
pts. Par ey H.R.Rep. No. 22, pts. 1-18, 42d 
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VI. 


The present case comes here from a judgment 
sustaining a motion to dismiss petitioners’ com- 
plaint. That complaint, insofar as it describes 
the police intrusion, makes no allegation that 
that intrusion was authorized by state law other 
than the conclusory and unspecific claim that 
“During all times herein mentioned the in- 
dividual defendants and each of them were 
acting under color of the statutes, ordinances, 
regulations, customs and usages of the State of 
Illinois, of the County of Cook and of the 
defendant City of Chicago.” In the face of 
Illinois decisions holding such intrusions unlaw- 
ful and in the absence of more precise factual 
avertments to support its conclusion, such a 
complaint fails to state a claim under § 1979. 

However, the complaint does allege, as to 
the ten-hour detention of Mr. Monroe, that “it 
was, and it is now, the custom or usage of the 
Police Department of the City of Chicago to 
arrest and confine individuals in the police sta- 
tions and jail cells of the said department for 
long periods of time on ‘open’ charges.” These 
confinements, it is alleged, are for the purpose of 
interrogating and investigating the individuals 
arrested, in the aim of inducing incriminating 
statements, permitting possible identification of 
suspects in lineups, holding suspects incommuni- 
cado while police conduct field investigations 
of their associates and background, and punish- 


ing the arrested persons without trial. Such 
avertments do present facts which, admitted as 
true for purposes of a motion to dismiss, seem 
to sustain petitioners’ claim that Mr. Monroe’s 
detention—as contrasted with the night-time in- 
trusion into the Monroe apartment—was “under 
color” of state authority. Under the few relevant 
Illinois decisions it is impossible to say with 
certainty that a detention incommunicado for 
ten hours is unlawful per se,®! or that the courts 
of that State would hold that the lawless cir- 
cumstances surrounding Mr. Monroe's arrest 
made his subsequent confinement illegal. On 
this record, then, petitioners’ complaint suffices 
to raise the narrow issue of whether the deten- 
tion incommunicado, considered alone, violates 
due process.°? 

Since the majority’s disposition of the case 
causes the Court not to reach that constitutional 
issue, it is neither necessary nor appropriate to 
discuss it here. 


91. Compare People v. Frugoli, 1929, 334 Ill. 324, 
166 N.E. 129, and Fulford v. O’Connor, 1954, 3 
Ill.2d 490, 121 N.E.2d 767, with People v. Kelly, 
1949, 404 Ill. 281, 89, N.E.2d 27. 

92. In considering the detention of Mr. Monroe as 
isolable from the invasion of the Monroe home 
for purposes of applying § 1979, one does not ig- 
nore that in its treatment of coerced-confession 
cases and deprivation-of-counsel cases coming here 
from state courts, this Court has looked to the 
whole sequence of activity by state authorities per- 
tinent to the prosecution of a criminal defendant. 
Malinski v. People of State of New York, 324 U.S. 
401, 412, 65 S.Ct. 781, 786, 89 L.Ed. 





ORGANIZATIONS 


Legislative Investigation—United States 


Carl BRADEN v. The UNITED STATES. 


United States Supreme Court, February 27, 1961, 81 S.Ct. 584. 





SUMMARY: An officer of organizations advocating racial integration in the southern states 
was subpoenaed by a subcommittee of the House of Representatives Committee on un-Ameri- 
can Activities holding hearings in Atlanta, Georgia. He was asked questions as to membership 
in and connection with the Communist party and alleged Communist front organizations, and 
also as to his association with an alleged member of the Communist party. When he refused to 
answer a question on the ground that it was not pertinent to matters under investigation, and 
that it was invasion of his freedom of association under the First Amendment to the United 
States Constitution, he was told that the committee had been informed that he was “masque- 
rading behind a facade of humanitarianism” in order to promote Communist objectives, 
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particularly in the South. Upon further refusal to answer questions, he was indicted and 
convicted in a federal court in Georgia of contempt of Congress. On appeal, the Court of 
Appeals for the Fifth Circuit affirmed. 5 Race Rel. L. Rep. 176. 

On certiorari, the United States Supreme Court affirmed, holding that the questions 
asked were proper inquiries and pertinent to a question under subcommittee inquiry. The 
court rejected contentions that the question of whether the inquiry was a proper one should 
have been left to the jury, and that defendant’s reliance on his interpretation of Supreme 
Court decisions was a good faith defense. Three justices dissented. Black, J., in his dissent, 
said: “If the House Un-American Activities Committee is to have the power to interrogate 
everyone who is called a Communist, there is one thing certain beyond peradventure of a 
doubt—no legislative committee, state or federal, will have trouble finding cause to subpoena 
all persons anywhere who take a public stand for or against segregation.” 





MISCELLANEOUS ORDERS 
The United States Supreme Court: 


Affirmed on Appeal: 


Kansas City, Kansas v. United States (Prior decision____F Supp. [D.Kans. 1960] holding 
that no cause of action was stated in complaint by descendants of orig.aal Wyandotte In- 
dian Nation members and by a city, seeking to enjoin the United States Secretary of Interior 
and the Wyandotte Tribe of Oklahoma from selling Wyandotte Indian cemetery pursuant to 
authority granted by a 1956 congressional act). Questions presented on appeal were: Is the 
1956 act constitutional, and can Congress, in disregard of its treaty obligations, transfer prop- 
erty (which had been deeded to the United States by the Indian nation to hold as trustee for 
the nation) to other than all of descendants of parties to the treaty? 29 L.W. 3235 (1961). 
No. 657, March 20, 1961, 81 S.Ct. 754, order: “PER CURIAM. The motion to affirm is 
granted and the judgment is affirmed.” 





Orleans Parish School Board and Legislature of Louisiana v. Bush (Prior decision 188 F.Supp. 
916, 5 Race Rel. L. Rep. 1008 [E.D. La. 1960] declaring unconstitutional 23 resolutions and 
acts of the Louisiana legislature relative to the Orleans Parish public school situation, including 
a resolution of interposition, and refusing to vacate an order requiring desegregation of parish 
public schools). Nos. 589, 613, 706, March 20, 1961, 81 S.Ct. 754, order: “PER CURIAM. The 
motions to affirm are granted and the judgments are affirmed.” Other decisions: 1 Race Rel. 
L. Rep. 305, 306, 643 (1956); 2 Race Rel. L. Rep. 308, 778 (1957); 3 Race Rel. L. Rep. 171, 
424, 649 (1958); 4 Race Rel. L. Rep. 581 (1959); 5 Race Rel. L. Rep. 375, 378, 655-669, 1000- 
1027 (1960). See, also, 6 Race Rel. L. Rep. 74, infra. 


Dismissed on Appeal: 


Brooks v. State of South Carolina (Prior decision 235 S.C. 344, 111 S.E.2d 686, 5 Race Rel. L. 
Rep. 232 [S.C. Supreme Court, 1959] affirming a Negro’s rape conviction, holding the trial 
court had not erred in refusing to ask jurors a question proffered by defense counsel as to 
possible race prejudice when counsel had been allowed such questions on voir dire as he 
chose). No. 610 Misc., February 20, 1961, 81 S.Ct. 707, order: “The appeal is dismissed. Treat- 
ing the papers whereon the appeal was taken as a petition for writ of certiorari, certiorari is 
denied. Opinion per curiam.” 
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Snyder v. Town of Newtown (Prior decision 147 Conn. 374, 161 A.2d 770, 5 Race Rel. L. Rep. 
741 [Conn. Supreme Court of Errors, 1960] holding constitutional a Connecticut statute 
empowering municipalities to provide transportation for pupils in nonprofit private schools 
but holding that funds specifically set aside by statute for public schools may not be used 
for such a purpose). No. 580, February 20, 1961, 81 S.Ct. 692, order: “The motion to dis- 
miss is granted and the appeal is dismissed for want of a substantial federal question. Opin- 
ion per curiam. Mr. Justice FRANKFURTER and Mr. Justice DOUGLAS are of the opinion 
that probable jurisdiction should be noted.” 


Granted certiorari (i.e., agreed to review): 


Garner v. State of Louisiana; Briscoe v. State of Louisiana; Hoston v. State of Louisiana ( Prior 
decision, 6 Race Rel. L. Rep. 168, infra [La. District Court, 1960] holding Negroes’ refusal 
to comply with policeman’s request to move from “white” lunch counter seats violated a Louisi- 
ana statute which makes it unlawful to disturb the peace by committing any act “in such a 
manner as to unreasonably disturb or alarm the public,” challenged in petition for certiorari 
to Louisiana Supreme Court raising questions whether (1) absence of evidence to support 
convictions rendered them violative of the Due Process Clause, (2) the statute is void for 
vagueness, and (3) the statute, as applied, violates the Due Process and Equal Protection 
Clauses). Nos. 617, 618, 619, March 20, 1961, 81 S.Ct. 800, 801, order: “The petitions for writs 
of certiorari are granted. The cases are consolidated and a total of three hours is allowed 
for oral argument.” 


National Association for the Advancement of Colored People v. Harrison (Prior decision 202 
Va. 142, 116 S.E.2d 55, 5 Race Rel. L. Rep. 1152 [Va. Supreme Court of Appeals, 1960] up- 
holding the constitutionality of a Virginia statute prohibiting “running and capping” and af- 
firming a decision that the NAACP and its counsel had violated it, but holding unconstitutional 
as a violation of free speech, due process, and equal protection guarantees a statute making 
it unlawful for one not directly interested in litigation to solicit monetary or other assistance 
for court or administrative agency proceedings in the state). No. 689, March 20, 1961, 
81 S.Ct. 803. 


Seymour v. Schneckloth (Prior decision 55 Wash.2d 109, 346 P.2d 669 [Wash. Supreme Court, 
1959] denying petition for writ of habeas corpus to an Indian who had been convicted in a 
Washington state court of burglary allegedly committed in the “south half” of the Diminished 
Colville Indian Reservation, upon a determination that the locus of the offense was not in 
“Indian country” as defined by the Ten Major Crimes Act so as to give exclusive jurisdiction 
to federal courts). No. 8Misc., March 6, 1961, 81 S.Ct. 749, order: “Motion for leave to proceed 
in forma pauperis and petition for writ of certiorari to the Supreme Court of Washington 
granted. Case transferred to the appellate docket and placed on the summary calendar.” 
The case was docketed as No. 782. 29 L.W. 3269 (1961). 


Denied Certiorari (i.e., declined to review) : 


Berry v. United States (Prior decision 283 F.2d 465, 6 Race Rel. L. Rep. 282, infra [8th 
Cir. 1960] ). No. 545, January 9, 1961, 81 S.Ct. 380. 


Dukes v. State of Illinois (Prior decision 19 IIl.2d 532, 169 N.E.2d 84, 5 Race Rel. L. Rep. 1169 
[Ill. Supreme Court, 1960] affirming murder conviction of a Negro, rejecting the contention 
that defendant had been deprived of due process and equal protection rights in that Negroes 
were systematically excluded from the trial jury by the State’s exercise of peremptory chal- 
lenges to excuse five prospective Negro jurors). No. 632Misc., February 27, 1961, 81 S.Ct. 
716. ; 


Goldsby v. Mississippi (Prior decision 123 So0.2d 429, 124 So.2d 297, 5 Race Rel. L. Rep. 1169 
[Miss. Supreme Court, 1960] affirming murder conviction of a Negro, holding that it was not 
error for the trial court to refuse to instruct the jury to consider his case “as if he were a 
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white man,” since it would be “wholly improper” to call attention to defendant's race). No. 
671Misc., March 27, 1961, 81 S.Ct. 829. Other decisions: 1 Race Rel. L. Rep. 565 (1956); 3 
Race Rel. L. Rep. 66 (1957); 4 Race Rel. L. Rep. 377, 539 (1959); 5 Race Rel. L. Rep. 988 
(1960). 


Hanna v. Home Insurance Company (Prior decision 281 F.2d 298, 5 Race Rel. L. Rep. 1099 [5th 
Cir. 1960] affirming decision of a federal district court dismissing a complaint under the fed- 
eral civil rights statutes for failure to state a claim within the court's original jurisdiction 
upon determination that the complaint, in naming numerous persons connected with a state 
court suit wherein plaintiff had been unsuccessful, was an effort to relitigate the state litiga- 
tion). No. 505Misc., March 6, 1961, 81 S.Ct. 751, order: “Motion for leave to file supplement 
to petition for writ of certiorari granted. Petition for writ of certiorari to the United States 
Court of Appeals for the Fifth Circuit denied.” 


Rayne v. Warden (Prior decision 165 A.2d 474, 6 Race Rel. L. Rep. 275, infra [Md. Court 
of Appeals, 1960] ). No. 755Misc., March 20, 1961, 81 S.Ct. 820. 


Steele v. City of Tallahassee, Florida (Prior decision 5 Race Rel. L. Rep. 417 [Fla. Supreme 
Court, 1960] in which Florida university students, convicted in a Tallahassee city court of 
disorderly conduct for participating in local lunch counter sit-in demonstrations, were denied 
a review by the Florida Supreme Court, which transferred the matter to a state circuit court). 
No. 671, March 6, 1961, 81 S.Ct. 748. 


Dismissed writ of certiorari: 


Bullock v. South Carolina (Prior decision 362 U.S. 968, 5 Race Rel. L. Rep. 41 [1960] granting 
petition for writ of certiorari to the South Carolina Supreme Court in a case wherein the latter 
court had affirmed the judgment of a Negro convicted and sentenced to death for murder, 
against the contention, inter alia, that the trial judge had erred in allowing into evidence 
allegedly coerced confessions, the state supreme court concluding that the sharply conflict- 
ing evidence relative to the voluntariness of the confessions had been submitted to the jury 
upon proper instructions). No. 78, February 20, 1961, 81 S.Ct. 686, order: “PER CURIAM. 
After hearing oral argument and fully examining the record which was only partially set 
forth in the petition for certiorari, we conclude that the totality of circumstances as the 
record makes them manifest did not warrant bringing the case here. Accordingly, the writ 
is dismissed.” Another decision: 5 Race Rel. L. Rep. 221 (1959). 


Other orders: 


Monroe v. Pape (Prior decision 81 S.Ct. 473, 6 Race Rel. L. Rep. 16, supra [1961] No. 39, 
February 20, 1961, 81 S.Ct. 687, order: “The motion of petitioners for leave to file supple- 
mental brief after argument is granted.” 


Cases docketed: 


Denny v. Bush. No. 868, April 3, 1961, 29 L. W. 3299. (prior Decision, , F.Supp. ‘ 
6 Race Rel. L. Rep. 74, infra [Bush v. Orleans Parish School Board, sub nom.]) Direct 
appeal by members of the Orleans Parish School Board created by Act. 4 of the Third Extra- 
ordinary Session of the 1960 Louisiana legislature, 6 Race Rel. L. Rep. 293, infra, chal- 
lenging the district court’s action in declaring that act unconstitutional. 


Dinkens v. Kennedy; Alabama v. Kennedy ( Prior decision F.2d , 5 Race Rel. L. 


Rep. 766, 6 Race Rel. L. Rep. infra [5th Cir. 1960] ). Nos. 823, 824, March 17, 1961, 
29 L.W. 3277, 3278. 


Drews v. Maryland (Prior decision 167 A.2d 341, 6 Race Rel. L. Rep. infra [Md. 
Court of Appeals, 1961] ). No. 840, March 23, 1961, 29 L.W. 3286. Another decision: 5 Race 
Rel. L. Rep. 469 (1960). 
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” Gibson v. Florida Legislative Investigation Committee (Prior decision 126 So.2d 129, 6 Race 
. Rel. L. Rep. 244, infra [Fla. Supreme Court, 1960]). No. 835, March 20, 1961, 29 L.W. 
3286. Other decisions: 3 Race Rel. L. Rep. 724 (1958); 4 Race Rel. L. Rep. 143 (1958); 

th 5 Race Rel. L. Rep. 814 (1960). 
d- | Great Cove Realty Co. Inc. v. Brenner (Prior decision 9 A.D.2d 948, 195 N.Y.S.2d 935 [N.Y. 
m= Supreme Court, Appellate Division, Second Department, 1959] holding that an order of a 
te | New York county court [under Section 8 of New York Indian Law prescribing a summary 
+f procedure for ousting intruders on Indian lands], which found that a realty company and 
3 a construction company were intruders on reservation lands of the Shinnecock Indian Tribe 


and directed issuance of a removal warrant to the county sheriff, was based on a finding of 
fact on a disputed title question not against the weight of credible evidence). Questions 
rt presented on appeal: Does the statutory provision, applied to empower county courts to 
decide in a summary proceeding without a jury trial disputes as to title or right of possession 
of lands claimed by an Indian tribe, exceed the state’s police power and unconstitutionally 


ne encroach upon the United States’ paramount jurisdiction over affairs of Indian tribes? And, 
of does the statute violate the due process and equal protection clauses of the Fourteenth 
ed Amendment? 29 L.W. 3235 (1961). No. 675, January 26, 1961, 29 L.W. 3228. 





Navajo Tribe v. NLRB (Prior decision 47 L.R.R.M. 2645, F.2d [D.C. Cir. 1961] 
holding that Congress has adopted a national labor policy superseding the local policies of 
the states and Indian tribes in all cases to which the National Labor Relations Act applies; 
that that Act applies to a uranium mining firm engaged in producing goods for interstate com- 

ng merce, and the circumstance that its plant is located on a Navajo Indian reservation does not 











‘ed remove it nor its employees (whether Indians or not) from the coverage of the Act; and that 
es a treaty of 1868 between the Navajo tribe and the United States providing for powers of self- 
ind government in the tribe, including the right to exclude outsiders, does not entitle the tribe to 
t- an injunction preventing the NLRB from holding a representative election in the plant). No. 
id 872, April 4, 1961, 29 L.W. 3299. Other decisions: 5 Race Rel. L. Rep. 281 (1960); 46 L.R. 
ec R.M. 2130, F.Supp. (D. D.C. 1960). 

e 

he : New Orleans v. Bush (Prior decision 81 S.Ct. 754, 6 Race Rel. L. Rep. 54, supra [1961]). 
rit No. 812, March 15, 1961, 29 L.W. 3277. For other decisions, see Orleans Parish School Board 

and Legislature of Louisiana v. Bush, 6 Race Rel. L. Rep. 74, infra. 
9, 
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EDUCATION 
Public Schools—Arkansas 


William Henry NORWOOD, et al. v. Everett TUCKER, Jr., et al., ete. 
United States Court of Appeals, Eighth Circuit, March 2, 1961, 287 F.2d. 798. 


SUMMARY: This is a further development in the Little Rock school cases. For earlier 
litigation, see 1 Race Rel. L. Rep. 851 (1956), 2 Race Rel. L. Rep. 593, 931-65 (1957), 3 
Race Rel. L. Rep. 618, 621, 851-891, 1052 (1958), 4 Race Rel. L. Rep. 17, 543 (1959), 
5 Race Rel. L. Rep. 615 (1960). In August, 1959, two Negroes asked for further relief, 
alleging: that they were students who had attended Little Rock Central High School during 
the 1957-58 school year when the schools operated under federal troop guard; that they 
had registered again to attend the school; but that they had been notified they were to at- 
tend the segregated Horace Mann High School. The school board responded that the schools 
were now being administered under assignment criteria described in the pleadings, that the 
plaintiffs had been assigned to Horace Mann, that their applications for reassignment were be- 
ing processed under regularly established procedures, and that the schools were being op- 
erated in a non-discriminatory manner. Later, this answer was amended to state that 
plaintiffs had not applied for reassignment and hence had no grievance. The board’s plan 
provides for initial assignment by the superintendent on the basis of specified criteria, none 
of which includes any mention of race or color. Provision for appeal to the board is provided 
as a means of contesting the superintendent’s assignments, Although 51 Negro students had 
registered at three “white” schools in Little Rock, the board assigned only three each to 
Central and Hall High Schools. One of the two plaintiffs in this action, in the assigning 
official’s opinion, had failed to make the adjustment to a desegregated school, while the 
other was assigned to the one-floor Negro -high school rather than the multi-story white 
school because of a health impairment. The district court held that none of the plaintiffs had 
any absolute right to be assigned to a particular school because of residential proximity or 
any other single consideration. The school board was found to be following a transitional 
program with “all deliberate speed,” and the court expressed the belief that “as time passes 
and transition progresses, application of the same standards and criteria will progressively 
produce entirely different results as to the ability of particular students to make the change 
without unwarranted injury to themselves, other students and the school system.” The motion 
of the plaintiffs as well as the motion of four other Negroes to intervene were denied. 5 
Race Rel. L. Rep. 615. 


On appeal, the Court of Appeals for the Eighth Circuit reversed, holding “. . . we are 
convinced that Negro students were subjected to different treatment in the reassignment pro- 
cedures, that the Board was pre-occupied with considerations not ordinarily deemed relevant 
to normal school criteria, and that, consciously or otherwise, the standards and criteria were 
applied by defendants for the purpose of impeding, thwarting and frustrating integration.” 
Noting that defendants are under an injunction to take affirmative steps to accomplish op- 
eration on a nondiscriminatory basis, the court declared that the standards and criteria of 
the pupil assignment law must be applied objectively in the making of initial assignments 
of all students in the system, instead of only to Negro pupils seeking reassignment. 


Before WOODROUGH, VAN OOSTERHOUT, and MATTHES, Circuit Judges. 
59 
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MATTHES, Circuit Judge. 

The plan for integration of the public schools 
in Little Rock, Arkansas, which was adopted by 
the Board of Education May 24, 1955, approved 
by the United States District Court in Aaron 
v. Cooper, 143 F.Supp. 855, on August 27, 1956, 
and affirmed by this Court April 26, 1957, 243 
F.2d 361, is once more the subject before us 
on appeal.’ 

Appellants are several of the original plaintiffs 
in Aaron v. Cooper, supra, 143 F.Supp. 855, a 
class action, and a number of Negro students 
who, upon motion in the trial court, were al- 
lowed to intervene. It appears that one of the 
intervenors has not joined in this appeal. Here- 
inafter, appellants will be referred to as “plain- 
tiffs.” The appellees are the Little Rock School 
District, Mr. Powell, Superintendent of Schools, 
and members of the Little Rock School Board 
serving during the 1959-60 school year, who 
were substituted for the members made de- 
fendants in the original action. For history and 
discussion of the tenure of various members of 
the Board, see opinion of the trial court, Aaron 
v. Tucker, 186 F.Supp. 913, at p. 920. The ap- 
pellees will hereinafter be referred to collec- 
tively as “defendants,” or “the Board.” 

On August 8, 1959, plaintiffs filed a “motion 
for further relief” on behalf of themselves and 
all members of the class which they represent. 
Therein it was alleged that Negro students reg- 
istered at Central, Technical and Hall High 
Schools for attendance at those schools during 
the 1959-60 school year, in accordance with 


1. See Aaron v. Cooper, 156 F.Supp. 220, enjoining Gov- 
ernor and other officials of the State of Arkansas 
from, inter alia, obstructing or preventing Negro stu- 
dents from attending Little Rock Central High School, 

d sub. nom. Faubus v. United States, 8 Cir., 254 
F.2d 797, cert. den. 358 U.S. 829; Aaron v. Cooper, 
163 F.Supp. 18, suspending operation of plan of in- 
tegration until mid-semester of 1960-1961 school year, 
reversed Aaron v. Cooper, 8 Cir., 257 F.2d 33, aff'd 
sub. nom. Cooper v. Aaron, 358 U.S. 1; Aaron v. 
Cooper, 8 Cir., 261 F.2d 97, after Board had pur- 
portedly leased school properties to private organiza- 
tion, directing entry of order enjoining school board 
members from engaging in any acts which are capable 
of serving to impede, thwart or frustrate execution 
of the integration plan, and requiring them to take 
such affirmative steps as directed by the district court 
to facilitate and accomplish integration of Little Rock 
schools; Aaron v. Cooper, 169 F.Supp. 325, entering 
order in accordance with opinion and mandate in 
Aaron v. Cooper, 261 F.2d 97; Aaron v. McKinley, 
173 F.Supp. 944 (3-Judge court) holding unconstitu- 
tional Act 4 of the Second Extraordinary Session of 
the Sixty-first General Assembly of Arkansas for the 
year 1958, under which high schools in Little Rock 
were closed, affd sub. nom. Faubus v. Aaron, 361 


U.S. 197. 
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school zones or attendance areas prescribed 
by defendants, but were notified on August 3, 
1959, that they would not be admitted to those 
schools, but had been assigned to the Horace 
Mann High School. 


In summary, the motion averred that plain- 
tiffs, because of their race or color, were denied 
admission to the schools they are entitled to 
attend under a plan of desegregation presented 
by the Board and affirmed by court decree, 
thereby being denied equal protection of the 
laws in violation of the Fourteenth Amend- 
ment. The motion incorporated the legal pro- 
ceedings to which we have already alluded in 
the margin under footnote 1, and alleged that 
the defendants are required to desegregate the 
schools in Little Rock in accordance with the 
court-approved plan, which fixes no qualifica- 
tions for attendance other than the requirements 
which apply to all students, i.e., that they live 
within the school attendance zones or area of 
the schools which they desire to enter and at- 
tend. 


Relief was sought to restrain defendants from 
refusing to admit plaintiffs and intervenors and 
all other Negro students who present themselves 
for admission to such Little Rock senior high 
schools as they may be entitled to enter pur- 
suant to the prescribed school attendance area. 

Defendants’ response to the motion is incorpor- 
ated in the trial court’s opinion, 186 F.Supp. at 
vp. 915-919. Therein, and at the trial, defendants 
advanced the position that after the action clos- 
ing the schools had been declared unconstitu- 
tional (173 F. Supp.944, supra), the high schools 
in Little Rock have been operated on a non- 
discriminatory basis, and in accordance with the 
pupil assignment laws of Arkansas (§§80-1519 
through 80-1534, and 80-1234, Ark. Stats., 1947, 
Vol. 7, 1960 Replacement)? and Regulations 
adopted pursuant thereto. 


After a trial of the issues on March 22 and 23, 
1960, plaintiffs were denied any relief, their 
motion was dismissed, and the trial court found 
there was no reason for the court to retain juris- 
diction of the cause since enforcement of the 
asserted rights is personal to those who may 


2. §§ 80-1519 through 80-1524 constitute the 1956 Act; 

Wagtcica through 80-1534 and 80-1234 constitute 

e second Act of 1959. Although the 1956 legisla- 

tion has not been expressly repealed, see Parham v. 

Dove, 271 F.2d 182, note 3 at p. 184, the parties 

ve p ed under the 1959 Act, and for the 

purposes of this opinion there is no controlling differ- 
ence in the substantive material of the two Acts. 
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claim a violation thereof. (186 F.Supp. at p. 
933). 

Plaintiffs present two basic contentions: (1) 
that denial of injunctive relief permits defendants 
to unjustifiably modify the court-approved de- 
segregation plan and impairs rights of plaintiffs 
secured by the plan and the Fourteenth Amend- 
ment; (2) that denial of injunctive relief per- 
mits continuation of racially discriminatory poli- 
cies and procedures which tend to preserve 
segregation in violation of rights protected by 
the Fourteenth Amendment. We discuss these in 
the order presented. 

In substance, the basic plan for integration of 
the Little Rock schools provides for a three-step 
program. Phase 1, encompassing the senior high 
school level, grades 10 to 12, was scheduled to 
begin in the fall of 1957. Because of a building 
program then in progress, it was estimated that 
two to three years would be required to complete 
segregation at this level. Phase 2, at the junior 
high school level, grades 7 to 9, was to start 
upon completion of the first phase of integration 
and the third step, at the elementary level, 
grades 1 to 6, was to start after successful com- 
pletion of phases 1 and 2, with integration to be 
completed not later than 1963. 

The main point of disagreement is whether 
the plan contemplated that the Little Rock 
School District would be divided into separate 
attendance areas and that attendance would 
depend on residence alone. The original plan, 
together with the record of trial proceedings 
leading to court approval thereof, conclusively 
demonstrate that the district was to be divided 
into attendance areas. On May 20, 1954, three 
days after the Supreme Court rendered its de- 
cision in Brown v. Board of Education, 347 U.S. 
483, 74 S.Ct. 686, 98 L.Ed. 873, the school board 
formally stated that it would “(d)evelop school 
attendance areas consistent with the location of 
white and colored pupils with respect to present 
and future physical facilities in Little Rock 
School District.” In approving the plan, the 
district court observed, 143 F.Supp., supra, at 
p. 861: 


“In accord with this plan the Board has 
completely reorganized its attendance areas. 
At present Central and Technical High 
Schools have a city-wide attendance area 
for white students, and Horace Mann High 
School has a city-wide attendance area for 
Negro students. Under the new plan Tech- 
nical High School would remain a city-wide 


school for all students, but Central and 
Horace Mann High Schools, together with 
the new West End High School (Hall), 
would each have separate attendance areas. 
At this time there are no Negro students 
residing in the West End High School at- 
tendance area, but there are both Negro 
and white students residing in the Central 
and Horace Mann High School districts.” 


If any question existed as to whether the 
established attendance areas were within the 
contemplation of the plan, it was completely 
dispelled by school board action. Following ap- 
proval of the plan, the school board divided the 
district into four senior high school attendance 
areas as follows: Technical High School, limited 
to teaching trades, was given a city-wide at- 
tendance area; Area 1, Horace Mann High 
School, an all-Negro school, was assigned a 
territory composed generally of the eastern part 
of the district; Area 2, Central High School, 
formerly an all-white institution, was assigned 
an area generally in the central part of the 
district, and Area 3, Hall High School, the new 
school, was assigned a territory composed gen- 
erally of the northern and northwestern parts 
of the district. In this setting, plaintiffs’ position, 
succinctly stated, is, every Negro child has the 
unqualified right to attend the high school 
situated in the area of his residence, e.g., a 
Negro child living in the Central High area is 
entitled to attend Central, without application 
of assignment or placement criteria. 

While we are convinced that assignment on 
the basis of pupil residence was contemplated 
under the original plan of integration, it does 
not follow that the school officials are power- 
less to apply additional criteria in making initial 
assignments and re-assignments. We recognized 
in Aaron v. Cooper, supra, 257 F.2d at p. 34, 
that implicit in the plan was consideration of 
criteria other than residence. 

It must be remembered that following the 
approval of the original plan, the State of 
Arkansas enacted two pupil assignment or place- 
ment statutes, one in 1956 and the Act of 1959 
under which the Board is now proceeding. This 
legislation is clearly designed to invalidate the 
practice of enrollment according to residence 
alone. Section 80-1525 (Acts 1959 No. 461) 
provides in part: 


“The legislature also recognizes the neces- 
sity for a procedure for the analysis of the 
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qualifications, motivations, aptitudes and 
characteristics of the individual pupils for 
the purpose of placement, both as a function 
of efficiency in the educational process and 
to assure the maintenance of order and good 
will indispensable to the willingness of the 
citizens and taxpayers of the State of 
Arkansas to continue a public educational 
system as a necessary public function, and 
also a vital part of the sovereignty and 
police power of the State of Arkansas. 
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“Pending further studies and recommenda- 
tions by the school authorities the legisla- 
ture considers that any general or arbitrary 
reallocation of pupils heretofore entered in 
the public school system according to any 
rigid rule of proximity of residence or in 
accordance solely with request on behalf of 
the pupil would be disruptive to orderly ad- 
ministration, tend to invite or induce dis- 
organization and impose an excessive burden 
on the available resources and teaching and 
administrative personnell [personnel] of the 
schools.” 


The Arkansas pupil assignment laws have been 
ruled to be facially valid by this court. See 
Parham v. Dove, 8 Cir., 271 F.2d 132, and Dove 
v. Parham, 282 F.2d 256. Thus, even though it 
may be said that under the original plan assign- 
ments were to be made solely on the basis of 
residence of the pupils, we must rule that the 
Board was not rendered without authority to 
modify, or, more accurately stated, to supple- 
ment such plan by applying the factors and crit- 
eria set forth in the assignment laws, so long as 
they are not applied in an artificial manner and 
for the purpose of continuing segregation in the 
Little Rock schools. In the final analysis, the 
controlling question for determination is whether 
the constitutional rights of children not to be 
discriminated against in school admission on 
grounds of race or color, have been violated. 
See Brown v. Board of Education, 347 U.S. 483; 
Cooper v. Aaron, 358 U. S. 1, 17. 

To properly evaluate the Board’s actions pre- 
ceding the 1959-60 school term, and to make 
determination as to whether, as urged by the 
Board, it proceeded in good faith, recognizing 
its duties as above outlined, we give attention 
to the controlling principles of law. 

While proper application of pupil assignment 
laws may be an effective tool to accomplish 
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racial desegregation in an orderly manner, in 
accordance with the Supreme Court’s directive, 
we also recognize that there is nothing in the 
Arkansas pupil assignment law or the imple- 
menting resolution “clearly inconsistent with a 
continuing policy of compulsory racial segrega- 
tion,” Gibson v. Board of Public Instruction, 
Dade County, Fla., 5 Cir., 272 F.2d 763, 766; 
Mannings v. Board of Public Instruction, 5 Cir., 
277 F.2d 370, 372 and, the criteria which are a 
part of the Act here could be used in such a way 
as to be a vehicle for frustrating the constitu- 
tional requirement laid down by the Supreme 
Court. In Dove v. Parham, supra, 282 F.2d at 
p. 258, we considered the validity of the Arkan- 
sas law, and stated: 


“The recognition of facial validity which we 
thus gave to the statute was on the basis of 
it constituting a ‘legislative non-racial 
scheme’, intended to serve in effecting stu- 
dent location through ‘overall pattern’, in- 
stead of by promiscuous result.” 


We have counseled in explicit language that the 
Act cannot “be made to serve through artificial 
application, as an instrument for maintaining 
* * * a system of racial segregation.” Parham v. 
Dove, supra, 271 F.2d at p. 136. See also, Shut- 
tlesworth v. Birmingham Board of Education 
(N. D. Ala.), 162 F. Supp. 372, affd, 358 U.S. 
101, and Jones v. School Board of City of Alex- 
andria, Virginia, 4 Cir., 278 F.2d 72, at pp. 75 
and 77, where this pertinent comment appears: 


“Such criteria [residence and intelligence 
or scholarship attainment] are in effect in 
many school systems throughout the country. 
In the absence of a showing that these 
factors are used in such a way to deprive 
individuals of their constitutional rights, 
they are, of course, not objectionable on 
constitutional grounds. 
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“If the criteria should be applied only 
to Negroes seeking transfer or enrollment 
in particular schools and not to white chil- 
dren, then the use of the criteria could not 
be sustained. Or, if the criteria are, in the 
future applied to applications for transfer 
and not to applications for initial enrollment 
by children not previously attending the 
city’s school system, then such action would 
also be subject to attack on constitutional 
grounds, for by reason of the existing segre- 
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gation pattern it will be Negro children, 
primarily, who seek transfers.” 


With the foregoing in mind, we revert to the 
factual situation. It may be conceded that the 
defendants, all public spirited citizens, have 
devoted much time, at great personal sacrifice, 
to the operation of the schools of Little Rock 
under the most adverse conditions. We need not 
recite in detail the events leading up to the 
summer of 1959, for this information is readily 
available to interested parties in the numerous 
reported cases cited in the margin at footnote 
1. It is sufficient to say that the Board was re- 
quired to work against a background which in- 
cluded past violent opposition on the part of 
many citizens of the city and officials of the 
State of Arkansas to integration of schools on 
any level, or to any degree, that during the 1957- 
58 year, the schools were operated with United 
States troops in attendance to secure order. 
Aaron v. Cooper, supra, 257 F.2d 33. During 
the 1958-59 school year, the high schools were 
closed pursuant to an Act of the Arkansas legis- 
lature and an order of the Governor of the 
State, and it was not until June 18, 1959, that 
this Act was declared unconstitutional. Aaron v. 
McKinley, supra, 173 F.Supp. 944. There had 
been much public dissatisfaction with, and dis- 
sension between, prior members of the Board 
and three members who are defendants here 
had successfully survived a recall election; there 
was extensive revision of administrative per- 
sonnel, including a new superintendent of schools; 
the inexperienced Board was confronted with 
the difficult task of opening the high schools, 
hiring new teachers, purchasing supplies and 
handling other problems common to the opera- 
tion of all the schools of Little Rock. During the 
summer of 1959 the Board held meetings almost 
every day, many lasting into the evening hours, 
and their task was further complicated by tear 
gas bombing while they were actually in ses- 
sion on August 27, and by dynamiting of the 
school administration building on the evening 
of September 8. It is readily apparent that their 
service as members of the Little Rock School 
Board was at best a thankless task and that it 
was performed at great personal sacrifice. 

However, be that as it may, the question re- 
mains—were plaintiffs herein subjected to dis- 
criminatory and unequal treatment in violation 
of their constitutional rights? Conceding that 
individual members of the Board did act in 
good faith, we must reiterate our statement in 
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Dove v. Parham, supra, 282 F.2d, at p. 261: “* 
* * we * * * have regarded the board as having 
been acting with subjective good faith. The 
question here, however, is not state of mind 
but required action. Required action is measur- 
able only by objectivity.” In reviewing the actions 
of the Board objectively, the facts belie the as- 
sertion that the schools were operated in a non- 
discriminatory manner. At some length, we re- 
view these facts, which speak for themselves. 

On July 14, 1959, shortly after the school 
closing act was declared unconstitutional, a de- 
cision was reached to open the high schools with 
all possible speed, and to that end a public 
announcement was made for plans for school 
registration on July 21 through July 24. As to 
place of registration, students were advised as 
follows: 


“Tech High: All students desiring to attend 
Tech High will register there. 

“Hall High: All students in the Hall High 
Attendance Area will register at Hall High, 
except that Negro students in the Hall 
High Attendance Area who elect to do so 
may register at Horace Mann High School. 

“Central High: All students in the Central 
High Attendance Area will register at Cen- 
tral High, except that Negro students in the 
Central High Attendance Area who elect to 
do so may register at Horace Mann High 
School. 

“Horace Mann High School. All students in 
the Horace Mann High School Attendance 
Area will register at Horace Mann High 
School, except that white students in the 
Horace Mann Attendance Area who elect 


to do so may register at Central High 
School.” 


On that same date, the Board released a state- 
ment to the public, advising of the plan to open 
the schools, observing as follows: 


“Each and every member of the Little 
Rock Board of Education, if given a choice, 
would operate our schools completely segre- 
gated. However, if no choice is offered, we 
will not abandon free public education in 
order to avoid desegregation. To date neither 
Governor Faubus nor anyone else has come 
forward with any method whereby we may 
maintain compulsory segregation and still 
operate our public high schools. If Gover- 
nor Faubus and his attorneys have con- 
ceived of such a plan, we earnestly re- 
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quest that he communicate such plan to 
us immediately. We stand ready at all times 
to confer with him on this matter.” 


Registrations were held as scheduled, and 
each student completed a form giving his name, 
address, occupation of parents, past school 
history, and indicating subjects he desired to 
pursue. No provision was made for an indi- 
cation of school preference. The school at- 
tendance areas mentioned are illustrated by a 
plat, an exhibit before the court, and generally, 
these areas are the same as originally estab- 
lished following the initial adoption of the plan. 
General high school curricula is offered at Mann, 
Central and Hall, and only trades are taught 
at Technical, which, during 1959-60 had an en- 
rollment of 175 white male students. The plat 
in exhibit reflects the residential situation with 
respect to the schools as follows: 


Area Grade White Negro Totals 
Area 1—Horace Mann 10 82 181 263 
11 62 116 178 
12 58 80 138 


202 877 579 


Area 2—Central High 10 520 172 692 
11 485 127 612 
12 407 50 457 


Totals 1412 849 1761 

Area 3—Hall High 10 230 3 233 
ll 236 3 939 

12 21 6 217 
Total... 677 12 608 


At the time of registration, all white students 
living in the Mann attendance area elected to 
register at Central and the majority of Negro 
students residing in the Central and Hall at- 
tendance areas elected to register at Mann, as 
they were authorized to do under the registra- 
tion announcement. However, 50 Negro students 
residing in the Central attendance area registered 
at that school (12 for 12th grade, 16 for 11th 
grade, and 22 for 10th grade); 3 Negro students 
residing in the Central area registered for at- 
tendance at Technical High (1 for grade 12, 2 
for grade 10); 6 Negro students registered for 
attendance at Hall High (2 for grade 12, 1 for 
grade 11, and 3 for grade 10). Of these latter, 
5 resided in the Hall attendance area and 1 


8. Actual enrollment and attendance during the 1959-60 
school year, as opposed to the above residential figures 
was estimated to be approximately 700 at Mann (all 
Negroes); 700 at Hall (3 Negroes); and 1600 at 
Central (6 Negroes). 
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resided in the Central area. Thus, it appears 
that a total of 59 Negro students did not elect to 
exercise their option of registering at Mann High 
School. 

We now come to the events of July 29 when 
initial assignments were made by the Board. Ap- 
parently, as the first business at hand, the Board 
adopted and issued certain Regulations ¢ describ- 
ing criteria to be applied in making initial as- 
signments and re-assignments and procedures 
therefor. These are set out in full in the trial 
court's opinion, 186 F.Supp. at pp. 915-918. The 
next. business was making the assignments. 
Through testimony of members of the Board, it 
appears that only on registration forms submit- 
ted by Negro students who did not register at 
Mann, the notation “C/PP” (abbreviation of 
“Colored, Pupil Placement”) was entered at some 
time by persons in charge of the registration. 
The Board denied that this was requested or 
authorized. Initial assignments were made, ap- 
parently from long lists previously prepared by 
the Superintendent's office. Three of the five 
Negro students who previously had been admit- 
ted to Central High during the 1957-58 year 
were initially assigned to Central, three Negroes 
were assigned to Hall, all remaining Negro stu- 
dents were assigned to Mann, despite their areas 
of registration, and the white students were 
assigned, apparently without exception, accord- 
ing to the school at which they had registered. 
In all, approximately 2600 students were as- 
signed “en masse” at this July 29th meeting. 

At the trial, members of the Board defended 
their action with the plea of the pressure of 
time and other duties; that they had “insufficient 
information” as to the Negro Students who had 
registered at Central, Hall and Technical, and 
that they felt that the rights of students could be 
adequately protected upon re-assignment hear- 
ings. It is established without any serious dispute 
that the Board’s assignment criteria under the 
pupil placement laws was not applied to any 
white student in making these initial assign- 
ments; that no white student was refused assign- 
ment to the school of his residence area or regis- 
tration; and although controverted, the evidence 
convincingly establishes that in making the 
initial assignments of plaintiffs and other Negro 


4. The Arkansas statute, § 80-1531, also provides for re- 
view de novo in the state courts. However, as ob- 
served by the trial court, this avenue of relief is not 
a condition precedent to procedure in the federal 
courts, inasmuch as this is in the nature of judicial 
relief, not administrative remedy. See Dove v. Par- 
ham, supra, 282, F.2d at p. 262. 
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students, the Board’s action was motivated and 
governed by racial considerations. 

The procedures heretofore outlined in making 
initial assignments were clearly in violation of 
the constitutional rights of plaintiffs, and we so 
rule. 

Re-Assignment Hearings. 


As ruled in Parham v. Dove, supra, 271 F.2d 
at p. 139, and as observed by the trial court, it 
is necessary that students wishing to attack the 
action of the school board in the federal courts 
must first, as a condition precedent, exhaust the 
administrative procedures provided by the pupil 
assignment laws. In accordance with the Board’s 
published Regulations, numerous white and 
Negro students filed applications for re-assign- 
ment. Some applications were subsequently with- 
drawn and not all were carried to completion. 
However, a total of 49 applications were pros- 
ecuted in their entirety, 32 of these by white 
students, 17 by Negroes. Of the 32 applications 
of white students, 24 were granted re-assign- 
ment, 8 were denied; of the 17 Negro applica- 
tions, 3 were approved, 14 were denied. Ten 
of the 14 plaintiff-intervenors completed the ad- 
ministrative process and are deemed to have 
exhausted their administrative remedies for the 
purposes of this appeal.® 

While none of the intervenors individually 
directly attacks the Board’s decision denying 
re-assignment, and although we have ruled that 
the procedures in making the initial assignments 
in and of themselves, were discriminatory and 
a violation of plaintiff's constitutional rights, 
nevertheless, we discuss in some detail the 
Board’s action in processing these applications 
for re-assignment. 

This Court fully appreciates the difficulties 
which faced the Board, but again, the facts 
speak for themselves, and objectively, this Court 
cannot overlook them. First, and foremost, of 
course is the circumstance that all 32 applica- 


5. Apparently, one of the intervenors who completed 
the process of administrative review has not joined 
in this appeal. Two of the original plaintiffs in this 
action, Thelma Mothershed and Melba Patillo, who 
had attended Central during the 1957-58 school year, 
and who had registered there for the 1959-60 term, 
did not seek administrative relief through re-assign- 
ment hearings after they were initially assigned to 
Mann. At the trial, it appeared that both students 
were attending schools outside the State of Arkansas. 


Various members of the Board testified that the - 


initial assignments of these girls to Mann was based 
on the fact that one had failed to make a “proper ad- 
justment” at Central, while the other, due to a heart 
condition, would be detrimentally affected by the 
stairs at that school. 


tions by white students were for the purpose of 
seeking transfer to schools outside of their areas 
of registration. The applications of Negro stu- 
dents were for the purpose of seeking re-assign- 
ment to schools within their residential area, 
with the exception of one Central area student 
requesting assignment to Hall. 


As observed, Mann, Central and Hall provide 
similar academic schooling, and it was empha- 
sized by members of the Board that for all 
general purposes the schools offered equal op- 
portunities. Apparently, Central offers a few 
courses not provided by Hall, especially one in 
“Distributive Education” which affords oppor- 
tunities for students to work in “on the job 
training” while attending high school. Mann does 
not provide some courses which are available 
to students at Central, namely, Speech, and cer- 
tain language and business classes. It was pointed 
out at the hearings that such courses would be 
provided at Mann if there was sufficient demand 
for them. There is a gradual rise in median L1.Q. 
and achievement scores from Mann, Tech, Cen- 
tral and Hall, in that order. It was conceded in 
testimony, however, that in all schools there 
would naturally be students who fell below and 
rose above these median figures, and that there 
are bright, average and dull students in all of 
the schools. 


Prior to evaluation of the applications for re- 
assignments by the Board, and at the request 
of the Board, home investigations were made by 
social workers, and psychological and _intelli- 
gence tests were administered to those seeking 
re-assignment. Due to the press of time, it was 
testified that it was possible to conduct only 20 
such investigations; however all 17 of the Negro 
applicants were subjected to these tests. Of the 
24 applications of white students which were 
approved, 3 were “special education” students; 
5 had health problems which would be ag- 
gravated by climbing stairs at Central; 5 
were transferred from Hall to Central for spe- 
cial courses not available at Hall; 2 re-assign- 
ments were made because of administrative 
error in the initial assignments, and 9 applica- 
tions were granted because of transportation ar- 
rangements and a wish to be with fri2nds. In 
the 8 applications of white students which were 
denied, the Board felt that arrangements for 
transportation, the sole ground of the applica- 
tions, were not sufficient to justify transfer of 
the student from the school of his initial assign- 
ment. 
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Review of the 3 Negro applications for re- 
assignment which were granted, reveals that 
one child was of very superior intelligence and 
an “A” student; that the others were of average 
intelligence, one an average student, the other 
an excellent student.® As to the intervenor plain- 
tiffs before us, whose applications were de- 
nied, it appears from exhibits that none is be- 
low the normal range of average intelligence, 
that some are poor students, some average 
students, and some excellent students; that sev- 
eral of these students had attended a “protest 
meeting” where it was announced that students 
refused to attend Mann High School, and some 
students in fact had enrolled late in the Mann 
school after it was pointed out that they were in 
violation of Board regulations.’ 


We have carefully studied the Board’s min- 
utes setting out the oral hearings conducted on 
each application. The Board urges that there 
was no intimidation or unfair dealing as to any 
student, and that each was allowed a public or 
private hearing, as desired. We observe that 
members of the Board and other school officials 
were aligned around a table and that each stu- 
dent appeared before this group to answer 
questions put to him. We do not mean to quib- 
ble with the Board as to the action taken on 
any particular student; however, even a cursory 
examination of the transcripts of the hearings 
illustrates that white students were given a per- 
functory examination, in contrast to extensive 
cross-examination of the Negro students. One 
Negro student, whose application was finally 
granted, appeared before the Board on two diff- 
erent occasions. Several were questioned exten- 
sively as to the adults present and sponsoring 
the “protest meeting” attended by some of the 
applicants. From a review of the Board’s find- 
ings, several of the plaintiffs apparently impress- 


6.In connection with these two students, in discuss- 
ing grounds for approval of re-assignment to Central, 
the Board observed, as to one: 
“... facial features were more caucasian than negroid, 
and . . . manner of speech was crisp and distinct 
..- conducted [self] with dignity but without any of- 
fensive pompousness . . .” 
and as to the other: 
“. ... physical features are much more Caucasian 
than Negroid, as is . . . manner of speech . . . was 
courteous and alert at each hearing and maintained 
a respectful and proper attitude at all times.” 
7. Several students indicated that they believed that their 
portunity to attend Central would be jeopardized 
if they enrolled in Mann. Two of the Negroes whose 
applications were granted had attended this same 
meeting, but in their case, the Board decided to over- 
look this violation. 
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ed the Board as being “evasive,” “disrespectful,” 
“hostile,” “un-cooperative,” or as having “im- 
proper attitudes.” In ruling on one case, and 
denying re-assignment, the Board observed: 
“While an attitude of ‘sticking up for one’s 
rights’ is normally to be commended, this atti- 
tude could create an unbearable problem from 
the standpoint of the Board’s efficient and effec- 
tive operation. of the schools in an extremely 
difficult transition period.”® 

To continue an analysis of the proceedings 
with respect to the applications of other Negro 
students for transfer or re-assignment would 
serve only to unduly burden this opinion. The 
record in each case has received our careful 
consideration and, viewed collectively, we are 
convinced that Negro students were subjected 
to different treatment in the re-assignment pro- 
cedures, that the Board was pre-occupied with 
considerations not ordinarily deemed relevant 
to normal school criteria, and that, consciously 
or otherwise, the standards and criteria were 
applied by defendants for the purpose of im- 
peding, thwarting and frustrating integration. 
The record impels the finding that the relatively 
few Negro students who sought reassignment 
were compelled to undergo a series of tests 
covering various fields, such as education, psy- 
chology, sociology, religion and ethics, law or 
law enforcement, etc. See Mannings v. Board 
of Public Instruction, supra, 277 F.2d at pp. 
374-375. We again caution the defendants in 
the language employed by this Court in Dove 
v. Parham, supra, 282 F.2d at p. 258: 


“Standards of placement cannot be de- 
vised or given application to preserve an 
existing system of imposed segregation. Nor 
can educational principles and_ theories 
serve to justify such a result. These ele- 
ments, like everything else, are subordinate 
to and may not prevent the vindication of 
constitutional rights. An individual cannot 
be deprived of the enjoyment of a constitu- 
tional right, because some governmental 
organ may believe that it is better for him 


8. This student was found to possess the necessary aca- 
demic background for continuing his studies at either 
Mann or at Central and the Board found that there 
was nothing from the standpoint of morals, health, 
or personal standards bearing on the application one 
way or the other. This student failed, however, on 
“attitude and ability to adjust and home environ- 
ment.” At the hearing of his child’s application, 
the father of this student, a doctor, gave a rather 
spirited lecture to the Board as to its constitutional 

uties. 
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and for others that he not have this par- 
ticular enjoyment. The judgment as to that 
and the effects upon himself therefrom are 
matters for his own responsibility.” (Em- 
phasis supplied. ) 


We also appropriately observe that under the 
plan it was contemplated that integration was 
to be effectively completed not later than 1963. 
On the record before us it is difficult to make 
determination of the present status of the situa- 
tion. At the trial of this case, in March, 1960, 
counsel for defendants announced that the 
Board had resolved that it would not proceed 
with phase 2 during the 1960-61 term. In view 
of the stalemate which existed during the period 
of operation of the schools under adverse cir- 
cumstances, 1957-58, and the fact that the 
schools were completely closed during 1958-59, 
the previous failure to move forward may per- 
haps be justified. However, as we approach the 
1961-62 school year, sufficient time has elapsed 
to compel affirmative action in this regard, to 
the end that there may be integration in more 
than a token fashion. 

To summarize, and to reiterate the responsi- 
bilities of defendants: 

(1) The defendants, and their successors, are 
under an injunction which prevents them from 
engaging in any acts which are capable of serv- 
ing to impede, thwart, or frustrate the execu- 
tion of the integration plan which, as found 
herein, may be supplemented by a proper ap- 
plication of the Pupil Assignment Act of Ar- 
kansas. This injunction further requires that 
they “take affirmative steps, on their own ini- 
tiative” to facilitate and accomplish operation 
of the school district on a non-discriminatory 


basis.. (Emphasis supplied). Aaron v. Cooper, 
supra, 261 F.2d at p. 108; Aaron v. Cooper, 
supra, 169 F.Supp. at p. 337. 

(2) The standards and criteria of the pupil 
assignment law cannot be given application to 
preserve imposed segregation. The obligation 
to disestablish imposed segregation is not met 
by applying placement or assignment stand- 
ards, educational theories or other criteria so 
as to produce the result of leaving the previous 
racial situation existing as it was before. If ap- 
plication of standards and criteria has the effect 
of preserving a created status of constitutional 
violation, such application fails to constitute a 
sufficient remedy in dealing with the constitu- 
tional wrong. Dove v. Parham, supra, 282 F.2d 
at p. 259. 

(3) The standards and criteria of the pupil 
assignment law must be applied objectively in 
the making of initial assignments of all students 
in the Little Rock school system to the end that 
imposed segregation is discontinued in the Little 
Rock schools as contemplated by the plan of 
integration. 

(4) The standards and criteria of the pupil 
assignment law must be applied objectively in 
processing applications for transfers or re-assign- 
ments, and without discrimination based on race 
or color to the end that imposed segregation is 
discontinued in the Little Rock schools as con- 
templated by the plan of integration. 

The judgment is reversed and the cause is 
remanded, and the district court is directed to 
retain jurisdiction of the cause to the end that 
our views as herein expressed are carried into 
effect. 


A true copy. 
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HILLTOP APARTMENTS, INC. v. CITY OF ATLANTA, et al. 
Fulton Superior Court, Atlanta Judicial Circuit, December 7, 1960, Case No. A-79,416. 


SUMMARY: In April, 1960, a corporation doing business in Atlanta, Georgia, filed an action 
in the Fulton County superior court against the city and its revenue collector, praying that 
defendants be enjoined from collecting school taxes assessed against plaintiff for the year 
1959. Plaintiff contended that, by reason of certain federal court decisions and orders [Cal- 
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houn v. Members of Board of Education, City of Atlanta, 4 Race Rel. L. Rep. 576 (1959), 
5 Race Rel. L. Rep. 56, 374, 650 (1960)], the city was disabled from collecting the con- 
tested taxes because a 1959 legislative act authorized cities having an independent school 
system to levy and collect taxes only for the support of racially separate public schools and 
provided that, if any court of competent jurisdiction shall hold that the support of such 
separate schools is illegal or unconstitutional or finally determine that a city cannot maintain 
such separate schools, no such city shall thereafter have authority to levy school taxes. De- 
fendants filed a general demurrer. The court held that the 1959 act set forth the exclusive 
method for levying and collecting 1959 taxes, and that a 1960 amendatory act [5 Race Rel. 
L. Rep. 520 (1960)], which dropped references to holdings and final determination by a 
court of competent jurisdiction and which substituted a section to permit the levy and col- 
lection of taxes until there be actual integration of the races in a city school system, did not 
apply to the 1959 school tax. It was also held that the federal district court’s orders and 
judgments constitute a final determination by a court of competent jurisdiction such as dis- 
abled the city in reference to the 1959 school tax in question and that, contrary to defend- 
ants’ contention, the fact that schools in 1959 were actually separately operated did not 
authorize collection of the tax herein involved, although the court added that such fact 
would authorize the subsequent collection of taxes under the 1960 amendment. The court 
stated that, the levy and collection of taxes being an exercise of “the highest attribute of 
sovereignty,” taxes could be levied by a county or city only when and as authorized by the 
legislature pursuant to the state constitution, and that the fact that the United States Su- 
preme Court had held that separate public schools cannot be required “in no way serves to 
confer . . . upon any municipal corporation of Georgia the right to tax.” The petition was 
therefore held to set out a cause of action for the relief prayed, and the demurrer was ac- 
cordingly overruled. 


PYE, Judge. The Supreme Court held that the evidence 


adduced at the trial was neither set out in the 


ORDER bill of exceptions, nor attached thereto as an 





The petition in this case was filed April 12, 
1960 against the City of Atlanta, Charles L. Mat- 
thews, Municipal Revenue Collector of the City 
of Atlanta, and Manufacturers Trust Company. 
On May 6, 1960, plaintiff amended the petition 
by dismissing Manufacturers Trust Company as 
a party defendant, and by deleting paragraph 
four of the prayers of the plaintiff's petition 
which related to relief prayed against that com- 
pany. On May 6, 1960, the City of Atlanta and 
said Municipal Revenue Collector filed a gen- 
eral demurrer, and also special demurrers. On 
December 6, 1960, the City of Atlanta and 
Charles L. Matthews filed renewed general de- 
murrers, and also renewed special demurrers. 

It is stated by counsel for all parties now be- 
fore the Court that the demurrers in the case 
raise only questions by way of general de- 
murrer, and that no questions of special 
demurrer are presented. 

This case previously came on for trial on ap- 
plication for interlocutory injunction before 
Judge Jesse M. Wood, under date of May 6, 
1960. The case subsequently went to the Su- 
preme Court and is reported in 216 Ga. 275. 


exhibit, nor included in the record, and affirmed 
the judgment denying an interlocutory injunc- 
tion, because the Supreme Court stated it could 
not determine whether the Trial Court erred or 
abused its discretion in the absence of the evi- 
dence. The previous decision of the Supreme 
Court, therefore, does not shed any light on 
the issues now before the Court: 

The petition contains several specific prayers 
and a prayer for general relief, and both par- 
ties concede that the petition includes a prayer 
that the City of Atlanta and said Municipal 
Revenue Collector be enjoined and restrained 
from collecting the school taxes assessed against 
plaintiff for the year 1959. Plaintiff contends 
that these taxes are not owed by it, because 
under the provisions of the Act approved March 
10, 1959, the City of Atlanta was disabled 
from collecting taxes for the operation of public 
schools by reason of certain orders and deci- 
sions in the District Court of the United States 
set forth in plaintiff's petition. The Act of 1959 
authorizes municipal corporations having an in- 
dependent school system to levy and collect 
taxes only for the support of separate public 
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schools for the white and colored races. The 
Act provides if it shall be held by any court 
of competent jurisdiction that the support of 
separate public schools for the white and colored 
races is illegal or violative of the constitutional 
rights of any person, or if it shall be finally 
determined by a court of competent jurisdic- 
tion, that any such municipal corporation can- 
not maintain separate schools for the white and 
colored races, then all power conferred upon 
any such municipal corporation by this Act shall 
immediately terminate and cease to be effective, 
and no such municipal corporation shall there- 
after have power or authority to levy any tax, 
ad valorem or otherwise, for the support and 
maintenance of public schools. 


Plaintiff contends that the orders and judg- 
ments of the District Court of the United States 
set forth in its petition amount to such holding 
by a court of competent jurisdiction and amount 
to a final determination by a court of competent 
jurisdiction in the respects above referred to, 
and that by reason thereof the City of Atlanta 
was disabled from issuing the execution against 
it for public school taxes for the year 1959. 


Defendants, on the other hand, contend: (1) 
Said Act of 1959 does not apply to the levy 
for the year 1959 against plaintiff referred to 
in its petition. (2) If the Act of 1959 does 
apply, the petition does not disclose any hold- 
ing by a court of competent jurisdiction or 
any final determination by a court of competent 
jurisdiction of such nature and character as dis- 
ables the City as contended by the plaintiff. (3) 
That in any event, the petition does not allege 
that separate schools were not in fact operated 
during 1959, and the Court will take judicial 
notice that separate public schools were in fact 
carried on by the City of Atlanta during 1959, 
and that by reason thereof, the proviso con- 
tained in Section 2 of said Act of 1959 is ap- 
plicable, and saves the school tax against plain- 
tiff, said proviso being: provided, however, that 
the closing of any public school within such 
municipality by authority of State law shall not 
prevent the exercise of the power of taxation 
conferred by this Act for the support of public 
schools thereafter continued in operation as 
separate public schools for the white and col- 
ored races; it being contended by defendants 
that this proviso indicates the purpose and inten- 
tion of the General Assembly in enacting this 
Act of 1959 to permit the support of public 
schools by municipalities by taxation, so long as 


such schools are in fact separately operated, not- 
withstanding the provisions above referred to as 
to holdings by a court of competent jurisdiction 
and final determination by a court of competent 
jurisdiction. 

The first question for decision is whether the 
Act of 1959 applies, or whether, as is contended 
by the defendants, the applicable statute is 
that approved March 7, 1955 and set forth in 
Georgia Laws 1955, pages 3130-3132, Sections 
1 and 2. Said Section 2 provides that for the 
purpose of raising revenue for the support and 
maintenance of education and for other school 
purposes, the Mayor and Board of Aldermen 
of the City of Atlanta shall have full power 
and authority, and they may provide by or- 
dinance for the assessment, levy, and collection 
of an ad valorem tax on all real and personal 
property, which under the laws of this State is 
subject to taxation within the incorporate limits 
of said City amounting to seven mills. 

The Court is of the opinion that the Act of 
1955 does not apply, and that the Act of 1959 
does apply to the levy for the year 1959 in 
question. 

The City of Atlanta is a creature of the Gen- 
eral Assembly, and the Court construes said 
Act of 1959 as setting forth the exclusive method 
whereby the taxes in question might be levied 
and collected for the year 1959. 

The next question arises under the contention 
of the City that the petition does not allege any 
holding by a court of competent jurisdiction or 
any final determination by a court of compe- 
tent jurisdiction sufficient to disable the City 
as contended by plaintiff, and in connection 
therewith the contention of the defendants that 
the proviso above referred to indicates an in- 
tention on the part of the Legislature in enact- 
ing the Act of 1959 that taxes might be lawfully 
assessed, levied, and collected by the City of 
Atlanta for public school purposes for the year 
1959, if in fact the schools were separately op- 
erated during that year. 


This requires a construction of the Act of 
1959. It is helpful in making such construc- 
tion to consider the Act approved February 19, 
1960, and set forth in Georgia Laws 1960, pages 
147-149, which Act amends the Act of 1959 by 


‘dropping entirely the references to holdings by 


a court of competent jurisdiction and final de- 
termination by a court of competent jurisdiction, 
the Act of 1960 substituting a new Section 2 al- 
together, the purport and effect of which is to 
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permit the levy, assessment, and collection of 
taxes for the operation of public schools by the 
City of Atlanta until there be actual integra- 
tion of the races in the system. 


The Court is not called upon to make any 
detailed construction of the Act of 1960, and 
such would not be appropriate in this case, but 
consideration of the Act of 1960 is important 
as bearing upon the proper construction to be 
given the Act of 1959. It seems to the Court 
that by the Act of 1960 the General Assembly 
have indicated the construction which they 
placed upon the Act of 1959, namely: that by 
the Act of 1959 disability was imposed upon the 
City upon holdings by a court of competent 
jurisdiction and upon final determination by a 
court of competent jurisdiction, which disability 
the General Assembly desired to remove and to 
permit the City to tax for public school purposes 
until there should be some actual integration. 


What is here involved is the Act of 1959 
and the specific school tax against the plaintiff 
in this case. In the opinion of the Court, the 
Act of 1960 would not apply to the school tax 
against the plaintiff, but the legality of the 
execution against the plaintiff is to be judged 
solely by the Act of 1959. 


Now, turning again to the contentions of de- 
fendants that under the Act of 1959, the actual 
operation of separate public schools is sufficient 
to authorize the City to levy taxes for public 
school purposes, notwithstanding holdings by 
a court of competent jurisdiction and final de- 
termination by a court of competent jurisdic- 
tion as referred to in the first part of Section 2 
of said Act: 


The title of the Act states that it is an Act 
to provide for the support of independent school 
systems which municipal corporations are au- 
thorized by the Constitution to maintain, to 
authorize ad valorem taxation for the support 
of such school systems, to limit the purposes for 
which the power of taxation may be exercised 
in the support of such independent school 
systems, and for other purposes. 


Section 1 provides that every municipal cor- 
poration having an independent school system 
which it is permitted by Article 8, Section 7, 
Paragraph 1 of the Constitution of Georgia to 
maintain, including any municipal corporation 
having a public school system established prior 
to the adoption of the Constitution of 1877 is 
hereby authorized to levy ad valorem taxes for 
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the support of separate public schools for the 
white and colored races within the rates stated. 

Section 2 provides that the authority hereby 
conferred upon municipal corporations to levy 
taxes may be exercised only for the purpose 
of levying such taxes for the support of separate 
public schools for the white and colored races, 
and if it shall be held by any court of compe- 
tent jurisdiction that the support of separate 
public schools for the white and colored races 
is illegal or violative of the constitutional rights 
of any person, or if it shall be finally determined 
by a court of competent jurisdiction that any 
such municipal corporation cannot maintain 
separate schools for the white and colored races, 
then all power conferred upon any such muni- 
cipal corporation by this Act shall immediately 
terminate and cease to be effective, and no such 
municipal corporation shall thereafter have pow- 
er or authority to levy any tax, ad valorem 
or otherwise, for the support and maintenance 
of public schools, and the superior court of the 
county shall have jurisdiction to enjoin any at- 
tempt to exercise any such power at the suit of 
any taxpayer in the municipality; provided, how- 
ever, that the closing of any public school 
within such municipality by authority of State 
law shall not prevent the exercise of the power 
of taxation conferred by this Act for the support 
of public schools thereafter continued in opera- 
tion as separate public schools for the white 
and colored races. 


Section 3 provides that the Act shall supersede 
all existing general local laws authorizing mu- 
nicipal corporations to levy taxes for the support 
of independent school systems permitted by 
Article 8, Section 7, Paragraph 1 of the Con- 
stitution, including local or general laws au- 
thorizing municipal corporations to levy taxes 
for the support of public school systems estab- 
lished prior to the adoption of the Constitution 
of 1877. 

It seems to the Court clear that by the Act of 
1959 the General Assembly have conferred a 
precisely stated and limited authority upon such 
municipalities in reference to taxation for public 
school purposes, namely: that taxation is per- 
mitted only for public schools in which the 
children of the two races are separately edu- 
cated, the language of the Act being that such 
a municipality is hereby authorized to levy ad 
valorem taxes for the support of separate public 
schools for the white and colored races, and 
that such authority may be exercised only for 
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the purpose of levying such taxes for the support above referred to. Moreover, it does not appear 


of separate public schools for the white and 
colored races. The provision for separate schools 
here is not a condition subsequent, but is a con- 
dition precedent, that is to say, the General 
Assembly have delegated such municipality the 
authority to levy taxes only for separate public 
schools, and have not delegated the authority 
to levy taxes for public schools which are not 
separate. The provision that if it should be held 
by any court of competent jurisdiction that the 
support of separate public schools for the white 
and colored races is illegal or violative of the 
constitutional rights of any person, or if it shall 
be finally determined by a court of competent 
jurisdiction, that any such municipal corporation 
cannot maintain separate schools for the white 
and colored races, then all power conferred 
upon any such municipal corporation by this 
Act shall immediately terminate and cease to be 
effective, and no such municipal corporation 
shall thereafter have power or authority to levy 
any tax, ad valorem or otherwise, for the support 
and maintenance of public schools is not a 
condition subsequent, but is simply a method 
which the General Assembly have provided for 
the implementation and enforcement of the 
condition precedent named in the Act that 
authority is granted to tax for public schools only 
when the schools are separate. 

We are not here dealing with any provision 
cutting off funds, or denying funds already au- 
thorized or appropriated, but here we are deal- 
ing simply with a provision which the General 
Assembly have placed in the Act of 1959 to 
implement and enforce the condition precedent 
placed by it in said Act, and the limitation of 
authority conferred by it in said Act, namely: 
the express, precise, and definite limitation that 
municipal corporations are not authorized to tax 
for the maintenance of public schools unless they 
are separate. 


In the opinion of the Court, the proviso that 
the closing of any public school within such 
municipality by authority of State law shall not 
prevent the exercise of the power of taxation 
conferred by this Act for the support of public 
schools thereafter continued in operation as 
separate schools for the white and colored races 
is not here applicable. 

In the opinion of the Court, this proviso 
should not be construed to limit the provisions 
in reference to holdings by a court of competent 
jurisdiction or final determination by such court 


in the pleadings that there has been any closing 
of any public school by authority of State law, 
and the Court takes judicial notice that such 
has not occurred. 

Said Act of 1959, in order to be properly 
understood, analyzed, and construed, must be 
considered in the light of the provisions of the 
Constitution of this State on the subjects of 
education and taxation as set forth respectively 
in Article 8 and Article 7 of the Constitution of 
1945. 

By the Constitution of 1945, Article 8, Section 
1, Paragraph 1 it is provided: “System of com- 
mon schools; free tuition; separation of races. 
The provision of an adequate education for the 
citizens shall be a primary obligation of the 
State of Georgia, the expense of which shall be 
provided for by taxation. Separate schools shall 
be provided for the white and colored races.” 

Article 7, Section 2, Paragraph 1 provides: 
“Taxation, how and for what purposes exercised. 
The powers of taxation over the whole State 
shall be exercised by the General Assembly for 
the following purposes only: .. . (2) For edu- 
cational purposes.” 

Article 7, Section 4, Paragraph 1 provides: 
“Taxing power of counties. The General As- 
sembly shall not have the power to delegate to 
any county the right to levy a tax for any 
purpose except: .. . (3) For educational pur- 
poses upon property located outside of inde- 
pendent school systems, as provided in Article 8 
of this Constitution.” 

These provisions of the Constitution of 1945 
are to be construed together and therefrom it is 
plain that neither the General Assembly nor the 
county authorities may levy or collect taxes for 
publicly operated public schools except separate 
schools for the children of the two races, so- 
called integrated schools being unknown to the 
Georgia Constitution. The provision for separate 
education is inseparable, and when and where 
separate education fails, publicly operated 
schools likewise fail and fall with the same blow 
which destroys the separation. See, official opin- 
ion of Attorney General Eugene Cook, rendered 
upon the request dated September 14, 1954 by 
Governor Herman E. Talmadge, Governor of 


- Georgia, as set forth in the official report of the 


Georgia Commission on Education to the Mem- 
bers of the General Assembly, December, 1954. 

The Constitution of 1945 also provides in 
Article 8, Section 10, Paragraph 1 as follows: 
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“Systems established prior to Constitution of 
1877. Public School systems established prior 
to the adoption of the Constitution of 1877 shall 
not be affected by this Constitution.” And in 
Article 8, Section 7, Paragraph 1 as follows: 
“Maintenance of existing systems; new systems 
prohibited. Authority is hereby granted to mu- 
nicipal corporations to maintain existing inde- 
pendent school systems, and support the same as 
authorized by special or general law, and such 
existing systems may add thereto colleges. No 
independent school system shall hereafter be 
established.” 

By Article 8, Section 5, Paragraph 1, each 
county, exclusive of any independent school 
system then in existence therein, was made to 
compose one school district. 

The Act of 1959 was authorized specifically 
by Article 8, Section 7, Paragraph 1 above re- 
ferred to. Under the provisions of Article 8, 
Section 10, Paragraph 1 above referred to the 
independent system of the City of Atlanta was 
not affected by the Constitution of 1945, but 
continued subject to action of the General As- 
sembly modifying or repealing the authority of 
the City of Atlanta to continue the operation of 
public schools. 

We thus see that by the Act of 1959, the 
independent systems of municipalities are placed 
in substantially the same position as that which 
the Constitution provides for other schools pub- 
licly operated, and thus the Act of 1959 imple- 
ments the policy of the State that publicly 
operated schools may be supported by taxation 
only if they be separate for the children of the 
two races. We further see that by the Act of 
1959, the General Assembly have, so to speak, 
policed the provision that taxes are authorized 
to be imposed by municipalities for public 
schools only when the schools are separate, by 
providing as above stated with reference to 
holdings by a court of competent jurisdiction or 
a final determination by such court, against con- 
tinued separation. 

As above observed, the Act of 1960 does not 
continue this requirement, the Act of 1960 
look:ag alone to the actual condition obtaining 
in the schools as therein stated, but the taxes 
here involved are governed by the Act of 1959; 
the fact that the Act of 1960 is not now ap- 
plicable in respect of the requirements above 
referred to as to holdings by a court of compe- 
tent jurisdiction or final determination by such 
court, does not mean that the levy of taxes here 
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involved is not to be governed exclusively by 
the Act of 1959 as it existed prior to the amend- 
ment of 1960. 

In construing the Act of 1959 in the light of 
the provision of the Constitution of 1945 above 
referred to, it seems clear to the Court that by 
such Act the General Assembly have presented 
a uniform situation, namely: taxation for the 
operation of public schools is authorized only 
for separate public schools. This result obtains 
as above stated in reference to schools other 
than those operated by municipalities in virtue 
of the Constitution itself. And by the Act of 
1959; the General Assembly put schools operated 
by municipalities in the same status. 

The levy and collection of taxes is an exer- 
cise of the highest attribute of sovereignty, and 
in reference to taxes levied by the State of 
Georgia or a county or municipality thereof, 
such taxes may be levied only when and as 
authorized by the General Assembly pursuant 
to the Constitution of the State. The fact that 
holdings have been made by the Supreme Court 
of the United States to the effect that separate 
public schools cannot be required in no way 
serves to confer upon the General Assembly of 
Georgia or upon any municipal corporation of 
Georgia the right to tax. The authority to tax 
is limited to taxation for separate schools; if 
separate schools cannot be maintained, then 
the result is that schools for which taxes may 
be levied and collected cannot be maintained. 
That is no authority to tax for the maintenance 
of integrated schools either in the General As- 
sembly or in any municipal corporation. 

It seems necessary to make the above hold- 
ings, because it is necessary to consider all these 
factors in order to arrive at a proper construc- 
tion of the Act of 1959 which is directly in- 
volved in this case and necessary for a deter- 
mination thereof. 

The next question is whether the petition 
alleges holdings by a court of competent juris- 
diction such as disabled the City in reference 
to the 1959 school tax in question. As above 
stated, the Act of 1959 provides if it shall be held 
by any court of competent jurisdiction that the 
support of separate public schools for the white 
and colored races is illegal or violative of the 
constitutional rights of any person, or if it shall 
be finally determined by a court of competent 
jurisdiction, that any such municipal corpora- 
tion cannot maintain separate schools for the 
white and colored races, then all power con- 





. —_. Sw ee. eee ew ee ee ee ee oe ee 


1961-62] COURTS 73 


ferred upon any such municipal corporation by 
this Act shall immediately terminate and cease 
to be effective, and no such municipal corpora- 
tion shall thereafter have power or authority to 
levy any tax, ad valorem or otherwise, for the 
support and maintenance of public schools. 

In the opinion of the Court, the orders and 
judgments of the District Court of the United 
States spelled out in the plaintiff's petition con- 
stitute holdings by a court of competent juris- 
diction as above referred to, and also constitute 
a final determination by such court of competent 
jurisdiction upon the question at issue. The fact 
that schools in 1959 were actually separately 
operated does not, in the opinion of the Court, 
authorize the collection of the tax here involved, 
although, such would authorize the collection of 
taxes under the Amendment of 1960. 

The Act of 1959 provides that the superior 


courts of the county shall have jurisdiction to 
enjoin any attempt to exercise any such power 
at the suit of any taxpayer of the municipality. 
This provision fixes venue in the superior court 
of the county, and the procedure of such action. 

As has been heretofore stated, the parties 
concede that the relief prayed includes a prayer 
for injunction to restrain the defendant City and 
its Municipal Revenue Collector from collecting 
the school tax for the year 1959 against plaintiff. 
In the opinion of the Court, the petition sets 
out a cause of action for this relief, and it is 
not necessary to determine whether it sets out 
a cause of action for any other relief. 

Ground one of the renewed general demurrer 
is therefore overruled. The Court is of the opin- 
ion that the remaining grounds of the general 
demurrer are without merit, the statute fixing 
the procedure, and they are overruled. 
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Karen Renee AUGUSTUS, a minor, etc., et al. v. The BOARD OF PUBLIC INSTRUCTION OF 
ESCAMBIA COUNTY, FLORIDA, etc., et al. 


United States District Court, Northern District, Florida, Pensacola Division, October 26, 1960, and 
March 16, 1961, Civil Action No. 1064, F.Supp. 


SUMMARY: A Negro filed a suit to desegregate the schools of Escambia County, Florida, 
requesting relief against discriminatory treatment of students and an order directing the 
county board of instruction to cease assigning teachers, principals, and other school person- 
nel on the basis of the race and color of the students attending the school to which the per- 
sonnel is assigned. Plaintiff argued that this action was supportable on the theory that the 
children themselves have the right to attend a school system where no decision of the school 
board is made on consideration of race, and that there is such a community of interest be- 
tween students and teachers as to give the students the right to bring a class action for teach- 
ers not a party thereto. Defendants made a motion to strike all references to non-student 
personnel from the complaint. The court granted the motion, holding that the School Segre- 
gation Cases and subsequent interpretations referred only to the segregation of students, and 
involved no ruling that assignment of teachers, principals, and other school personnel on 
the basis of race or color is a “violation of the equal protection clause adhering to students.” 
Also, it was held that the standing of plaintiff was not such as to permit him to include teachers 
and others in a class action. A later motion by plaintiff for a summary judgment on the com- 
plaint and pleadings as amended was denied. 185 F.Supp. 450, 5 Race Rel. L. Rep. 645 
(1960). Subsequently, the court set January 16, 1961, as the date for a hearing to determine 
the fact issue of whether plaintiffs had been or were being denied admission to a certain 
county school because of race, and ordered the board to be prepared then to advise the court 
as to “matters inherent in the development of a plan for the assignment of pupils in ac- 
cordance with the Constitution of the United States” and as to a date when the board could 
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formally submit such a plan to the court. After the hearing, the court on March 16, 1961, 
found that applications for admission to and transfer within the county’s public schools were 
acted upon by the board on consideration of the applicants’ race or color. It therefore ordered 
the board within 90 days to submit a plan whereby plaintiffs and members of the class repre- 
sented by them would thereafter be afforded a “reasonable and conscious opportunity” to ap- 
ply for admission or transfer to “any schools for which they are eligible without regard to 


their race or color, and to have that choice fairly considered by enrolling authorities.” 


CARSWELL, District Judge. 


ORDER 


This cause coming on for hearing pursuant 
to notice and counsel for the respective parties 
being present and heard thereon, upon consider- 
ation, it is hereby 


ORDERED: 


(1) That hearing will be held before the 
Court at 10:00 A.M., Centra] Standard Time, 
Monday, January 16, 1961, at Pensacola, Florida, 
to determine the following issue of fact: 

(a) Whether or not the plaintiff children, or 
one of them, were, or have been, or are being, 
denied admission to O. J. Semmes Elementary 
School of Escambia County due to race. 

(b) On this issue the parties agree to submit 
testimony of no more than three (3) witnesses 
to the side. 

(2) The Board of Public Instruction of Es- 
cambia County, Florida, will come prepared to 
advise the Court as to matters inherent in the 
development of a plan for the assignment of 
pupils in accordance with the Constitution of 
the United States and to advise the Court as 
to a specific date in which it can formally sub- 
mit such plan to it for the consideration of the 
Court. 


DONE AND ORDERED in Chambers at 
Pensacola this 26th day of October 1960. 


ORDER 


Based upon the depositions filed in this cause 
and upon the testimony presented at hearing on 
January 16, 1961, the Court finds that plaintiffs 
have established on this record that applications 
for admission to and transfer within the public 
schools of Escambia County, Florida, are acted 
upon by the Board of Public Instruction, on 
consideration of the race or color of the individ- 
ual applicants in violation of the constitutional 
rights of said applicants as provided by the Su- 
preme Court of the United States in Brown v. 
Board of Education of Topeka, 347 U.S. 483, 
and subsequent cases. 

THEREFORE, in consideration of the fore- 
going, the Board of Public Instruction of Escam- 
bia County, Florida, is hereby granted a period 
of ninety days from the date of this order to 
submit to this Court for its consideration “a plan 
whereby the plaintiffs and members of the class 
represented by them are hereafter afforded a 
reasonable and conscious opportunity to apply 
for admission to”, or transfer to, “any schools 
for which they are eligible without regard to 
their race or color, and to have that choice fairly 
considered by enrolling authorities”, inaccord- 
ance with the United States Court of Appeals, 
Fifth Circuit, opinion in Gibson v. Board of 
Public Instruction, Dade County, Florida, 272 
F.2d 763. 

DONE and ORDERED in Chambers at Tal- 
lahassee, Florida, this 16th day of March, 1961. 
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Earl Benjamin BUSH, et al. v. ORLEANS PARISH SCHOOL BOARD, et al., etc. 


United States District Court, Eastern District, Louisiana, New Orleans Division, March 3, 1961, 191 
F.Supp. 871. 


SUMMARY: This is a continuing development in the efforts of Negroes to desegregate schools 
in Orleans Parish, Louisiana. Earlier developments in this case may be found at 1 Race Rel. 
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L. Rep. 305, 306, 643 (1956); 2 Race Rel. L. Rep. 308, 778 (1957); 3 Race Rel. L. Rep. 
171, 424, 649 (1958); 4 Race Rel. L. Rep. 581 (1959); 5 Race Rel. L. Rep. 375, 378, 655, 
1000 (1960). 

In February, 1961, the United States attorney, who had entered the case as amicus curiae 
earlier (5 Race Rel. L. Rep. 1000), moved for an injunction restraining the enforcement of 
three new Louisiana enactments: Act 5 of the Second Extraordinary 1960 session (removes 
the Orleans Parish School Board’s attorney, 5 Race Rel. L. Rep. 1232); Act 4 of the Third 
Extraordinary 1960 session (removes entire Orleans Parish school board, 6 Race Rel. L. Rep. 
293, infra); Senate Concurrent Resolution 7, Third Extraordinary 1960 session (ad- 
dresses out of office the superintendent of schools, 6 Race Rel. L. Rep. 296, infra). 
A three-judge court granted a temporary restraining order, noting “certainly Louisiana 
Legislators cannot seriously have expected us to condone new devices for re-establishing 
an unjust racial discrimination which the highest court in the land has repeatedly con- 
demned as unconstitutional.” The court rejected the state’s contention that the action com- 
plained of would be a mere reshuffling of the board personnel, with desegregation 
unaffected. “. . . The ultimate goal remains to block desegregation of the public schools and 
frustrate the enjoyment of constitutional rights. The method is to wrest control of the New 
Orleans schools from the elected board and, incidentally, punish the members of that board 
and its faithful employees for complying with the mandate of the court. . . .” The court also 
rejected the state’s contention that since the United States is only an amicus, it cannot ask for 
affirmative relief. The right of the attorney general to institute actions for contempt is un- 
challenged, the court noted, and ruled that the less radical means chosen in the present case 
was also permissible. 


RIVES, Circuit Judge, and CHRISTENBERRY 
and WRIGHT, District Judges: 


Board, 163 F.Supp. 701, aff'd, 268 F.2d 78. See 
also, Lane v. Wilson, 307 U.S. 268. 

Nevertheless, the Legislature continued to con- 
trive circumventive artifices. 

In 1958 a third group of segregation laws was 
enacted, including Act 256, which empowered the 
Governor to close any school under court order to 
desegregate, as well as any other school in the sys- 
tem. In the first court test of this law it was struck 
down as unconstitutional by this court on August 
27, 1960. Bush v. Orleans Parish School Board, 187 


Once again,’ irresponsible conduct on the 
part of some Louisiana officials compels us to 


1. The Orleans Parish school desegregation controversy 
has in the federal courts for more than eight 


years. 
In 1954, the state adopted a constitutional amend- F.Supp. 42. 
ment and two segregation statutes. The amendment On July 15, 1959, the court ordered the New 


and Act 555 purported to re-establish the existing 
state law requiring segregated schools. Act 556 pro- gation, Bush v. Orleans Parish School Board, No. 
vided for assignment of pupils by the school super- 8630, but there was no compliance. Therefore, on 
intendent. On February 15, 1956, this court held May 16, 1960, the court itself formulated a plan 
that both the amendment and the two statutes were row. f ordered desegr ation to begin with the first 


Orleans School Board to present a plan for desegre- 





invalid. The court issued a decree enjoining the 
School Board, “its agents, its servants, its employees, 
their successors in office, and those in concert with 
them who shall receive notice of this order” from 
requiring and _ permitting segneenticn in the New 
Orleans schools. Bush v. Orleans Parish School 
Board, 188 F.Supp. 337, aff'd, 242 F.2d 156, cert. 
denied, 354 U.S. 921. 
Not only was there no compliance with that order. 
but immediately thereafter the Legislature produc 
a new package of laws, in particular Act 319 (1956) 
which purported to “freeze” the existing racial 
status of public schools in Orleans Parish and to 
reserve to the Legislature the power of racial re- 
classification of schools. On July 1, 1958, this court 
ed to accept the School Board’s contention 
that Act 319 had relieved the Board of its responsi- 
bility to obey the desegregation order. In the words 
of the court, “any legal artifice, however cleverly 
contrived, which would circumvent this — [of 
the Supreme Court, in Brown v. Board of Educa- 
tion, 847 U.S. 488] and others predicated on it, 
is unconstitutional on its face. Such an artifice is 
the statute in suit.” Bush v. Orleans Parish School 


grade level in the fall of 1960. 

For the fourth time, in its 1960 session, the Legis- 
lature produced a packet of segregation measures, 
this time to prevent compliance with the order of 
May 16, 1960. Four of these 1960 measures—Acts 
838, 495, 496 and 542—and the three earlier acts 
referred to above—Act 555 of 1954, Act 319 of 1956 
and Act 256 of 1958—were declared unconstitutional 
by a three-judge court on August 27, 1960, in the 
combined cases of Bush v. Orleans Parish School 
Board and Williams v. Davis, and their enforcement 
by “the Honorable Jimmie H. Davis, Governor of the 
State of Louisiana, and all those persons acting in 
concert with him, or at his direction, including the 
defendant, James F. Redmond,” was enjoined. Bush 
v. Orleans Parish School Board, 187 F.Supp. 42, 45. 
At the same time, the effective date of the desegre- 
gation order was pestpanes to November 14, 1960. 
On this date the School Board began good faith 
compliance with the court’s order. 

At the First Extraordinary Session of 1960, how- 
ever, the Louisiana Legislature adopted a new series 
of measures designed to thwart the orders of this 
court. Even after integration was an accomplished 
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the unpleasant but necessary task of issuing 
further injunctions. As before, the campaign is 
aimed at the duly elected Orleans Parish School 
Board which, in good faith, continues to comply 
with the orders of this court requiring desegre- 
gation of the public schools of New Orleans. 
A further effort is made to remove the entire 
Board and replace it with a new group appointed 
by the Legislature. Act 4, 3d Ex. Sess. 1960. 
And, in case the frontal assault should fail, a 
series of flanking maneuvers has been initiated. 
Among these are the Secretary of State’s re- 
fusal to certify the recent re-election of one 
Board member, a resolution purportedly “ad- 
dressing out of office” the superintendent of 
schools elected by the present Board, Sen. Conc. 
Res. 7, 3d Ex. Sess. 1960, and a statute which 
seeks to deprive the Board of its attorney and 
force upon it the State Attorney General, Act 5, 
2d Ex. Sess. 1960. 

In view of our reiterated injunction expressly 
prohibiting the Legislature, the Governor, the 
Attorney General and other state officials from 
“interfering in any way with the administration 
of the public schools for Orleans Parish by the 
Orleans Parish School Board,” ® it is difficult to 
understand these recent actions which so plainly 
violate the orders of the court. Certainly 
Louisiana's legislators cannot seriously have ex- 
pected us to condone new devices for re-estab- 
lishing an unjust racial discrimination which the 
highest court in the land has repeatedly con- 
demned as unconstitutional. On the other hand, 
we are reluctant to assume that this is defiance 


fact, the Legislature sought to defeat it. On Novem- 
ber 30, 1960, this court held Acts numbered 2, 10 
through 14, and 16 through 23, as well as House 
Concurrent Resolutions Nos. 10, 17, 18, 19 and 23, 
unconstitutional. Bush v. Orleans Parish School 
Board, 188 F.Supp. 916. 

Undeterred, in its Second Extraordinary Session 
for 1960, the Louisiana Legislature passed further 
measures to frustrate the Orleans Parish School Board. 
in its effort to comply with the orders of the court. 
On December 21, 1960, Act 2 and House Concurrent 
Resolutions 2, 23 and 28 of this session were de- 
clared unconstitutional and the enforcement of Act 
5, now before us, was temporarily restrained. Bush 
v. Orleans Parish School Board, — F.Supp. — (Dec. 
21, 1960). 

The Third Extraordinary Session produced the 
measures under consideration here. A Fourth Special 
Session was abortive, but, at this writing, the Lou- 
isiana Legislature has just adjourned from its Fifth 
Extraordinary Session, the product of which has yet 
to be evaluated. 

2. See Bush v. Orleans Parish School Board, 187. 
F.Supp. 42, 45; temporary injunction issued Novem- 
ber 30, 1960, on opinion reported at 188 F.Supp. 
pad temporary injunction issued December 21, 
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merely for the sake of defiance, for it is unthink- 
able that, without even the excuse of possible 
success, a state would deliberately expose its 
citizenry to the unseemly spectacle of lawgivers, 
sworn to uphold the law, openly flouting the 
law. 


Totally ignoring our previous finding to the 
contrary, they now insist that interference with 
the elected school board of Orleans Parish has 
nothing whatever to do with resistance to in- 
tegration of the public schools of Orleans Parish. 
We are assured that the substitute school board, 
the new superintendent and the new school 
board attorney will all be bound by the out- 
standing orders of this court, and it is argued 
that a harmless change in personnel cannot 
affect the implementation of constitutional 
rights, hence, does not concern the federal 
tribunals. In short, we are told that the new 
legislation is pointless, or, at most, constitutes 
an innocent domestic amusement. 


But, even if we were so disposed, we could 
not ignore the background of the new legisla- 
tion. These are not the first blooms of a new 
spring. This litigation is now in its ninth year 
and the record is a chronology of delay, evasion, 
obstruction, defiance and reprisal. Nor is the 
state administration or the legislature which 
sponsored the measures under consideration a 
faceless new body. At the behest of the same 
Governor, the same legislators have recently con- 
cluded an unprecedented Fifth Special Session, 
and the pattern of their labors is more than 
familiar. Without attending all they have said 
and done, we must at least notice such of their 
past actions as have come to our judicial at- 
tention, and these are enough to make up a 
complete catalog of resistance to constitutional 
authority. No one needs reminding how many 
efforts have been made in recent weeks alone to 
oust the elected school board of New Orleans 
notwithstanding the orders of this court. Against 
this history, who will say, without strong evi- 
dence, that Louisiana’s officials have suffered a 
change of heart and that the measures now 
before us are harmless details of internal ad- 
ministration? 

But it is not only the guilty past that con- 
demns these recent acts. The very circumstances 
of their birth robbed them of innocence. Indeed, 
if there were no ulterior motive, no larger pur- 
pose to be served, why so much ado about so 
little? Is such a triviality as the replacement of 
the attorney for a single local school board, or 
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even a change in the personnel of the board 
itself, a matter of sufficient gravity and urgency 
to require a special session of the State legisla- 
ture?® Are these causes for which a Governor 
dispenses with usual delays and certifies the 
necessity for “emergency” legislation? * Do such 
questions normally provoke the highest state 
court to short-cut appellate procedures by ex- 
ercising its extraordinary “supervisory” jurisdic- 
tion? ® Through its official declarations the 
government of Louisiana has itself exposed the 
new legislation. 

No further proof is needed, but there is 
more. As already noted in our earlier decision ® 
granting a temporary restraining order against 
its enforcement, the real object of Act 5 of the 
Second Special Session was dramatically re- 
vealed by the Attorney General himself when, 
moments after relieving the School Board’s reg- 
ular attorney, he sought to withdraw pending 
motions by the Board without even consulting 
his client. The vice of the more recent measures 
is disclosed in the text itself. Thus, as a premise 


8. Under the Louisiana Constitution, Art. 5, §14, the 
Governor may convene the Legislature in special 
session “on extraordinary occasions.” Of the legis- 
lative measures now before us, one was adopted 
at the Second Extraordinary Session of 1960 (ace 
5), and two at the Third Extraordinary Session (Act 
4 and Sen. Conc. Res. 7). 

4, According to the endorsements thereon, Act 5, 
2d Ex. Sess. 1960, was certified as emergency legis- 
lation by the Governor on December 12, 1960, three 
days before its passage, and Act 4, 3d Ex. Sess. 
1960, was so certified on January 12, 1961, the 
day of passage. By virtue of this certification both 
measures become immediately effective upon approv- 
al by the Governor, instead of 20 days after the end 
of the session in which each was adopted. See La. 
Const., Art. 8, §27. The measure purporting to 
address out of office the superintendent of the Or- 
leans Parish schools (S. Conc. Res. 7, 3d Ex. Sess. 
1960), being a resolution, presumably became ef- 
fective when concurred in by the House of Repre- 
sentatives without the necessity of such a certificate. 

5. On December 3, 1960, a judge of the Nineteenth 
Judicial District Court of Louisiana, without a hear- 
ing, granted a restraining order directed to the 
Governor and other state officers enjoining them 
from enforcing Act 2 of the Second Extraordinary 
Session of 1960, the predecessor of the present 
measure creating a new school board for Orleans 
Parish. Before a hearing on the motion for pre- 
liminary injunction could be had, and by-passing the 
Court of Appeals, the Louisiana Supreme Court 
granted certiorari, and, in less than two weeks, is- 
sued its decree reversing the district judge. In its 
opinion the Louisiana Court noted that it “will not 
ordinarily exercise its supervisory jurisdiction in cases 
such as this,” but did so here “because of the state- 
wide and extraordinary public interest and im- 
portance” of the matter. Singelmann v. Davis, — 
La. —, 125 So.2d 414, 415. 

6. See Bush v. Orleans Parish School Board, — F.Supp. 
— (Dec. 21, 1960). 
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to establishing a new legislatively appointed 
board, Act 4 of the Third Special Session point- 
edly recites earlier acts and resolutions purport- 
ing to abolish the elected board which this court 
has already ruled unconstitutional. And the 
resolution ousting the superintendent of the New 
Orleans schools, Sen. Conc. Res. 7, 3d Ex. Sess. 
1960, assigns as the sole “reasonable cause” for 
removal * his failure, in obedience to the orders 
of the court, to recognize these invalid laws. 
Similarly, the only excuse offered by the Secre- 
tary of State for his refusal to certify the re- 
election of Mr. Sutherland to the Orleans Parish 
Board is the claim that, under the same un- 
constitutional statutes, the office was abolished. 

The pattern is obvious. The ultimate goal re- 
mains to block desegregation of the public 
schools and frustrate the enjoyment of constitu- 
tional rights. The method is to wrest control 
of the New Orleans schools from the elected 
board and, incidentally, to punish the members 
of that board and its faithful employees for com- 
plying with the mandate of the court. But, since 
our orders stand in the way of that design, the 
immediate effect of the measures is to defy the 
authority of this court. 

In the circumstances, the United States, as 
amicus curiae, actively intervened and is the 
moving party on the applications now before 
us. Since the immediate effect of the recent 
legislative measures is to frustrate orders of a 
court of the United States and the primary 
reason for enjoining those acts is to vindicate 
the authority of that court, this seems altogether 


appropriate. Nevertheless, defendants stren- 


7. The Louisiana Constitution, Art. 9, §38, permits 
the Legislature to “address” out of office any “of- 
ficer” for “reasonable cause.” It seems doubtful that 
the parish superintendent of schools is an “officer” 
within this provision. State v. Stanley, 173 La. 807, 
188 So. 845. On the contrary, it appears that he 
can only be removed by the board which elected 
him for the causes specified in La. R.S. 17:54, and, 
then, only after hearing. See Bourgeois v. Orleans 
Parish School Board, 219 La. 512, 538 So.2d 251. 
Moreover, even if the superintendent is subject to 
removal by the Legislature, it might be questioned 
whether obedience to the orders of a court of the 
United States constitutes a “reasonable” cause under 
the Louisiana Constitution. In the circumstances, 
however, it is unnecessary to decide these matters 
of local law. 

8. This is not to say that the original plaintiffs or the 
Orleans Parish School Board, as cross-claimants, 
would not have had standing to seek the relief re- 
quested here by the United States. On the contrary, 
since the ultimate goal of the measures under con- 
sideration is to deny the plaintiffs enjoyment of their 
constitutional rights, they es properly have 
brought these applications. And the School Board, 
as the victim of these measures of reprisal and as 
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uously object, claiming that the government has 
no interest in this private litigation and should 
not be permitted to stand in for the original 
plaintiffs. In view of the compelling precedent 
in the parallel case of Faubus v. United States, 
8 Cir., 254 F.2d 797,° we might reject the ob- 
jection summarily, especially since it is, at best, 
a delaying tactic.° But we deem it important 
to state unequivocally the right of the United 
States to appear in these proceedings because 
it involves a principle vital to the effective ad- 
ministration of justice. 


The arguments advanced by the state’s repre- 
sentatives reveal a complete misconception of 
the government's role. Accordingly, it is impor- 
tant to emphasize when, how and for what rea- 
son the United States entered the case. On 
November 25, 1960, the court invited the At- 
torney General and the United States Attorney 
to participate by the following order: 


IT IS ORDERED that the United States 
be, and it is hereby, requested and author- 
ized to appear in these proceedings as 
amicus curiae, by and through the Attorney 
General of the United States and the 
United States Attorney for the Eastern Dis- 
trict of Louisiana, to accord the court the 
benefit of its views and recommendations 
with the right to submit to the court plead- 
ings, evidence, arguments and briefs, and to 
initiate such further proceedings as may be 


the guardian of the school children of the commu- 
nity, also has sufficient interest to ask for these in- 
junctions. See Brewer v. Hoxie School District No. 
46, 8 Cir., 238 F.2d 91. But this in no way contra- 
dicts the distinct interest of the United States in 
qretectins the integrity of its courts. 

‘wo reasons are given why Faubus should not be 
deemed a binding precedent, the first being that the 
plaintiffs there as filed an application identical to 
that of the United States, so that discussion of the 
government’s right, as amicus curiae, to obtain in- 
junctive relief was mere obiter dicta; the second, 
that the legislative history of the Civil Rights Act 
of 1957 was not brought to the court’s attention in 
that case. The first point has some merit, but the 
fact is that, whether required to do so or not, the 
Court of Appeals did rule on the propriety of the 
government's participation, and that opinion, even 
if dicta, carries some weight. As to the other dis- 
tinction, assuming the allegation to be correct, we 
must assume that the Court of Appeals would have 
found the argument based on the history of the 
Civil Rights Act no more persuasive than we have. 
10. As just stated, note 8 supra, either the original 

plaintiffs or the Orleans Parish School Board might 
properly have brought these applications. Hence, 
even if we were to dismiss the present petitions, 
the next day the same relief could be requested by 
another party and the defendants would have gained 
nothing. 
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appropriate, in order to maintain and pre- 
serve the due administration of justice and 
the integrity of the judicial processes of the 
United States. 


The date is significant. The United States inter- 
vened long after this court had finally declared 
plaintiffs’ right to attend desegregated public 
schools, and after the time set for the practical 
implementation of that constitutional right. The 
merits had been adjudicated and the only mat- 
ter remaining was the enforcement of the court’s 
injunction. It was only when the Governor, the 
Legislature, and other officials of the State of 
Louisiana attempted to interpose the power and 
prestige of the state in a massive effort to frus- 
trate the court’s decrees that we called upon the 
United States as a friend of the court. It should 
also be stressed that the government appeared 
at the court’s request. The Justice Department 
was not intervening to protect a special interest 
of its own. Nor was it to champion the rights 
of the plaintiffs or defend the harassed School 
Board. It came in, by invitation, to aid the court 
in the effectuation of its judgment, “to maintain 
and preserve the due administration of justice 
and the integrity of the judicial processes of the 
United States.” 

Against this background all defendants’ 
authorities are irrelevant. In the present con- 
text it is immaterial that in adopting the Civil 
Rights Acts of 1957 and 1960 Congress failed to 
authorize the Attorney General to initiate de- 
segregation proceedings.’ That is not the gov- 
ernment’s role here. In the first place, this case 
was in the courts, at the instigation of private 
litigants, for more than eight years when the 
United States made its appearance, so that the 
Justice Department could hardly be said to have 
“initiated” the proceedings. Moreover, even 
now, the Attorney General does not seek to ad- 
vise the court on the merits, for the case on the 
merits is long since closed. As we have said, 
the government entered the case only to vindi- 
cate the authority of the court. Nothing in the 
history of the recent civil rights legislation indi- 
cates that Congress sought to withdraw the right 
of the United States to intervene under these 
circumstances. On the contrary, the Senate de- 


11. See “Part III” of H.R. 6127, 85th Cong., 1st Sess., 
as originally introduced, rejected by the Senate. 


Cong. Rec., 85th Cong., Ist Sess., 11878; and “Title 
III” of H.R. 3147, 86th Cong., 2d Sess., deleted by 
the House Judiciary Committee. H.R. Report No. 
956, in 1960 U.S. Cong. & Adm. News, No. 6, 
pp. 25, 37-38, 41. 
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bates on the Civil Rights Act of 1957 show the 
opponents of “Part III” of the original bill which 
would have authorized the Attorney General to 
file desegregation suits expressly recognized the 
right of the United States to intervene in such 
litigation to preserve the integrity of its courts.’ 
Despite the rejection of “Part III,” that inherent 
right would remain. Invoking this reserved 
power, the Attorney General intervened in the 
Faubus case to protect the judicial process. 
Yet, in considering the Civil Rights Acts of 1960, 
though fully aware of the Little Rock precedent, 
Congress did nothing to withdraw from the 
United States its right to intervene in similar 
cases. Apparently it preferred this method of 
enforcing court orders to the use of troops. 


Nor is there merit to the argument that, be- 
cause the United States is styled an “amicus 
curiae,” it cannot ask for affirmative relief. It 
is true that ordinarily an amicus curiae merely 
tenders a brief advising the court on the law ap- 
plicable to the case. But, as shown, in these 
proceedings the United States is no ordinary 
amicus. Whether “amicus curiae” is the proper 
title is a quibble over labels. However, we think 
it singularly appropriate here, since the role of 
the United States in this proceeding is more 
truly that of a friend of the court than is often 
the case with so-called “amici,” who are rather 
friends of one party or the other. Nor is this 
designation under like circumstances without 
precedent. Faubus v. United States, supra; A. B. 
Dick Co. v. Marr, 2 Cir., 197 F.2d 498; Root 
Refining Co. v. Universal Oil Products Co., 3 


12. In the debate in the Senate, opponents of the bill 
pointed out that Section 121 of Part III would per- 
mit the Attorney General to bring an action at gov- 
ernment expense to enforce an individual's rights 
whether or not that person wished the Attorney 
General to bring such an action (Sen. Russell, 103 
Cong. Rec. 9711-2; Sen. Hill, 103 id. 10230; Sen. 
Ervin, 103 id. 10087, 10090, 10233; Sen. Thurmond, 
103 id. 10239; Sen. Ellender, 103 id. 10454-5; Sen. 
McClellan, 103 id. 10468; Sen. Byrd, 103 id. 10673; 
see also, Sen. Carroll, 108 id. 10090). But they 
recognized the distinction between the government's 
bringing an action to enforce a private individual's 
civil rights and the inherent right of a government 
“to use necessary power [specifically, the injunctive 
process] for self-protection” (Sen. Hill, 103 id. 
10227; see also, Sen. Ellender, 103 id. 10454). Sen- 
ator Stennis pointed out that injunction proceedings 
to prevent obstructions to federal court orders, as 
illustrated by the Kasper contempt case (see Kasper 
v. Brittain, 6 Cir., 245 F.2d 92), were not the kind 
of proceedings to which the opponents of Section 
121 had reference, “and it is most important that 
this difference be emphasized” (103 id. 10078). 
Senators Kefauver and Cooper likewise distinguished 
the Kasper case (103 id. 10823, 10918). 
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Cir., 169 F.2d 514; Helmbright v. John A. Gebe- 
lein, Inc., D.Md., 19 F.Supp. 621. 

The real objection is to the participation of 
the United States in any guise, whether as party 
plaintiff, intervenor, or amicus, It is said that 
the government has no “interest.” Of course, it 
has no proprietary or financial interest to pro- 
tect. And, in view of the history of the recent 
Civil Rights Acts, perhaps it cannot voice its 
obvious interest in securing for all citizens the 
enjoyment of constitutional rights.’* But that 
does not mean that the Justice Department of 
the United States can having nothing to do with 
the administration of justice or that it must re- 
main indifferent when the judgments of federal 
courts are sought to be subverted by state ac- 
tion. The interest of the government here is 
the same as that which justifies its prosecution 
for obstruction of court orders in violation of 
18 U.S.C. §1509, or for contempt of those orders 
under 18 U.S.C. §401. Admittedly, the Attorney 
General can act on behalf of the United States 
courts in those instances. Why should he not be 
permitted to come in here to accomplish the 
same purpose by different, less radical means? 
The absence of specific statutory authority is of 
itself no obstacle, for it is well settled that there 
is no such prerequisite to the appearance of the 
United States before its own courts. United 
States v. San Jacinto Tin Co., 125 U.S. 273, 278- 
285; Kern River Co. v. United States, 257 U.S. 
147, 155; Sanitary District v. United States, 266 
U.S. 405, 426. Nor do the statutes governing the 
Attorney General’s participation in court pro- 
ceedings contain a prohibition. See 5 U.S.C. 
§§ 309, 316. On the contrary, the amendment to 
Section 1509 of Title 18, added by the Civil 
Rights Act of 1960, expressly permits the United 
States to seek preventive relief even though a 
crime may already have occurred. 

The same considerations govern from the 
court’s point of view. No one doubts that fed- 
eral courts may call on the Justice Department 
to enforce their decrees by resort to arms if 


18. Needless to say, lack of financial interest does not 
disqualify the United States as a party plaintiff. 
In re Debs, 158 U.S. 564, 583-587. 

14. There is some doubt whether the mere failure of 
Congress to expressly authorize the Attorney General 
to prosecute desegregation suits strips him of that 
power, if the United States has an interest in the 
matter. See United States v. California, 332 U.S. 
19, 28, in which the Supreme Court rejected a 
similar argument, saying: “That Congress twice 
failed to grant the Attorney General specific author- 
ity to file suit against California, is not a cient 
basis upon which to rest a restriction of the Attorney 
General's statutory authority.” 
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necessary. In re Neagle, 135 U.S. 1. Nor is it 
disputed that they can direct the United States 
Attorney to prosecute contempts of their author- 
ity. F.R.Cr.P., Rule 42. But must they resort to 
such extreme measures to obtain the aid of the 
executive branch in the implementation of their 
judgments? All reason rejects that absurd re- 
sult. And nothing opposes the more temperate 
course followed here.’ Indeed, the Supreme 
Court has said: “After all, a federal court can 
always call on law officers of the United States 
to serve as amici.” Universal Oil Products Co. 
v. Root Mfg. Co., 328 U.S. 575, 581.16 


We conclude that the participation of the 
United States at this stage of the proceedings is 
entirely appropriate. We invited the United 
States to enter the case in an effort to find a 
peaceful solution to the problem created by the 
state’s interference with the orders of the court. 
To do otherwise was to risk anarchy. Through 
this procedure, we sought to keep the conflict 
in the courts. Thus the rule of law was preferred 
to the law of the jungle. Why the defendants 
deprecate this choice is difficult to understand. 
Certainly they were not fatuous enough to hope 


15. Compare In re Debs, supra, at 583: “So, in the case 
before us, the right to use force does not exclude 
the right of appeal to the courts for a judicial de- 
termination and for the exercise of all their powers 
of prevention. Indeed, it is more to the praise than 
to the blame of the government, that, instead of 
determining for itself questions of right and wrong 
on the part of these petitioners and their associates 
and enforcing that determination by the club of the 
policeman and the bayonet of the soldier, it sub- 
mitted all those questions to the peaceful determina- 
tion of judicial tribunals, and invoked their consid- 
eration and judgment as to the measure of its rights 
and powers and the correlative obligations of those 
against whom it made complaint. * * *” 

16. Undoubtedly, the court might have itself provoked 
a hearing and issued the injunctions sua sponte in 
order to effectuate its judgments. 28 U.S.C. 
§1651. See Hazel-Atlas Co. v. Hartford Co., 322 
U.S. 238, 246: “Surely it cannot be that preserva- 
tion of the integrity of the judicial process must 
always wait upon the diligence of litigants. The 
public welfare demands that the agencies of public 
justice be not so impotent that they must always be 
mute and helpless victims * * * ” But the court 
should not be compelled to be its own attorney. It 
is entitled to seek out a friend to protect its in- 
tegrity, and, as the Court of Appeals said in Faubus, 
supra, at 805, “the court could not, with propriety, 
employ private counsel to do the necessary investi- 
gative and legal work.” 

We note that defendants, in support of their ar- 
gument that the United States is an unnecessary 
party, say nothing of the court’s right to act on its 
own motion. This is obviously because the propo- 
sition cuts both ways. Indeed, if the court may 
grant these applications sua sponte, nothing is ac- 
complished by eliminating the government as the 
moving party. 
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that the United States would stand idly by and 
watch the orders of its courts flouted, particu- 
larly in this sensitive area of constitutional rights. 

On these findings temporary injunctions will 
issue restraining the enforcement of Act 5 of the 
Second Extraordinary Session of the Louisiana 
Legislature for 1960 and Act 4 and Senate Con- 
current Resolution 7 of the Third Extraordinary 
Session. For the present, however, there appears 
no compelling reason to direct the Secretary of 
State to certify the re-election of Mr. Sutherland, 
since all parties agree that he retains his mem- 
bership in the Orleans Parish School Board as 
a hold-over regardless of the recent election. At 
this time, therefore, the application for a 
mandatory injunction will be denied, reserving 
to the United States or any other interested party 
the right to re-urge it should Mr. Sutherland’s 
title to office be threatened. 

Judgment accordingly. 


Temporary Injunction 
March 3, 1961 


This case came on for hearing on motions of 
the United States, amicus curiae, for temporary 
injunction, restraining the enforcement of Act 5 
of the Second Extraordinary Session of the Lou- 
isiana Legislature for 1960, and Act 4 and Senate 
Concurrent Resolution 7 of the Third Extraordi- 
nary Session of the Louisiana Legislature for 
1960. 

It being the opinion of this court that all 
Louisiana statutes which would directly or 
indirectly require segregation of the races in the 
public schools, or deny them public funds be- 
cause they are desegregated, or interfere with 
the operation of such schools, pursuant to the 
orders of this court, by the duly elected Orleans 
Parish School Board, are unconstitutional, in 
particular, the aforesaid Act 5, Act 4, and Senate 
Concurrent Resolution 7; 

IT IS ORDERED that the Honorable Jimmie 
H. Davis, Governor of Louisiana, the Honorable 
Clarence C. Aycock, Lieutenant Governor of 
Louisiana, the Honorable Jack P. F. Gremillion, 
Attorney General of the State of Louisiana, the 
Legislature of the State of Louisiana and the 
individual members thereof, Shelby M. Jackson, 
State Superintendent of Education, the Orleans 
Parish School Board, Lloyd J. Rittiner, Louis C. 
Riecke, Matthew R. Sutherland, Theodore H. 
Shepherd, Jr., and Emile A. Wagner, Jr., the 
members thereof, James F. Redmond, Superin- 
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tendent of Schools for the Orleans Parish School 
Board, A. P. Tugwell, Treasurer of the State of 
Louisiana, Roy R. Theriot, State Comptroller, 
the Louisiana State Board of Education and the 
individual members thereof, Paul B. Habans, 
Gerald J. Gallinghouse, David B. Gertler, Ed- 
ward F, LeBreton, Charles Deichmann, Ridgley 
C. Triche, P. P. Branton, Welborn Jack, Vial 
Deloney, William Cleveland, E. W. Gravolet, 
F, Otway Denny, Edward J. Penedo, and John 
Singreen, their successors, agents, and repre- 
sentatives, and all other persons who are acting 
or may act in concert with them, be, and they 
are hereby, restrained, enjoined and prohibited 
from enforcing or seeking to enforce by any 
means the provisions of Act 5 of the Second Ex- 
traordinary Session of the Louisiana Legislature 
for 1960, and Act 4 and Senate Concurrent 
Resolution 7 of the Third Extraordinary Session 
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of the Louisiana Legislature for 1960, and from 
otherwise interfering in any way with the, opera- 
tion of the public schools for the Parish of 
Orleans by the duly elected Orleans Parish 
School Board, pursuant to the orders of this 
court. 


IT IS FURTHER ORDERED that copies of 
this temporary injunction shall be served forth- 
with upon each of the defendants named herein. 


IT IS FURTHER ORDERED that copies of 
this temporary injunction shall be served forth- 
with on the Louisiana Sovereignty Commission, 
through its chairman, and on the Joint Legisla- 
tive Committee on Un-American Activities of 
the Louisiana Legislature, through its chairman. 

Inasmuch as this temporary injunction is is- 
sued on the motions of the United States, no 
bond is required. 28 U.S.C. $2408. 
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EAST BATON ROUGE PARISH SCHOOL BOARD, et al. v. Clifford Eugene DAVIS, Jr., et al. 
Robert O. McCRAINE, Jr., et al. v. Clifford Eugene DAVIS, Jr., et al. 


United States Court of Appeals, Fifth Circuit, February 9, 1961, 287 F.2d 380. 


SUMMARY: In a class action, filed in 1956 by Negro children against school officials of East 
Baton Rouge Parish, Louisiana, a federal district court in April, 1960, granted plaintiffs’ mo- 
tion for summary judgment and in May, 1960, entered a judgment enjoining defendants 
from requiring racial segregation in public schools and from engaging in action against Negro 
children therein on the basis of race and color, “from and after such time as may be neces- 
sary to make arrangements for admission of children to such schools on a racially non-dis- 
criminatory basis with all deliberate speed.” 5 Race Rel. L. Rep. 653 (1960). On appeal, 
the Court of Appeals for the Fifth Circuit affirmed, largely on the basis of its decision and 
opinion in St. Helena Parish School Board v. Hall, infra, p. 83. Additionally, the contention 
that the district court should have applied the doctrine of abstention was rejected because 
the case did not require a construing of the state pupil placement law; and the further conten- 
tion that the trial court erred in not invoking a three-judge district court was rejected because 
no substantial constitutional question had been presented by the complaint. 


Before TUTTLE, Chief Judge, JONES, Circuit Judge, and MIZE, District Judge. 





TUTTLE, Chief Judge. 


Most of the questions raised by this appeal ~ 


have been disposed of adversely to the appel- 
lants in the companion case of St. Helena Parish 
School Board, et al, v. Hall, et al, decided this 
day, 5 Cir., ........ Smee 1..3. The contentions, (1) 





that this action is a suit against the State, and 
(2) that it fails to state a cause of action because 
the State of Louisiana has adopted a pupil 
placement law, are fully dealt with there, as 
they have been previously. There is no profit 
in belaboring them further. 

The same may be said as to the appeal of the 
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intervenor whose petition to intervene as the 
parent of white children was denied by the trial 
court. 

Here, too, the appellants contend that the 
posture of the case was such that the motion 
for summary judgment, which was granted at 
the same time as that in the St. Helena case, 
was not appropriate because there were fact 
issues that required a full trial. Not only is this 
contention answered by the undisputed fact that 
the defendant was continuing to operate the 
schools of its parish in accordance with the state 
laws then on the statute books, which required 
racially segregated schools, but here there was 
the following testimony of the parish school 
superintendent: 


“Q. ... You are in a general way familiar 
with the fact that the Supreme Court 
of the United States did issue a decree 
which said substantially that racial 
segregation in public education in the 
United States is unlawful—you are 
generally familiar with that? 


A. That is correct. 

Q. Has your Board made any effort to 
comply with that decree? 

A. I would think not. 

Q. Thank you, sir. When you make these 
assignments of children as they come 
to you, do you have in mind any con- 
sideration of their race and color? 

A. We do. 

Q. And do you assign them on a basis 
of race? 

A. Accordingly. Yes. 

Q. Do you have in consideration any 
thought of their religion? 

A. No. Sir. 

Q. You don’t assign them on the basis of 
religion? 

A. No. 

Q. Do you assign them on the basis of 

- their political parties? 

A. No. 

Q. Do you assign them on the basis of 
their economic income? 

A. No, sir. 

Q. Solely on the basis of race. 

A. That is correct. Yes. 

Q. And as far as you know, the schools 
of your parish, East Baton Rouge 
Parish, are operated consistent with 
the laws of the State of Louisiana. 

A. That is correct. 
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Q. ... . Doctor, if a Negro parent, or 
parents, came to you and asked you to 
assign their children on to the public 
schools in the East Baton Rouge Parish 
School district on any other basis than 
their color, would you make such an 
assignment? 

A. Not under the policies of the Board? 


It being undisputed that the defendant board 
was operating its schools on a racially segregated 
basis and was requiring all students of each race 
to attend schools separately maintained for that 
race the plaintiffs were entitled to have a de- 
claratory judgment declaring such practice to be 
illegal and an injunction that such practice be 
terminated. 

The appellants criticize the District Court for 
not abstaining from actions under the rule most 
recently answered by the Supreme Court in 
Louisiana Power & Light Co. v. City of Thibo- 
daux, 360 U.S. 25, and Harrison v. National As- 
sociation for the Advancement of Colored People, 
360 U.S. 167. The obvious answer to this con- 
tention is that we do not here construe the 
Louisiana Pupil Placement Law. We hold merely 
that whatever assignments may be made by the 
parish school board whether under a state 
pupil placement law, if held valid, or under 
any other policy of transfer or admission, 
the race or color of the pupil can not be a 
factor entering into such assignment. We have 
already dealt with such contention in the order 
denying motion for rehearing in the third ap- 
pearance of Orleans Parish School Board v. Bush, 
268 F. 2d 78, where on page 80 we said, “It is 
only when the Federal court is called on to 
interpret such state statute or rule on its con- 
stitutionality that the rule (of abstention) ap- 
plies.” Also, we said there, “No conceivable 
construction of the state statute can affect this 
result in the slightest degree.” No ground for 
abstention exists here. 

We find no merit in the contention that the 
trial court erred in not requiring the National 
Association for Advancement of Colored People 
to become a party to the suit. It was in no 
sense an indispensable party. 

The contention that the trial court erred in not 
invoking a three judge district court is without 
substance under the holding of the Bush case 
that there is no substantial constitutional question 
presented by the complaint. Moreover, no state 
statute was ruled on by the trial court. 

The judgment is AFFIRMED. 
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ST. HELENA PARISH SCHOOL BOARD, et al. v. Lawrence HALL, et al. 
Mark Edward HARVIN, et al. v. Lawrence HALL, et al. 


United States Court of Appeals, Fifth Circuit, F ebruary 9, 1961, 287 F.2d 376. 


SUMMARY: In a class action filed in 1951 by Negro children against school officials of St. 
Helena Parish, Louisiana, a federal district court in April, 1960, granted plaintiffs’ motion 
for summary judgment and in May, 1960, entered a judgment enjoining defendants from re- 
quiring racial segregation in public schools and from engaging in action against Negro chil- 
dren therein on the basis of race and color, “from and after such time as may be necessary to 
make arrangements for admission of children to such schools on a racially non-discrim- 
inatory basis with all deliberate speed.” 5 Race Rel. L. Rep. 654 (1960). On appeal, the 
Court of Appeals for the Fifth Circuit affirmed. The contention that the parish school board 
as an agency of the state could not be made a party defendant because the effect would be 
a suit against the state forbidden by the Eleventh Amendment was rejected on the basis of 
previous decisions by the court. The contention that plaintiffs could not seek relief in federal 
court until they had exhausted administrative remedies was likewise rejected, the court noting 
its own precedent that the adoption of a pupil placement law does not prevent Negro students 
who are not requesting specific assignments to particular schools from seeking a declaratory 
judgment of “their right to have an end toa. . . local school policy of racially segregated 
schools.” Finally, the argument that the trial court should have refused to hear the matter 
on motion for summary judgment, because the complaint and answer raised a disputed fac- 
tual situation over the original allegation that Negro schools in the parish failed to meet the 
“separate and equal” standard, was rejected because the complaint additionally attacked the 
parish pattern of school segregation as a violation of plaintiffs’ constitutional rights, a theory 
upon which injunctive relief was called for regardless of the other allegation. The dismissal 
below of a white child’s petition for intervention on the ground that as a patron of the school 
system he would be bound by the decision and that Federal Rule 24 provides for interven- 
tion “when the representation of the applicant’s interest by existing parties is or may be 
made inadequate” was affirmed because the intervenor had failed to show inadequate repre- 
sentation or a legally permissible basis for denying the relief sought in the complaint. 


Before TUTTLE, Chief Judge, JONES, Circuit Judge, and MIZE, District Judge. 





TUTTLE, Chief Judge 


The Parish School Board and the individual 
codefendant, the Superintendent of Parish 
Schools, appeal from a summary judgment 
granted to the appellee Negro students in the 
form of a permanent injunction against further 
operation of the public schools of the parish on 
a racially segregated basis. The order appealed 
from is in substantially the same terms as that 
entered by the District Court in the case of 
Bush, Et Al. v. Orleans Parish School Board, 
affirmed by this court at 242 F.2d 156 and pro- 
vided as follows: 


“This cause having come on for hearing on 
the 29th day of April, 1960, on plaintiffs’ 
motion for summary judgment, and the 


court being of the opinion that the motion 
for summary judgment should be granted. 


IT IS ORDERED, ADJUDGED AND 
DECREED that the defendant St. Helena 
Parish School Board, its agents, its servants, 
its employees and successors in office, and 
those acting in concert with them be, and 
they are hereby, restrained and enjoined 
from requiring segregation of the races in 
any school under their supervision, and 
from engaging in any and all action which 
limits or affects the admission to, attendance 


- in, or education of plaintiffs or any other 


Negro child similarly situated in schools 
under defendants’ jurisdiction on the basis 
of race and color, from and after such 
time as may be necessary to make arrange- 
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ments for admission of children to such 
schools on a racially non-discriminatory 
basis with all deliberate speed, as required 
by the decision of the Supreme Court in 
Brown v. Board of Education of Topeka, 
349 U.S. 294. 

This Court retains jurisdiction of this 
cause for the purpose of entering such 
further orders or granting such further re- 
lief as may be necessary to bring about 
compliance with this decree.” 


It will be noted that no date for the effective 
compliance with the order has been set. It is 
this much in the nature of a judgment as a suit 
for declaratory judgment. 

The basis of the appeal by the Parish School 
Board, urged here by the Board’s attorney and 
the Attorney General of the State of Louisiana 
and his assistants is three-fold. The grounds as 
stated in the appellants’ brief are: 


I. 


That the St. Helena Parish School Board, 
an agency of the State of Louisiana, could 
not be made a party defendant in this suit. 


II. 


That the complainants could seek relief in 
the District Court until such time as they 
had exhausted their administrative remedies. 


Ill. 


That the evidence before the Court justi- 
fied the granting of a Summary Judgment.” 


The appellants urge us to reconsider the ex- 
press holding by this court in two previously 
decided cases to the effect that an action to 
restrain a school board or board of supervisors 
of a state educational institution is not a suit 
against the state of Louisiana and thus forbidden 
by the Eleventh Amendment of the United 
States Constitution. The two previous decisions 
in which we have held that suits similar to 
that which is now before the Court are per- 
missible are Orleans Parish School Board v. Bush, 
5th Cir, 242 F.2d 156, cert. den. 354 U.S. 921 
and Board of Supervisors of L.S.U. v. Flemming, 
5th Cir., 265 F.2d 736, and see Dorsey v. Athletic 
Commission, D.C. La., 168 F.Supp. 149, affd 
359 U.S. 533. We think that the decisions in 
these cases were correct, and we decline the 
invitation to reverse them. 


Turning to the next ground of appeal, we find 
that this contention has also been authoritatively 
answered several times by this court. We have 
repeatedly held that the adoption of a pupil 
placement law does not prevent the Negro 
students acting either individually and as mem- 
bers of a class from seeking a declaratory 
judgment of their right to have an end to a 
parish or other local school policy of racially 
segregated schools. As we said in the Orleans 
Parish School Board case, supra “Appellees 
were not seeking specific assignment to particular 
schools. They, as Negro students, were seeking 
an end to a local school board ruling that re- 
quired segregation of all Negro students from 
all white students. As patrons of the Orleans 
Parish School System, they are undoubtedly 
entitled to have the District Court pass on their 
right to seek relief.” We there cited Jackson v. 
Rawdon, 5th Cir. 235 F.2d 93, cert. den. 352 
U.S. 925. See also Board of Supervisors of L.S.U. 
v. Flemming, Supra, page 738, and Mannings 
v. Board of Public Inst. of Hillsborough County, 
5 Cir. 277 F.2d 370. 

The third ground of appellants’ appeal is 
that the state of the record did not permit the 
granting of a summary judgment. 

The only arguments made by the appellants 
on this ground are: 


“This matter was heard before the Court 
solely and exclusively upon the complaint 
filed September 4, 1952, and Judgment 
rendered on May 25, 1960, or nearly eight 
years later. Many changes took place during 
this time which could only have been gone 
into by actual trial. 

It is axiomatic that the Federal Courts 
will not decide a disputed factual situation 
on a motion for Summary Judgment. 

ao Sd ag 
It is strongly urged that in view of the Juris- 
prudence the trial court should have refused 
to hear the matter on motion for summary 
judgment, and in failing to so do grossly 
exceeded any discretion that might be vested 
in it.” 


Although they do not take the trouble to 
specify a single fact which they say is in dispute, 
appellants apparently seek to base this ground 
on the fact that in their original complaint, filed 
before the decision of the School Segregation 
Cases, Brown v. Board of Education of Topeka, 
Kansas, 347 U.S. 483 and related cases, they 
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sought relief on two grounds, and on one of 
them there is a factual issue. The first basis of 
the complaint was that the Negro schools in 
Helena Parish, Louisiana, were not: physically 
equal to the white schools of the Parish and 
were thus not in keeping with the “separate but 
equal” standard. The second ground was that 
the maintenance of racially segregated schools 
was inherently discriminatory. Appellants con- 
tend that since in their answer they denied the 
lack of physical equality between the Negro and 
white schools this makes an issue of fact which 
cannot be disposed of by summary judgment. 

This argument overlooks the fact that the 
complaint also attacks the pattern of racial 
segregation in the St. Helena Parish School 
System as being in violation of the plaintiffs’ 
Constitutional rights. Since the appellants would 
be entitled to injunctive relief upon either 
theory, it is immaterial that they have not gone 
forward to prove the existence of actual in- 
equalities between two sets of schools. However, 
this fact is impliedly admitted by the answers 
of the defendants which said: 


“That defendant herein, St. Helena Parish 
School Board, has at this time substantially 
corrected the inequalities and defects com- 
plained of by the plaintiffs herein, and are, 
at this time, attempting to completely eli- 
minate any equality therein.” 


Although the answer, filed some six years after 
the complaint was originally filed, denies the 
allegation of the complaint that the defendants 
“are pursuing the policy, practice, custom and 
usage of establishing and maintaining separate 
schools for white and Negro children residing 
in St. Helena Parish, there can be no actual 
doubt as to the correctness of this allegation 
in light of the Louisiana statutes in effect at the 
time of the entry of the judgment of the trial 
court. At that time Act 256 of the Legislature 
of 1956 empowered and authorized the governor 
to close any racially mixed public school and 
Act No. 249 of the Legislature of 1956 denied 
teacher tenure protection to any teacher found 
guilty of “advocating or in any manner .. . bring 
about integration in the public school system . .” 
Moreover, the Pupil Placement law, pleaded by 
appellants as depriving the trial court of the 
rigut to entertain this suit, provides in Section 
7 as follows: 


Section 7. Any other provisions of law not- 
withstanding, no child shall be compelled 
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to attend any school in which the races are 
commingled when a written objection of 
the parent or guardian has been filed with 
the School Board. If in connection therewith 
a requested assignment or transfer is refused 
by the Board, the parent or guardian may 
notify the Board in writing that he is un- 
willing for the pupil to remain in the school 
to which assigned, and the assignment and 
further attendance of the pupil shall there- 
upon terminate; ... 


As to such a provision, this court has recently 
said in Boson v. Rippy, 5th Cir ........ A ee 
decided December 2, 1960. “Such a provision 
recognize(s) race as an absolute ground for the 
transfer of students and its application might 
tend to perpetuate racial discrimination.” We 
therefore caused it to be removed from the plan 
of the Dallas, Texas School Board adopted for 
the purpose of complying with the Constitutional 
requirements. No effort was made by appellants 
to show that the St. Helena Parish School Board 
was operating in violation of these provisions, 
as set out in the Louisiana Statutes. So far as 
we know, none of these provisions has yet been 
expressly brought under attack and declared to 
be unconstitutional. 


We conclude that on the record thus made the 
trial court properly found that there was no 
substantial issue of fact remaining for the trial, 
and the grant of summary judgment was author- 
ized. 

An appeal also has been filed in this case by 
Mark Edward Harvin by his parents asserting 
that he is a school child of the white race and 
that he has an absolute right to intervene to 
oppose the relief sought by the plaintiffs below. 
The trial court dismissed the petition for inter- 
vention. 

The thrust of the argument of the unsuccessful 
intervenor is that as a patron of the school 
system he will be bound by the court’s decision 
and that he therefore has a right for intervention 
under Rule 2 F.R.C.P., which provides as 
follows: 


“(a) Intervention of Right. Upon timely 
application anyone shall be permitted to 
intervene in an action... 

(2) When the representation of the appli- 
cant’s interest by existing parties is or may 
be made inadequate and the applicant is 
or may be bound by a judgment in the 
action... .” 
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We agree with the trial court that the inter- 
venor failed to make the showing that the repre- 
sentation of his interests in the litigation was or 
might be inadequate. We also conclude that no 
legally permissible basis for denying the relief 
sought in the complaint was pleaded of the 
intervenor. It was merely an effort of the inter- 
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venor to obtain a ruling in this trial court that 
the Supreme Court decision in the School 
Segregation case was erroneous. This the district 
court found no power to do. 
We therefore conclude that it was not error 
for the trial court to dismiss the intervention. 
The judgment is AFFIRMED. 
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Emile F. WAGNER, Jr., in His Capacity as Member of the Orleans Parish School Board v. 
James F. REDMOND, in His Capacity as Superintendent of the Orleans Parish Public Schools. 


Civil District Court for the Parish of Orleans, State of Louisiana, Division F, December 2, 1960, 
No. 386-056. 


Court of Appeal, Fourth Circuit, State of Louisiana, February 20, 1961, Rehearing Refused, March 
13, 1961, 127 So.2d 275. 


SUMMARY: Following the desegregation of Orleans Parish, Louisiana, public schools [5 
Race Rel. L. Rep. 1000-1027 (1960)], one of the five-member parish school board brought 
an action in the parish civil district court for a writ of mandamus ordering the superinten- 
dent of parish schools to furnish him the names and addresses of students enrolled in the 
two New Orleans schools to which Negro children had transferred. The defendant superin- 
tendent averred that he could not comply with the relator’s demand because a school board 
rule of November 10, 1960, directed him not to reveal such names and addresses even to 
members of the board. The court held that the relator was entitled to the information, and 
issued a peremptory writ of mandamus ordering the defendant to furnish it. On appeal, a 
state court of appeal affirmed. The court noted a statute providing that each parish super- 
intendent shall keep “‘a record of all business transacted by him... , and all other papers, 
books, and documents of value connected with his office, which shall be at all times subject 
to inspection and examination . . . by any officer, or citizen.” The “papers, books, and 
documents” referred to in the statute were held to include the names and addresses of school 
children contained in the card index system in the superintendent’s office. The court pointed 
out that the rules which statutes authorize each school board to make for its own government 
must by statute also not be “inconsistent with law,” and it held that the Orleans Parish school 
board could not by the November 10 rule negate the general law making the records of the 
superintendent’s office subject to inspection, and that the fact that a majority of the board 
ordered the superintendent to withhold the records sought did not excuse his failure to com- 
ply with the duty imposed on him by the statute. 


RAINOLD, Judge. 


mandamus previously issued herein, made per- 


REASONS FOR JUDGMENT 


This is an action by Emile A. Wagner, Jr., 
acting as a member of the Orleans Parish School 
Board, directed towards Dr. James F. Redmond, 
acting as the Superintendent of the Orleans 
Parish Public Schools, seeking to have a writ of 


emptory, ordering and directing the Superin- 
tendent to furnish to the Relator the names and 
addresses of students in the public schools of the 
City of New Orleans, as the Relator may deem 
necessary, and particularly the names of the 
students in McDonogh No. 19 and Frantz Public 
Schools in the City of New Orleans. 
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Relator avers that he is a member of the 
Orleans Parish School Board by virtue of elec- 
tion, that during the First Extraordinary Session 
of the Legislature of 1960, by Act No. 25, a duly 
enacted statute thereof, and by concurrent reso- 
lution adopted by both Houses of the Legisla- 
ture, the Legislature abolished the Orleans 
Parish Schocl Board and removed its Superin- 
tendent from office. 

Relator avers that by action of the United 
States District Court for the Eastern District of 
Louisiana, New Orleans, Louisiana, the State 
of Louisiana through its agencies, instrumen- 
talities, and officers, was restrained from en- 
forcing the statute abolishing the School Board, 
and the resolution removing the Superintendent, 
and this action by the United States District 
Court has the effect of continuing in full au- 
thority in their respective spheres the Orleans 
Parish School Board and its Superintendent, Dr. 
James F. Redmond. Relator avers that the Su- 
perintendent has the information which he de- 
sires, in his possession, and that he has refused 
to provide it even though requested by your 
Relator. The defendant Superintendent admit- 
ted that he has readily available the informa- 
tion desired by Relator, but avers that he was 
directed by the Orleans Parish School Board 
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not to reveal the names and addresses even to 
the members of the Board itself, and therefore 
he is unable to comply with the demand of 
Relator herein. 


The Minutes of the School Board Meeting 
of November 10, 1960, contains the following 
statements: 


“The President announced that under no cir- 
cumstances will the names of the children who 
are transferred be released. Board members do 
not have the information.” 


The issue presented by this case is simply 
whether or not a duly elected member of a 
School Board, whether it be a de facto, or de 
jure board, has the right to require of its Super- 
intendent, who is appointed by the Board itself, 
information concerning the operation of and 
the names and addresses of persons enrolled in 
its system. 


This Court is of the opinion that Relator is 
entitled to the information which he seeks, and 
accordingly the writ of mandamus will be made 
peremptory ordering and directing the defend- 
ant Superintendent to furnish to the plaintiff 
the names and addresses of the students en- 
rolled in the Frantz and McDonogh No. 19 ele- 
mentary schools of the Parish of Orleans. 


Action in Louisiana Court of Appeal 


By the Court: 


This is a suit for a writ of mandamus by 
means of which relator, who is a duly elected, 
qualified and commissioned member of the Or- 
leans Parish School Board, seeks to compel re- 
spondent, Dr. James F. Redmond, Superintend- 
ent of the Orleans Parish public schools, to 
furnish him with the names and addresses of 
the pupils enrolled at the Frantz and Mc- 
Donogh No. 19 elementary schools in New Or- 
leans. 

The usual alternative writ of mandamus was 
issued; upon the rule nisi being called, defend- 
ant interposed several exceptions which were 
overruled; thereupon defendant made answer to 
the petition and a hearing of the matter on 
the merits was had, at the termination of which 
the trial judge rendered judgment in favor of 
relator and against respondent perpetuating the 
alternative writ. Respondent has appealed. 

Only a question of law is involved and that is: 
Can respondent as Superintendent of the Public 


Schools withhold from relator, a member of the 
School Board, the data which relator desires? It 
is conceded that respondent has control of and 
access to complete records containing the names 
and addresses of the pupils at the two schools, 
which names and addresses are registered in a 
card system maintained by employees of the 
School Board over whom respondent has super- 
vision. 

The general school law is to be found in R. S. 
17:1 through R. S. 17:386, and the powers and 
duties of school boards and parish superin- 
tendents are delineated therein. Sub-part C 
(R. S. 17:121 through R. S. 17:127) pertains 
to the Orleans Parish School Board, and in 
R. S. 17: 122 it is provided: 


“All laws, and all rules and regulations 
of the state board of education governing 
other parish school boards throughout the 
state, shall govern the Orleans Parish 
School Board, except as otherwise specif- 
ically provided in this Title.” 
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Turning to the general school law, we find 
in R. S. 17:93 the following provisions: 


“Each parish superintendent shall keep a 
record of all business transacted by him as 
parish superintendent, the names, numbers 
and description of school districts, the tab- 
ulation of reports of school principals made 
monthly to him by the principals of the 
schools of his parish, and all other papers, 
books, and documents of value connected 
with his office, which shall be at all times 
subject to inspection and examination by 
the state superintendent of education, or 
by any officer, or citizen. * * * ” 


Among other duties, as appears from R. S. 
17:93, the parish superintendent shall keep a 
record of all business transacted by him, the 
tabulation of reports of school principals, and 
all other papers, books and documents of value 
connected with his office which, at all times, 
shall be subject to inspection and examination 
by the state superintendent of education, by any 
officer, or citizen. Among the “papers, books 
and documents of value connected with his 
office” must necessarily include the names and 
addresses of the children attending the public 
schools as contained in the card index system 
kept in the superintendent's office. 

The respondent, in defense of this action, re- 
lies on a certain rule established by the School 
Board some time ago to the effect that the 
names and addresses of the pupils attending 
the public schools would be kept secret and 
not divulged to “anyone.” Subsequently four 
members of the Board (excluding relator) in- 
terpreted the rule to mean that such informa- 
tion could not even be given to a member of 
the Board. It was on the basis of the inter- 
pretation of said rule by the four members of 
the Board that respondent refused to furnish 
relator with the information requested. Re- 
spondent takes the position he has no authority 
to comply with relator’s demand for the infor- 
mation in view of the ruling of the School 
Board. 


We think respondent’s position untenable. The 
law makes the records of the superintendent’s 
office at all times subject to inspection as afore- 
said, and the School Board by adopting the rule 
above-mentioned cannot negate the clear provi- 
sions of the statutory law governing the op- 
eration of public schools. It is true under 
R.S. 17:81 each school board is authorized to 
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make rules and regulations for its own govern- 
ment; however, this section states that the rules 
are not to be “inconsistent with law.” In view 
of said provision of R.S. 17:81 that the rule 
shall not be inconsistent with law, the defense 
relied upon by the superintendent is not valid. 
The general law with reference to the pow- 
er of school boards to make rules and regula- 
tions is found in C. J. S. 78, p. 908, as follows: 


“The power to make rules and regula- 
tions is subject to the limitation that no 
such rule or regulation may conflict with or 
contravene any statute or constitutional pro- 
vie, 


The fact respondent was ordered by a ma- 
jority of the Board to take such action as he did 
does not excuse his failure to comply with the 
duty the statute imposes upon him. 

We can well understand that the superin- 
tendent was on the horns of a dilemma. To 
violate the order of a majority of his superiors 
might subject him to dismissal for insubordina- 
tion, while refusal to a minority member of the 
Board or others entitled to the records under 
the statute could very well subject him to 
criminal prosecution and penalties under R. S. 
42::322. 

The voluntary deviation from duty by a pub- 
lic officer in good faith and upon what he be- 
lieves to be good advice and good reason might 
be a defense to a charge of nonfeasance in 
office, but not a defense by the superintendent 
to a demand made upon him by such minority 
member for access to the records made avail- 
able to such minority member by the mandate 
of the law, irrespective of whether the minority 
member's views are not in accord with a ma- 
jority. And however wise or meritorious the 
advice given the superintendent by the City 
Police or F.B.I. that the information relator 
seeks should be kept secret even from a mem- 
ber of the Board, such advice could not justify 
the action of the Board in suspending the opera- 
tion of the law in view of the mandate of La. 
Constitution Art. 19 Sec. 5 to the effect: 


“No power of suspending laws of this 
State shall be exercised unless by the Leg- 
islature, or by its authority.” 


Respondent’s counsel reurges before us the 
exceptions filed below. Our opinion is they 
were correctly overruled. The only exception 
that need be discussed at all is that of non- 
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joinder of parties defendant, it being the con- 
tention of respondent that the School Board 
should have been made a co-defendant. We do 
not think there is merit in the contention the 
School Board is an indispensable party. Where- 
as the law makes it mandatory, not discretion- 
ary, on the part of the superintendent to permit 
inspection of his records, he alone is the one 
charged by law with furnishing the information 
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to a person having the right to receive it, such 
as relator, and hence the superintendent is the 
proper defendant. However, the School Board, 
while not an indispensable party, could have 
intervened and joined with respondent in de- 
fense of the suit if the members thereof saw 
fit. 

For the reasons above assigned, the judg- 
ment appealed from is affirmed. 





EDUCATION 


Public Trade Schools—Louisiana 


LOUISIANA STATE BOARD OF EDUCATION, et al. v. Samuel ALLEN, et al. 
United States Court of Appeals, Fifth Circuit, February 9, 1961, 287 F.2d 32. 


SUMMARY: Five Negroes brought a class action in a federal district court against the Louisi- 
ana State Board of Education, alleging that the Board had refused to admit them as students 
in a trades school in Shreveport because of their race and color. Affidavits were submitted 
indicating that racial discrimination was practiced and that all of the plaintiffs were told 
when they applied for admission that the school was for white students only. Plaintiffs’ mo- 
tion for a summary judgment was granted. On appeal, the Court of Appeals for the Fifth 
Circuit affirmed, rejecting the contentions that there were issues of fact to be tried so that 


the granting of summary judgment was error, and that the Board as an agency of the state 
could not be sued without the state’s consent. 





Before TUTTLE, Chief Judge, JONES, Circuit Judge, and MIZE, District Judge. 


PER CURIAM. 


The appellant, the Louisiana State Board of 
Education, is a body corporate under the laws 
of Louisiana.’ It was originally provided that 
as corporate body, the Board might sue and be 
sued. We are informed that this authorization 
has been withdrawn. The appellees, Negroes, 
brought a class suit alleging that the appellant 
Board refused to admit them as students in 
the Shreveport Trades School because of their 
race and color. The appellees moved for Sum- 
mary Judgment. In the Introduction to the 
“Learn by Doing” bulletin of the School it was 
stated that it was created and established “for 
the education of the white people of the State 
of Louisiana”. Among the courses listed were 
those for the training of barbers and sheet 
metal workers. 


* LS A-R. S. 17:2. 


Two of the Negroes applied for training to 
become barbers, two sought to take courses to 
become dental assistants, and one desired to be 
trained as a sheet metal worker. Affidavits 
showed that all were told, when they applied 
for admission, that the School was for white 
students only. In contesting the motion for 
summary judgment the Board submitted affi- 
davits reciting that the applicants for barber 
training had not obtained approval of the 
Louisiana State Board of Barber Examiners, that 
there were no openings in the Shreveport area 
for colored sheet metal workers, and that it had 
been decided to discontinue the course of train- 
ing for dental assistants. By other affidavits filed 


for the appellees it was shown that Board 


approval was not required of white applicants 
for barber training and that application’s for 
training were, at the time the colored applicants 
were rejected, being accepted from white appli- 
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cants for training as dental assistants. The 
district court granted the motion for summary 
judgment. This appeal is from that judgment. 


The appellants contend that there were issues 
of fact to be tried and hence the granting of a 
summary judgment was error. We find no merit 
in this contention. 

The appellants make the further contention 
that the Louisiana State Board of Education is 
an agency of the State and that, as such, it 
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cannot be sued without the consent of the State. 
Prior decisions have resolved this question 
against the contention made by the appellants. 
Orleans Parish School Board v. Bush, 5th Cir. 
1957, 242 F. 2d 156, cert. den. 354 U. S. 921, 77 
S. Ct. 1380, 1 L. Ed. 2d 1436; Board of Super- 
visors of Louisiana State University, 5th Cir. 
1959, 265 F. 2d 736. See also Evans v. Louisiana 
State Board of Education, 85 So. 2d 669. 

We find no error in the entry of the district 
court’s judgment. It is AFFIRMED. 





EDUCATION 


Public Trade Schools—Louisiana 


LOUISIANA STATE BOARD OF EDUCATION, et al. v. Priscilla ANGEL, et al. 
United States Court of Appeals, Fifth Circuit, February 9, 1961, 287 F.2d 33. 


SUMMARY: In a class action by Negroes against the Louisiana State Board of Education, a 
federal district court enjoined defendants from continuing to enforce a policy of excluding 
plaintiffs and other qualified Negroes from trade schools in certain designated parishes sole- 
ly because of race and color. 5 Race Rel. L. Rep. 654 (1960). The Court of Appeals for the 
Fifth Circuit affirmed on the basis of the district court’s decision that the Board, as an 


agency of the state, could be sued without its consent. 
Before TUTTLE, Chief Judge, JONES, Circuit Judge, and MIZE, District Judge. 


PER CURIAM 


The judgment from which this appeal was 
taken was entered in a suit in which the ap- 
pellant Board was enjoined from excluding the 
appellees and other Negroes from trade schools 
operated by the Board because of color and race. 
The sole question presented by the appeal is 


whether the Board, as an agency of the State, 
can be sued without its consent. The question 
was correctly answered by the district court in 
permitting the action to be maintained. See 
Louisiana State Board of Education v. Allen, 
.... F.2d... ., decided this day, and cases 
there cited. The judgment of the district court is 
AFFIRMED. 





EDUCATION 
Public Schools—New York 


Leslie TAYLOR, etc., et al. v. THE BOARD OF EDUCATION of the CITY SCHOOL DISTRICT 
of THE CITY OF NEW ROCHELLE, etc., et al. 


United States District Court, Southern District, New York, January 24, 1961, 191 F. Supp. 181. 


SUMMARY: New Rochelle, New York, Negro children brought a class action in federal district 
court against the city board of education and superintendent of schools, contending that the 
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board had created and maintained a racially-segregated elementary school in violation of 
their Fourteenth Amendment rights. The court found as facts that since 1930 the board had 
pursued a gerrymandering policy in redrawing district lines which led to the confinement of 
Negroes within this school’s district; that white children remaining in the district were al- 
lowed to transfer to outside elementary schools until 1949, by which time the school had be- 
come a 100% Negro school; that, although the policy concerning transfers of white children 
was then terminated, the board had never redistricted so as to eliminate the effects of the 
previously-instituted gerrymandering; that several surveys and studies were made by experts 
at the request of the board subsequent to the 1954 decision in Brown v. Board of Education, 
but that “not one proposal which would alleviate segregation, submitted by these experts 
and others, has ever been instituted by the Board, even on an experimental basis” and that the 
whole picture was one of “Board intransigence and refusal to act . . . despite eleven years of 
public agitation, pleas and advice from distinguished educators and sociologists.” 

The court concluded that inasmuch as the board had created a segregated Negro school 
before 1949, the case fell within the meaning of the Brown decision, It rejected the conten- 
tion that the school, now containing 94% rather than 100% Negroes, was not in form a com- 
ponent of a dual system of education for whites and Negroes such as was invalidated in the 
Brown decision; on the contrary, it found no basis for drawing a distinction between “segre- 
gation established by the formality of a dual system of education, as in Brown, and that cre- 
ated by the gerrymandering of school district lines and transferring of white children as in 
the instant case.” The board, having created a segregated school, was declared to be under a 
constitutionally imposed duty to end segregation in good faith with all deliberate speed, which 
obligation clearly had not been fulfilled, the studies and surveys without implementing deeds 
not being sufficient to establish good faith. The court observed that compliance with the 
Supreme Court’s edict is not to be less forthright in the North than in the South, and that no 
double standard is to be tolerated. The argument that the board’s neighborhood school policy 
was reasonable and educationally sound and therefore that adhering to it was not a violation 
of the Constitution was also overruled, the court pointing out that however worthy that con- 
cept might be in the abstract, it could not be applied to confine integration to a bare token in 
denial of constitutionally guaranteed opportunities. The court therefore ordered the board 
to present by April 14, 1961, a desegregation plan to begin no later than the start of the 1961- 
62 school year. 

On March 7, 1961, the court refused to suspend or stay the order requiring that a plan 
be submitted by April 14, and denied as premature a motion to permit plaintiffs immedi- 
ately to enroll in schools other than the predominantly Negro school. 


KAUFMAN, District Judge. 
principles enunciated in Brown v. Board of Edu- 











Plaintiffs in this class action, proceeding 
through their parents, are eleven Negro infants 
who were formerly enrolled in the Lincoln 
School, a public.elementary school operated by 
the defendants, the Board of Education of the 
City of Rochelle, and Dr. Herbert C. Clish, that 
city’s Superintendent of Schools.! It is admitted 
by the defendant that approximately 94% of 
the pupils at Lincoln are Negroes. Plaintiffs con- 
tend that the Board has deliberately and inten- 
tionally created and maintained Lincoln School 
as a racially segregated school, and thus has 
violated the Fourteenth Amendment and the 


l. Hereinafter, any reference to the defendant will 
be to the Board of Education, since it is the party 
primarily involved in this litigation. 


cation, 347 U.S. 483 (1954). 

The Board operates the elementary school 
system in New Rochelle by means of the neigh- 
borhood school plan. Under this plan, as it 
functions in New Rochelle, the city is divided 
into twelve districts, each of which is served by 
a centrally located school. Pupils residing with- 
in a particular district are required to attend 
the school within that district, and permission 
to transfer to other schools is granted by the 
school authorities only in exceptional circum- 


- stances. Thus, as a result of this policy, the plain- 


tiffs have been compelled to attend the Lincoln 
School. At the start of the 1960 school term, they 
sought to register in other elementary schools 
in the city having a more heterogenous racial 
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composition; permission to so register was uni- 
formly denied, and this action then followed. 
During the pendency of this action, plaintiffs 
have withdrawn from the Lincoln School, and 
are receiving private tutoring. 

In the fall of 1959, after much public agita- 
tion against the racial imbalance in the Lincoln 
School, the Board proposed to replace the pres- 
ent Lincoln School building, admittedly anti- 
quated, with a modern facility on the same 
site to serve the same neighborhood.? Financing 
for this proposal was approved in a referendum 
held on May 24, 1960. The plaintiffs view this 
decision by the Board as the culmination of a 
course of conduct designed to maintain Lincoln 
as a racially segregated school. They thus seek 
an injunction restraining the defendant from pro- 
ceeding with the construction of the new school. 
They also seek to enjoin the Board from refus- 
ing to allow them to register in schools other 
than Lincoln which are not racially segregated, 
and from requiring them to register in the 
Lincoln School. 


The defendant Board vigorously contends that 
the charge of racial segregation is absurd. Its 
position is that no child is compelled to attend 
any school in the City of New Rochelle solely 
on the basis of race or color. It points out that 
two-thirds of the Negro elementary school chil- 
dren in New Rochelle attend public schools 
other than Lincoln, and that the city’s two 
junior high schools and one senior high school 
are attended by all children regardless of race. 
It urges that the high proportion of Negroes in 
the Lincoln School is a result solely of residen- 
tial patterns, rather than any desire on its part 
to maintain Lincoln as a segregated school. With 
respect to its decision to rebuild Lincoln School, 
the Board contends that it was made only after 
an exhaustive study undertaken in good faith, 
which led it to conclude that the course chosen 
was the only feasible alternative. Thus, the de- 
fendant maintains that no constitutional rights 
of the plaintiffs have been infringed in any way. 


After hearing and observing the witnesses, 
and carefully examining the large amount of 
documentary evidence submitted, I conclude 
that the defendant’s conduct has violated the 
Constitution, denying the plaintiffs the right to 


2. Although Lincoln School presently has a maximum 
capacity of 622 and an enrollment of 483 children, 
the < sage new school will accommodate onl 
400. Thus, almost 100 children will be Sasened, 
presumably to neighboring schools, after construc- 
tion of the new building is completed. 
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the equal protection of the laws guaranteed by 
the Fourteenth Amendment. I find (1) that the 
Board of Education of New Rochelle, prior to 
1949, intentionally created Lincoln School as a 
racially segregated school, and has not, since 
then, acted in good faith to implement desegre- 
gation as required by the Fourteenth Amend- 
ment *; and (2) that the conduct of the Board 
of Education even since 1949 has been motivated 
by the purposeful desire of maintaining the Lin- 
coln School as a racially segregated school.‘ 

I am mindful of the recent admonition of Mr. 
Justice Frankfurter, in Gomillion v. Lightfoot, 
(29 U.S. Law Week 4024, U.S. Supreme Court, 
November 14, 1960) as to the dangers of an 
undiscerning application of broad generalizations 
in a delicate area such as this, when important 
rights of individuals are so directly affected. 
Justice Frankfurter re-emphasized what should 
always have been obvious: that it is the parti- 
cular facts in each case which are determinative, 
and thus that it is incumbent upon the court to 
examine these facts with scrupulous care. He 
said: 


“Particularly in dealing with claims under 
broad provisions of the Constitution, which 
derive content by an interpretive process of 
inclusion and exclusion, it is imperative 
that generalizations, based on and qualified 
by the concrete situations that gave rise to 
them, must not be applied out of context in 
disregard of variant controlling facts.” 


8. It should be noted that under Section 2502 of the 
New York State Education Law, the Board of Ed- 
ucation is a corporate body, and as such bears a 
continuous responsibility for the operation of the 
New Rochelle public schools. This responsibility is 
not terminated or altered by the inevitable turn- 
over in individual membership, which has occurred 
from 1930 to date. Otherwise, illegal conduct of 
a public body could rarely be challenged. Thus, 
the conduct of the Board is, in law, viewed sim- 
ilarly to the conduct of any corporation; individual 
changes in membership have no lena significance 
in the context of this case. In addition, nothing 
in this opinion criticizing conduct of the Board o 
Education is meant to apply to those members 
who have urged that the present course of con- 
duct in relation to the Lincoln School be altered. 

4. The plaintiffs also contended that the ped of 
education afforded at the Lincoln School was in- 

ferior and that the educational achievement of the 
Negro children at Lincoln had thus been curtailed. 
Much evidence as to teacher qualifications, teach- 
er turnover, and various student test scores was 
introduced by both sides in this connection. But, 
in the view which I take of the case, it is not 
necessary to consider these claims. Brown v. Board 
of Education, supra, has determined that segregat- 
ed schools established and maintained by official 
acts are inherently unequal as a matter of law. 
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In light of this admonition, before discussing 
what I conceive to be the controlling principles 
of law applicable to this case, and the legal im- 
port of the respective contentions raised by the 
parties, I will fully elaborate the facts which 
have impelled me to the conclusion that de- 
fendant’s conduct has violated the Constitution. 


THE FACTS 


In order to comprehend the Lincoln prob- 
lem, as it has evolved, familiarity with the geo- 
graphic and racial character of the city of New 
Rochelle is necessary. The city has an elongated 
shape, its length from north to south being 
almost four times its average width. The settling 
of population started in the southern half of 
the town; in relatively recent years the northern 
end of the city has developed. That area, how- 
ever, is now in the midst of a housing boom, 
and in the past ten years two new elementary 
schools—Ward and Davis—have been built to ac- 
commodate north end students. There are virt- 
ually no Negroes in this area. The north central 
part of town is served by two schools, Roosevelt 
in the west and Barnard in the east, with only 
the latter having a sizable Negro enrollment. 
The southern end of the city is also predomin- 
antly white in population and is served by two 
elementary schools—Trinity and Jefferson—which 
have 5% and 7% Negro enrollment respectively. 
If a line were drawn east to west across the 
middle of New Rochelle, the area of predomin- 
antly Negro population would be found im- 
mediately south of that line, in the south central 
portion of the city. The Lincoln School Dis- 
trict lies in the center of this Negro area. Bor- 
dering Lincoln are five other elementary school 
districts—Mayflower, Stevenson, Washington, 
Columbus and Webster—all of which contain 
a substantial Negro population. Washington 
school has a Negro enrollment of greater than 
50%, while the Negro enrollment of the other 
four schools varies from approximately 17% 
to approximately 30%. 


Lincoln School was built in 1898; there is no 
evidence as to the Negro population, if any, 
at that time. Marylynn G. Pierce, a member of 
the Board of Education, testified that there has 
been a tradition of a Negro school in New 
Rochelle for approximately one hundred years, 
but she did not indicate how this tradition had 
been inherited by the Lincoln School. Events 
occurring subsequent to 1930 indicate that by 


that time the majority of the Negro population 
of the city was being served by the Lincoln 
School. In 1930, according to the uncontradicted 
testimony of Bertha O. White, corroborated in 
part by the testimony of Mrs. Pierce, and also 
by official school maps, a policy of gerrymander- 
ing was instituted which led to the confining of 
Negroes within the Lincoln School district by 
redrawing the district lines to coincide with 
Negro population movements. (See e.g. Record, 
pages 131-34, 236-7). The testimony as to the 
gerrymandering revealed the following: 

(1) In 1930, the Webster School was built, 
to the northwest of Lincoln, and thus district 
lines in the area were redrawn. The boundary 
lines between Webster and Lincoln were so 
drawn that, in one section, they were extended 
to a point directly across the street from the 
Lincoln School. By this arrangement, an irregular 
corridor, which was of white population, was 
carved out from Lincoln and placed in the Web- 
ster district. The result was that an area con- 
taining white students, directly adjoining the 
Lincoln School, was districted into the Webster 
School, despite the fact that this area was far 
closer to the Lincoln School than to Webster. 
It was testified that the purpose of this gerry- 
mandering was to confine Negro pupils within 
the Lincoln district, while allowing whites liv- 
ing in the same area to attend a school which 
was not predominantly Negro in composition. 

(2) In the ensuing years, as the Negro popu- 
lation increased, expanding westward from the 
Lincoln district, the borders of Lincoln were 
extended in this direction so as to contain the 
Negroes within them. 

(3) During the same period in which the 
boundaries between Webster and Lincoln were 
being adjusted, other alterations were being 
made between the Lincoln district and the May- 
flower district to the north, although these chan- 
ges were never noted in Board minutes, nor 
were they reflected on official school maps for 
many years. By means of these boundary chan- 
ges, children living in a predominantly white 
area known as Rochelle Park, then located in 
the northeast corner of the Lincoln District, 
were assigned to the Mayflower school. 


It is highly significant that the Board has of- 


. fered no evidence to refute the testimony in- 


dicating that this gerrymandering took place. 
Nor, did it proffer any explanation for this con- 
duct to negate the obvious inference of a desire 
to segregate. In addition, Board minutes for the 
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period subsequent to 1930 indicate that Lincoln 
was considered in the community as the Negro 
School, and that the Board intended it to be 
utilized after school hours as a meeting place 
for the Negro community. (See Joint Exhibit VII 
supplemented by Defendants; see also Super- 
intendent’s Report, February 2, 1937, submit- 
ted on consent of the parties). 

In addition to this gerrymandering, the Board 
instituted further policies to assure that the 
Lincoln School District would remain Negro, and 
to relieve white children of the burden of at- 
tending a predominantly Negro school. Thus, 
up until 1949, white children remaining in the 
Lincoln district were allowed to transfer to 
other elementary schools. For example, in the 
year 1949, Board minutes indicate that 106 
children residing in the Lincoln district were 
allowed by the Board to attend other schools. 
(Defendants’ Exhibit SS). The Board admitted, 
in a resolution of November 30, 1959, that: 


“There was a time when the transfer of 
children to schools outside the school district 
of their residence was permitted and this 
operated unfairly in the Lincoln School 
district from which white parents were al- 
lowed to transfer their children, resulting 
in a high percentage of Negro children in 
Lincoln School.” ( Defendants’ Exhibit I). 


This policy produced the anomaly, testified to 
by Mrs. White, of children living in adjoining 
houses attending different schools solely on the 
basis of their race. (Record, pages 141-42). 
Further, it appears, for example, that white 
children living south of the Lincoln School were 
assigned to Mayflower School, approximately 
half a mile north of Lincoln. Thus, they ap- 
parently had to pass Lincoln each day on their 
way to school. (See Plaintiffs’ Exhibit 6). The 
inevitable result of this transfer policy, when 
combined with the earlier gerrymandering, was 
that by January of 1949, Lincoln had become 
a 100% Negro school. (See e.g., Plaintiffs’ Ex- 
hibit 24). 

The defendant’s failure to rebut this exidence 
of gerrymandering and racially motivated trans- 
fers gains even greater significance from the fact 
that Mr. Sim Joe Smith, Assistant Superinten- 
dent of Schools in New Rochelle since 1930, was 
present in the courtroom throughout the trial. 
It was testified that Mr. Smith approved trans- 
fers made during this period. When called to the 
stand by plaintiffs’ attorney, Mr. Smith’s testi- 
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mony as to the operation of the transfer policy 
was vague and evasive, and evinced a conven- 
iently faulty memory. 

In examining the Board’s conduct subsequent 
to 1949, it must be remembered that this con- 
duct must be viewed against its historical back- 
ground and context. It must be examined and 
evaluated in its totality. Intent, purpose and 
motivation, while unclear or uncertain if only 
isolated acts are considered, become defined 
and recognizable when a total course of con- 
duct is carefully scrutinized. 

By 1949, the segregated condition at Lin- 
coln had come to public attention, and numer- 
ous civic groups exerted pressure on the Board 
to alleviate it. As a result of this agitation, the 
Board passed a resolution, on January 11, 1949. 
ending the policy of transferring white children 
out of the Lincoln School and indicating that 
readjustment of district lines would be con- 
sidered. At that time, however, the Board did 
not redistrict in any way, nor has it done so 
until the present day. Thus, it has done nothing 
to eliminate the effects of the gerrymandering 
undertaken previously. Rather, it has chosen to 
maintain the status quo, imposing, in effect, a 
freeze on the artificially created boundaries of 
the Lincoln district. When it determined to 
maintain the status quo, the Board could hardly 
have been unaware that this would necessarily 
perpetuate Lincoln as a predominantly Negro 
school. For example, on June 17, 1949, a letter 
written to the Board by Kenneth B. Low, then 
President of the Council for Unity of New 
Rochelle (and later a member of the Board) 
was reprinted in the New Rochelle Standard 
Star. Low wrote: 


“«< 


.. . by the redistricting which was made 
at the time Webster School was built in 
1930 the board participated in creating an 
overbalance of Negro pupils in Lincoln 
School which steadily increased with the 
development of the neighborhood until, by 


5. The resolution provided as follows: 
“RESOLVED, t the Board of Education study 
present district lines with a view to setting up 
school districts in terms of the best interests of a 
the children and of the most complete utilization of 
the present physical plant; and be it further 
RESOLVED, That as of September 1, 1949 dis- 
trict lines as set by the Board will be strictly ad- 
hered to according to best educational practices; 
and be it further 
RESOLVED, That effective at once all new en- 
trants to the school system be admitted only to 
the school of the district in which they legally 
reside. 
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virtue of the board’s transfer policy, it be- 
came an all-Negro school. 
To now enforce district lines, without 
changing the present Lincoln School dis- 
trict, is to create a situation in which the 
white pupils will be in a small minority and 
. this appears to be completely unreal- 
istic and undesirable. In our opinion it 
will result not only in bitter opposition by 
the parents of the white children in the dis- 
trict but eventually in the removal of these 
parents from the district and a consequent 
accentuation of the all-Negro character of 
the neighborhood and school. 

. . [SJound educational policy calls for 
the integration of children of all races, 
creeds and national background in the pub- 
lic schools, which are the cradle of demo- 
cracy . . . to permit the separation of 
Negro children from white children through- 
out their primary school education is in- 
defensible in this community.” 

* * % 
“Any plan which will not freeze Lincoln 
School as an overwhelmingly Negro school 
would, in our opinion, be preferable to the 
present plan for action which we feel cer- 
tain will seriously increase the tensions in 
this area.” 

® o * 
“The board has seemingly overlooked the 
basic issue of the existence of an all-Negro 
school in New Rochelle. Similar conditions 
have been changed in other communities 
either by closing the Negro school or by 
redistricting to create a proper balance 
of white and Negro pupils.” ( Plaintiffs’ Ex- 
hibit 23). 


But no action on the part of the Board was 
forthcoming. The Board has steadfastly re- 
fused to alter the rigid neighborhood school 
policy with the result that the Lincoln School 
has continued to be a predominantly Negro 
school. Today, it contains approximately 94% 
Negroes. 

The years between 1949 and 1960 have been 
eleven years of agitation for New Rochelle. For 
eleven years, responsible civic-minded organi- 
zations and groups have urged that something 
be done to correct the Lincoln situation; for 
eleven years the Board has discussed the prob- 
lem, hired experts, made surveys, and constant- 
ly reiterated its belief in racial equality and 
the necessity for equal opportunities. But, in 
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these eleven years, it has taken no action what- 
soever to alter the racial imbalance in the Lin- 
coln School. It has met the problem with mere 


words, barren of meaning, for they were never 
followed by deeds. 


In 1954, the Supreme Court rendered its opin- 
ion in Brown v. Board of Education, supra. This 
decision heralded a new epoch in the quest for 
equality of the individual. It called for respon- 
sible public officials throughout the country to 
re-appraise their thinking and policies, and to 
make every effort to afford Negroes the more 
meaningful equality guaranteed to them by the 
Constitution. The Brown decision, in short, was 
a lesson in democracy, directed to the public at 
large and more particularly to those responsible 
for the operation of the schools. It imposed 
a legal and moral obligation upon officials who 
had created or maintained segregated schools 
to undo the damage which they had fostered. 
And, compliance with the Supreme Court’s edict 
was not to be less forthright in the North than 
in the South; no double standard was to be tol- 
erated. 


The Brown decision also increased the public 
agitation for change in New Rochelle. But the 
Board paid little heed to the Brown doctrine, 
finding nothing in its conduct repugnant to 
Brown. In 1955 a survey of the physical facili- 
ties of the New Rochelle schools, conducted by 
the engineering firm of Englehardt, Englehardt 
and Leggett, revealed that the Lincoln build- 
ing was obsolete and thus would have to be 
retired. This conclusion reinforced the findings 
of a 1948 engineering survey conducted by 
Leland Hubbell Lyon. The report recommend- 
ed that both the Lincoln and Washington 
schools be closed, and a combined school be 
built on the present Lincoln site.6 With the 
necessity for making some change thus forced 
upon the Board, it was thereby given an addi- 
tional opportunity to eliminate segregation. 
Once again, no action was taken in this direc- 
tion. 

In December of 1956, a committee represent- 
ing fourteen civic groups interested in amelior- 
ating the Lincoln situation requested the Board 
to have a study of the problem made by the 
New York State Department of Education. As a 


_ result, at the Board’s request, Mr. Theron John- 


son, an experienced, high-ranking administra- 


tor in the Department, came to New Rochelle, 


6. The two schools are less than one-half a mile apart 
and Washington school is only partially filled. 
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conducted interviews and discussions, and sur- 
veyed the Lincoln problem. At the same time, 
the Board proposed for the first time to rebuild 
Lincoln on the same site. This proposal was 
included in a comprehensive school referendum 
to be submitted to the voters in the spring of 
1957. Mr. Johnson submitted his final report 
to the Board on March 25, 1957, at which time 
the date for the referendum was approaching.’ 
Johnson pointed out that 


“[t]he actions of previous Boards running 
back over the years contributed to your 
present de facto segregation.” 


He said: 


“[a]lthough the Board of Education has 
frequently expressed its dissatisfaction with 
the existence of a predominantly Negro 
elementary school in New Rochelle, it has 
not fully taken the responsibility to imple- 
ment its policy of integration. Although 
the Board of Education cannot be blamed 
for a residential pattern which facilitates 
segregation, it does have the responsibility 
to take the leadership in finding a way out. 
The impact is strongest on the schools and 
affects educational achievement and psy- 
chological development. If the Board does 
not take the leadership no one else will. 
In studying the existing school attendance 
lines there were many instances where the 
boundary seemed to be neither reasonable 
nor consistent. It could only appear that 
special interests had been permitted to 
effect the assignment of children to schools. 
When this situation exists doubt will re- 
main in the minds of many residents as 
to the Board’s intent.” 


Johnson’s report concluded with a challenge 
to the Board: a challenge to meet its obliga- 
tions, and to take the leadership in ending 
segregation. He wrote: 


“In summary, then, we can say there have 
been no ‘solutions’ achieved. The search 
must continue but in a fashion which is pro- 
ductive and in a way which can draw the 
community together. The opportunities lie 
before the Board of Education and its ad- 
ministrative officials. You have the decision 
in your own hands.” ( Plaintiffs’ Exhibit 15) 
7. It is noteworthy that the Board decided to replace 
Lincoln School without waiting for Mr. Johnson’s 


final report, which was to deal with the Lincoln 
problem. 
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The Board’s response to this challenge was 
somewhat less than edifying. The Board's pres- 
ident, Mr. Frederic Davidson, wrote immediate- 
ly to the Commissioner of Education, asking 
that the report, which the Board itself had in- 
itially requested, be recalled and repressed. 
The Commissioner of Education acceded to the 
Board’s request and the report was withdrawn. 
Meanwhile, undoubtedly due in large part to 
the publicity which the report had received, 
the portion of the referendum calling for a re- 
placement of the Lincoln School was defeated 
by the voters. 

Johnson’s report had recommended, inter alia, 
that a comprehensive community study of the 
problem be undertaken. Accordingly, the Board 
hired a distinguished group of educators, psy- 
chologists and sociologists, headed by Dr. Dan 
Dodson, one of the country’s foremost experts 
on the problems of integration. In December 
of 1957, this group after an exhaustive study, 
delivered its report, entitled “Racial Imbalance 
in Public Education in New Rochelle, New 
York.” (popularly known as the Dodson Re- 
port). This report, like that of Mr. Johnson, 
concluded that the Board had been derelict in 
its duties, and remiss in its attitudes. Moreover, 
Dr. Dodson testified that his initial proposed 
report had been even more severe in its criticism 
of the Board, but that the final report submit- 
ted had been toned down so as to make it more 
acceptable. The Dodson Report framed the es- 
sential issue involved as follows: 


“Specifically, if the Board of Education in 
the past, operating in a different social set- 
ting, encouraged or permitted the present 
situation to develop, does the present 
Board of Education have the obligation to 
undo any damages which may have ac- 
crued under previous decisions of its pre- 
decessors? Does the present Board have an 
obligation to eradicate the imbalance of 
races in the Lincoln School which was per- 
mitted to develop under previous Boards?” 
(page 9). 


The Report pointed out that 


“It is basically through the mechanism of 
the public school that members of a group 
occupying an inferior position in our society 
can achieve equal opportunities. Help in 
breaking down economic, social and cul- 
tural barriers should begin with the public 
schools.” (page 16). 
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Comparing the situation to that involved in the 
Brown case, the Report said: 


“It seems that morally the situation is little 
different than the situation which the 
United States Supreme Court in 1954 found 
to generate a feeling of inferiority as to 
their status in the community that may af- 
fect their hearts and minds in a way un- 
likely ever to be undone.” (page 18). 


Dodson pointed out that change in New Ro- 
chelle was necessary; new facilities were re- 
quired. Thus, the Board was faced with the 
necessity of dealing with the racial problem 
at once. Procrastination had to give way to ac- 
tion. 


“The Board must realize that any build- 
ing or utilization plan it adopts will implic- 
itly make this decision. It is not possible to 
avoid the question of whether racial imbal- 
ance is going to be alleviated or encourag- 
ed. To do nothing about it is to encourage 
racial imbalance. To do nothing about it is 
a decision just as powerful and as important 
as a decision to try to do something about 
the imbalance.” (page 19). 


The Report pointed out that the Board alone 
was in a position to immediately alleviate seg- 
regation: 


“At this time the Board of Education is in 
a position to eliminate de facto segregation 
in schools by its decision on a matter which 
has to be resolved—namely how to accom- 
modate the increasing numbers of students 
in the public schools of New Rochelle. Ob- 
viously the racial imbalance in the school 
is related to the housing patterns. The 
housing patterns, however, cannot be 
changed overnight. The school district 
boundaries can.” (pages 19-20). 


The Dodson Report discussed the concern for 
“status” of various schools which has appar- 
ently been a strong motivating factor in the 
Board’s conduct through the years. 


“The panel was puzzled that in a city 
as dynamic as New Rochelle, in a decade, 
with insignificant exceptions, few children 
from the outside have ever been sent into 
the three schools located in the low socio- 
economic status neighborhoods.” (page 
34). 


Dodson commented on 


“What seems to be a lack of willingness 
= the part of the Board to move district 
. es” 


and found that 


“Acquiescence has heightened concern as 
to the ‘status’ of one school as against an- 
other with the result that there is almost a 
‘phobia’ about the district lines in several 
of the schools surrounding Washington, 
Lincoln and Columbus.” (pages 34-35). 


The experts found, as a result of the sur- 
vey, that the Board had been largely respon- 
sible for the situation. 


“The panel believes the Board of Educa- 
tion has adhered too rigidly to established 
district lines for elementary schools. It has 
tended to make under-use of some facilities 
at the expense of over-crowding in others. 
This policy has reinforced the ‘status ap- 
peal’ of some schools and depreciated oth- 
ers. It has helped fragment the community 
into neighborhoods identified by school at- 
tended and made more provincial the ex- 
perience of all children.” (page 41). 


With respect to the rebuilding Lincoln School, 
Dodson said: 


“To do so would further reinforce the seg- 

regation of Negroes. It would leave two 

schools in the same neighborhood (Wash- 

ington and Columbus) only partially used, 

and it would reinforce community fragmen- 

tation.” (page 43). 
The Dodson Report concluded with two com- 
prehensive proposals designed to eliminate seg- 
regation in Lincoln School, and to provide a 
more balanced educational experience through- 
out the community. The first, and favored, al- 
ternative provided for 

(1) The rebuilding of a larger Lincoln 
School on the same site; 

(2) The discontinuance of Washington 
School; 

(3) Extensive redistricting; and 

(4) The more flexible use of the neighbor- 
hood school policy in the future. 

Dodson’s second proposal involved the use 


of K-3 schools (Kindergarten through third 


grade) so as to allow for greater flexibility in 
districting. Dodson made it clear that each of 
these two recommendations was submitted 
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“as an integrated whole, rather than a series 
of separable proposals.” (page 3). 


The Dodson Report, in short, indicated clear- 
ly to the Board that it alone had the respon- 
sibility of determining whether segregation in 
New Rochelle would continue. But, once again, 
the Board took no action whatsoever to imple- 
ment the Dodson recommendations, or any of 
the other proposals submitted to it by interest- 
ed persons and groups, such as permissive zon- 
ing and dispersal of Lincoln pupils. (See De- 
fendants’ Exhibit G). Of significance in inter- 
preting this inaction is Dr. Dodson’s testimony 
that during the course of the survey, he lost 
faith in the Board’s sincerity and willingness to 
come to grips with the racial problem. (Record, 
pages 413-14). 

One reason persisted in by the Board as an 
excuse for its failure to act was the administra- 
tive difficulties and costs involved in making 
any changes. However, it is noteworthy that 
no comprehensive survey of costs was ever un- 
derdertaken. (Record, page 589). Moreover, 
the difficulties allegedly envisioned in allowing 
Lincoln pupils to travel to other schools do 
not seem overly substantial. Although, in the 
north end, some children live as much as a 
mile from the school which they attend (Rec- 
ord, page 725), the radius of the Lincoln Dis- 
trict is only a quarter of a mile. In addition, 
several of the schools in districts adjoining Lin- 
coln are within half a mile of the Lincoln 
School. (Defendants’ Exhibit RR). Thus, even 
if Lincoln pupils were allowed to attend other 
elementary schools, their journey would still not 
be as great as that of many of these north-end 
children. 

In November of 1959, the Board decided 
again to propose only the rebuilding of Lincoln 
School on its present site, despite the admoni- 
tion of the Dodson Report that this course of 
action inevitably would lead to the furthering 
of segregation. Although both Dodson and 
Johnson had indicated that, unless the Board 
assumed positive responsibility, segregation 
would inevitably continue, the Board stated, 
in a resolution dated November 30, 1959: 


“The solution to the problem of racial, re- 
ligious or other concentrations of children 
does not lie with the schools, but rather 
with the community and its living patterns.” 
(Defendants’ Exhibit I). 


This proposal was to be put to the voters by 


8. The attitude of 
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way of a referendum in May of 1960. The 
Board’s activities in an attempt to gain public 
support for the proposal give strong indication 
of the absence of good faith in meeting its ob- 
ligations. It permitted the issue of segregation 
to be insinuated into the referendum campaign, 
to the extent that all other factors became ob- 
scured. The “status” fears of persons in the 
districts bordering Lincoln were fostered.® 


Thus, principals in schools in these districts 
sent letters to parents urging support of the 
Lincoln proposal, indicating that integration was 
the primary issue and intimating that if Lincoln 
were not replaced, Negroes might be transfer- 
red in large numbers to the schools which their 
children were presently attending. (See Plain- 
tiffs’ Exhibits 20 and 21; See also Record, pages 


ersons within the districts border- 
ing Lincoln is illustrated by a statement prepared 
by the Mayflower Parent-Teachers Association at a 
time when the Board was still considering alter- 
natives to the replacement of Lincoln. The state- 
ment read, in part: 

“In several schools where a well-integrated situa- 
tion exists, the proportion of Negro students is 
steadily increasing each year. Even in those May- 
flower neighborhoods where housing integration 
does exist, the turnover of homes is ost invari- 
ably from white to Negro owners. In recent years, 
the proportion of Negro students at Mayflower has 
risen approximately two percent each year. Lin- 
coln School rezoning would certainly hasten this 


process. 
The statement criticized the Dodson proposals, com- 
menting: 
“At the same time, the plan will increase the pro- 
portion of aogr children in several neighboring 
schools to such a degree that even according to 
Dodson’s own quotation, a very rapid shift in pro- 
—— is likely to follow .. .” (Plaintiffs’ Exhibit 


It was testified that this statement was received by 
the Board. (Record, pages 301-02). 
At approximately the same time, the President of the 
Daniel Webster Parent-Teacher Association wrote a let- 
ter to the Board, which read, in part, as follows: 
“For several years Daniel Webster has been a 
well integrated school. Because the increase of 
non-white pupils has been gradual, the neighbor- 
hood and school itself has been able to adapt and 
achieve a well integrated atmosphere... . 
. . . [t]he Daniel Webster Parent-Teacher Asso- 
ciation is most concerned about the recommenda- 
tion in the Dodson Report to increase the non- 
white population in this school to somethin 
around thirty per cent. Any such move that woul 
amount to a sudden readjustment in the school 
ulation would, in the opinion of the PTA, ac- 
celerate beyond control this normal and quite grad- 
ual adaptation that has been taking place in the 
school and neighborhood over the past several 


* ee 

The Daniel Webster School Parent-Teacher Asso- 
ciation Board cannot overemphasize what it feels 
to be a most important consideration, and that is 
the equilibrium of the student body ... .” (Plain- 
tiffs’ Exhibit 18). 
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153, 161-62, 547, 606, 611-12). Although the 
Board had disciplinary authority over these 
school officials when acting in their official ca- 
pacity, it took no action to censure them, or sup- 
press the letters in any way. It insisted instead 
that the principals were merely exercising free- 
dom of expression. Surely this is not the conduct 
of a public body seeking in good faith to reach 
a legitimate solution to a racial problem. 

The Board itself participated more directly in 
similar acts. In an advertisement, which Super- 
intendent of Schools, Herbert C. Clish, admit- 
ted was prepared by the Board’s Referendum 
Committee, (Record, pages 615-16, 619-20) op- 
ponents of the Lincoln proposal were branded 
as “extremists and propagandists” ( Plaintiffs’ 
Exhibit 9), despite the fact that numerous repu- 
table civic organizations had publicly an- 
nounced their opposition to it. In the same 
advertisement, the taxpayers of New Rochelle 
were warned of harsh financial consequences 
if the Lincoln proposal were defeated. The tax- 
payers were reminded that if the proposal fail- 
ed, the new school could be built with five- 
year bonds, a procedure which would greatly 
increase taxes in the city. Thus, the Board 
made it clear that it saw only one course of 
action: rebuild the Lincoln School on its pres- 
ent site. This, as Dodson made clear, could 
mean only the continuing of segregation at Lin- 
coln.® 

In addition, there was testimony as to pres- 
sure applied by Dr. Clish on PTA officials who 
were reluctant to support the Lincoln proposal 
and the advertisement to be placed by the 
Board’s Referendum Committee. (Record, pages 
172-74). And, in the advertisement, it was 
stated that the Lincoln PTA had endorsed the 
proposal, when in fact it had never met to 
consider the matter. (Record, pages 77-78, 
534). At any rate, these pressures were suc- 
cessful, and the voters passed the Lincoln pro- 
posal by an overwhelming three-to-one majority. 
It is significant that although the Board con- 
stantly reiterated that the new school was being 
built to benefit the Lincoln district, this was 
the only district in which the proposal was de- 
feated. 

This, then, completes the picture of Board 
intransigence and refusal to act through the 
years. The “freeze” placed by the Board in 


9. This would follow necessarily from the Board’s 
policy of refusal to allow children to transfer to 
schools in other districts. 


1949 on the already gerry-mandered boundaries 
of the Lincoln district remained unchanged, de- 
spite eleven years of public agitation, pleas 
and advice from distinguished educators and 
sociologists. And, what is more, the Board has 
not evidenced any intention to change its poli- 
cies in the future. 


THE LAW 
I. 


Any discussion of the applicable law must 
begin with the case of Brown v. Board of Edu- 
cation, supra. Principles long accepted by psy- 
chologists and sociologists were given the sta- 
ture of the law of the land. The Supreme 
Court made it clear that in the field of public 
education, separate but equal was inherently 
unequal, and hence violative of the Constitu- 
tion. Thus, the operation of separate schools 
for whites and Negroes was proscribed. Those 
school authorities throughout the country which 
had operated such separate schools were in- 
structed to implement desegregation, in good 
faith, “with all deliberate speed.” See Brown v. 
Board of Education, 349 U.S. 294, 301 (1955). 

I hold that the Board of Education of New 
Rochelle, by its conduct in the years prior to 
1949, created and established the Lincoln School 
as a segregated, Negro school. Thus formulated, 
the present case falls squarely within the plain 
meaning of the Brown decision. 

The Board contends that since Lincoln 
School is not in form a component of a dual 
system of education for whites and Negroes such 
as was invalidated by Brown, and since the 
school contains 94% Negroes rather than 100% 
Negroes, there can be no violation of the Four- 
teenth Amendment or of the Brown principles. 
But, this contention misconstrues the underlying 
premise of the Brown rationale. That opinion, 
while dealing with a state-maintained dual sys- 
tem of education, was premised on the factual 
conclusion that a segregated education created 
and maintained by official acts had a detri- 
mental and deleterious effect on the educational 
and mental development of the minority group 
children. The unanimous Court, speaking 
through Chief Justice Warren, declared that 


_ segregation of Negro children, especially in 


their formative years “generates a feeling of in- 
feriority as to their status in the community 
that may affect their hearts and minds in a 
way unlikely ever to be undone.” 347 U.S. at 
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494. The Court further emphasized the neces- 
sity of giving these minority-group children the 
opportunity for extensive contact with other 
children at an early stage in their educational 
experience, finding such contact to be indispen- 
sable if children of all races and creeds were 
to become inculcated with a meaningful under- 
standing of the essentials of our democratic way 
of life. That the benefits inherent in an inte- 
grated education are essential to the proper de- 
velopment of all children has been reiterated 
time and again by the many witnesses in the 
present case, including those called by the de- 
fendant. 

With these principles clear in mind, I see no 
basis to draw a distinction, legal or moral, be- 
tween segregation established by the formality 
of a dual system of education, as in Brown, and 
that created by gerrymandering of school dis- 
trict lines and transferring of white children as 
in the instant case. Cf. Gomillion v. Lightfoot, 
supra. The result is the same in each case: the 
conduct of responsible school officials has op- 
erated to deny to Negro children the opportuni- 
ties for a full and meaningful educational ex- 
perience guaranteed to them by the Fourteenth 
Amendment. Further, the fact that the Lincoln 
School contains approximately 6% whites, sure- 
ly cannot divest Lincoln of its segregated char- 
acter. In a community such as New Rochelle, 
the presence of some 29 white children cer- 
tainly does not afford the 454 Negro children 
in the school the educational and social con- 
tacts and interaction envisioned by Brown.° 

Having created a segregated school, the Con- 
stitution imposed upon the Board the duty to 
end segregation, in good faith, and with all 
deliberate speed. It is patently clear that this 
obligation has not been fulfilled. 

The Board argues that the study which it 
has given to the problem, and the surveys which 
it has requested, conclusively indicate its good 
faith. But, history is made, and Constitutional 
rights vindicated, by deeds, not by talk, reso- 
lutions, and fine phrases. As already indicated, 
the Board has discussed the problem, hired ex- 
perts, made surveys, and constantly reiterated 
verbally its belief in racial equality and the 
necessity for equal opportunities. But the fact 
remains that, in eleven years, not one single act 
was taken to implement these expressed princi- 


10. The converse of this situation occurred in Gomillion 
v. ‘oot, supra, where the fact that a few Ne- 
a were left within the city limits did not alter 
the illegal nature of the challenged rezoning. 
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ples. And, the Board’s attitude, as indicated 
by its overt conduct, has been one of negation; 
it has publicly disclaimed all responsibility for 
the Lincoln problem. 

The Board urges, however, that its decision 
to rebuild the Lincoln School on the same site 
constitutes a start in the right direction, since 
it is the first step outlined in the Dodson pro- 
posals.11 But, the Board has indicated that it has 
no intention of implementing the remainder of 
these proposals, which Dr. Dodson stated must 
be considered as an integrated whole. Dr. Dod- 
son testified at the trial that the Board’s decision 
did ‘violence to the spirit of his report. (Rec- 
ord, page 439). Thus, it is most difficult to 
conceive of the rebuilding of the Lincoln School 
as good-faith compliance with an obligation to 
desegregate. In fact, this seems the one sure 
way to render certain continued segregation at 
Lincoln. 

The Board attempts to excuse its inaction on 
the ground that admittedly there is no “ideal” 
solution to the Lincoln problem. But, inability 
to find a perfect answer is hardly justification 
for refusal to do anything. Alternatives have 
been proposed by experts and prominent civic 
organizations. While not perfect, they contain- 
ed much merit and offered a decided improve- 
ment over the Board’s policy of inertia. It hard- 
ly need be stated that there is never an ideal 
solution when the question of desegregation is 
faced squarely. Experience in the south has 
made clear, that the problems to be met in this 
area are most diffiicult and delicate. They in- 
volve the most intense, deep-seated aspirations 
and prejudices of persons and groups. There- 
fore, there can never be a solution which could 
conceivably please everyone. But, if this alone 
were sufficient to excuse inaction, progress in 
this vital area of human rights would be non- 
existent. I cannot accept the proposition that 
in this relatively small community in the north, 
men of good will, wisdom and ingenuity could 
not have devised a plan for the orderly desegre- 
gation of the Lincoln School. 

If school boards could satisfy their obliga- 
tions under the Fourteenth Amendment merely 
by waiting complacently until an “ideal” solution 
presented itself, the Brown decision, and the 
advances in the area of individual equality which 
it represents, would be a virtual nullity. Brown, 


11. Actually, Dr. Dodson proposed a larger school at 
Lincoln to serve as a more workable basis for re- 
districting and integration. 
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if it meant anything, meant much more than 
this. Necessarily implied in its proscription of 
segregation was the positive obligation of elimi- 
nating it. This obligation requires both good 
faith, and action with dispatch, and I am com- 
pelled to the conclusion that the Board of Edu- 
cation of New Rochelle has complied with 
neither of these requirements in the present case. 


Il. 


I also conclude that if a Board of Education 
enters into a course of conduct motivated by a 
purposeful desire to perpetuate and maintain 
a segregated school, the constitutional rights of 
those confined within this segregated establish- 
ment have been violated. 

This principle has already been recognized 
by the courts. In Henry v. Godsell, 165 F. Supp. 
87 (E.D. Mich. 1958), the Negro plaintiffs mov- 
ed to enjoin the construction of a new school in 
an area predominantly populated by Negroes. 
The court denied the injunction, finding that 
the plaintiffs’ constitutional rights had not been 
violated, but only after a specific finding that 
the school board had acted in good faith, and 
that its policies “were not motivated by racial 
considerations.” 165 F. Supp. at 91. The court 
clearly considered the issue of intent and pur- 
pose to be controlling. 

In Sealy v. Department of Public Instruction 
of Penn., 159 F. Supp. 561 (E.D. Pa., 1957), 
aff'd. 252 F. 2d 898 (C.A.3), cert. denied 356 
U.S. 975 (1958), Negro children attacked the 
proposed location of a new junior high school 
as racially discriminatory. The court denied the 
injunction sought, but once again only after a 
specific finding of lack of intent to discriminate. 
The court found that 


“[t]he record discloses in no instance a 
single iota of testimony that the considera- 
tion of the Darby Township School District 
Board, in the selection of the site for the 
proposed new junior high school and its 
construction thereon, was motivated by any 
racial discrimination whatsoever . . .” (159 
F. Supp. at 563) 


and its principal conclusion of law was that 


“None of the defendants herein named was 
in any way racially motivated, nor was any 
discrimination whatsoever regarding race 
exercised by any or all of them in the selec- 
tion of the site or the approval given for 
the construction of a proposed junior high 
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school in the upper section of Darby Town- 
ship.” (159 F. Supp. at 566). 


These cases clearly imply their converse: if a 
Board of Education selects a school site, or 
otherwise operates its schools, with a purposeful 
desire to segregate, or to maintain segregation, 
the Constitution has been violated. See also 
Clemons v. Board of Education of Hillsboro, 
228 F.2d 853 (C.A6), cert. denied, 350 
U.S. 1006 (1956); Holland v. Board of Public 
Instruction, 258 F.2d 730 (C.A.5, 1958). If such 
motivation is present, it makes no meaningful 
difference whether the segregation involved is 
maintained directly through formal separation, 
or indirectly, through over-rigid adherence to 
artificially created boundary lines, as in the pre- 
sent case. Similarly, it is of no moment whether 
the segregation is labelled by the defendant 
as “de jure” or “de facto”, as long as the Board, 
by its conduct, is responsible for its mainte- 
nance.?* 

Constitutional rights are determined by real- 
ities, not by labels or semantics. The Supreme 
Court has affirmed that courts must look 
through the guise in which school officials seek 
to clothe their unconstitutional conduct. The 
Court said, in Cooper v. Aaron, 358 U.S. 1, 19 
(1958) : 


“It is, of course, quite true that the respon- 
sibility for public education is primarily the 
concern of the States, but it is equally true 
that such responsibilities, like all other state 
activity, must be exercised consistently with 
federal constitutional requirements as they 
apply to state action. The Constitution 
created a government dedicated to equal 
justice under law. The Fourteenth Amend- 
ment embodied and emphasized that ideal. 
State support of segregated schools through 
any arrangement, management, funds, or 
property cannot be squared with the 
Amendment’s command that no State shall 
deny to any person within its jurisdiction 
the equal protection of the laws. The right 
of a student not to be segregated on racial 
grounds in schools so maintained is indeed 
so fundamental and pervasive that it is em- 


12. It is submitted that if these terms must be used, 
“de jure” should refer to segregation created or 
maintained by official act, regardless of its form. 
“De facto” should be limited to segregation result- 
ing from fortuitous residential patterns. This deci- 
sion does not purport to determine whether “de 
facto” segregation, in this sense, is violative of the 
Constitution. 
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braced in the concept of due process of 
law.” (Emphasis supplied ) 


Turning to the realities of the instant case, 
the inference is inescapable that the Board’s 
deliberate intransigence and inflexibility for the 
last eleven years in the face of public pressures 
and expert advice were motivated by a desire 
to continue Lincoln School as a racially segre- 
gated school, and thus not to alter the racial 
balance in the city’s other elementary schools. 
This becomes especially clear when the Board’s 
conduct subsequent to 1949 is examined against 
the background of the pre-1949 gerrymandering 
and transfer of white children. No other ration- 
al purpose can be attributed to the Board’s al- 
most fanatically rigid adherence to district lines 
which were established in the first instance out 
of a desire to separate whites and Negroes. 
This utter inflexibility has been sharply criticized 
by Mr. Johnson and Dr. Dodson, both of whom 
came to New Rochelle at the Board’s invitation, 
and both of whom were led to seriously ques- 
tion the Board’s good faith. Not one proposal 
which would alleviate segregation, submitted 
by these experts and others, has ever been in- 
stituted by the Board, even on an experimental 
basis. When this course of conduct is viewed in 
its totality, the desire to maintain segregation 
is clear. This does not necessarily mean that 
individual members of the Board are segrega- 
tionists or racists. But it is apparent that they 
have failed to accept or recognize their moral 
and legal responsibilities and have chosen in- 
stead to yield to pressures of certain groups who 
wish to avoid an influx of Negro children into 
the schools in their districts. 


The defendant argues, however, that the 
neighborhood school policy is a reasonable and 
educationally sound one, and thus that it is not 
violating the Constitution in adhering to it. But, 
this argument ignores the essential nature of 
the plaintiffs’ position. They are not attacking 
the concept of the neighborhood school as an 
abstract proposition. They are, rather, attack- 
ing its application so as to deny opportunities 
guaranteed to them by the Constitution. It is 
a legal truism that “acts generally lawful may 
become unlawful when done to accomplish an 
unlawful end.” Western Union Telegraph Co. v. 
Foster, 947 U.S. 105, 114 (1918) (Holmes, J.). 
Moreover, as Justice Frankfurter succinctly 
noted in his concurring opinion in Cooper v. 
Aaron, 358 U.S.1,25 (1958): 
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“Local customs, however hardened by 
time, are not decreed in heaven.” 


The neighborhood school policy certainly is not 
sacrosanct. It is valid only insofar as it is op- 
erated within the confines established by the 
Constitution. It cannot be used as an instru- 
ment to confine Negroes within an area artifi- 
cally delineated in the first instance by official 
acts. If it is so used, the Constitution has been 
violated and the courts must intervene. 

This principle is well illustrated by the litiga- 
tion involving desegregation of schools in Dela- 
ware. In Evans v. Buchanan, 172 F. Supp. 508 
(D.Del.1959), the court was required to pass 
upon the constitutionality of a desegregation plan 
submitted by state officials. The court approved 
a large portion of the plan, but disapproved a 
section providing 

“Whenever possible, every pupil in the 

grades affected . . . shall have the choice of 

(a) attending the nearest school within the 

district in which he resides or (b) attend- 

ing the school he would have attended 
prior to the effective date of this order.” 


In effect, therefore, the authorities were at- 
tempting to institute a neighborhood school pol- 
icy. The court ordered this provision stricken 
from the plan, commenting 


“Now, it is a fact that in Georgetown, for 
example, the majority of the Negroes live in 
a community known as The Hill. The col- 
ored school is close by. The white school is 
at a much greater distance. Interpreting 
the language . . . in the light of these 
facts, it would seem to result that no Negro 
student whose family resides on The Hill 
may ever enter the white school. Whatever 
may have been the reasons for this provi- 
sion, it strikes me as unfair and is ordered 
to be stricken.” (172 F. Supp. at 516). 


When later asked to restore this provision to 
the plan, the court refused, and pointed out: 


“Read against a background of geographical 
facts of which judicial knowledge may be 
taken, it provided that in many localities 
no colored student could ever attend a 
white school unless his parents thereafter 
changed their residence to a point closer 
to the white school than the colored school.” 
Evans v. Buchanan, 173 F. Supp. 891, 892 
(D. Del. 1959). 
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The court thus indicated that it would not per- 
mit the school authorities to confine integration 
to a bare token under the guise of a neighbor- 
hood school plan. The Evans decision clearly an- 
swers the Board’s contention that since Negroes 
are free to move to other districts, they are not 
being required to attend a segregated school. 
Moreover, the Board indicates a naivete in not 
recognizing the difficulties inherent in changing 
long established residential patterns. 

The Board raises several other contentions 
in an attempt to justify its conduct. With re- 
spect to its refusal to institute permissive zon- 
ing, or to allow the Negro children to register 
at other schools at the start of the 1960 school 
year, the Board argues that it would be viola- 
tive of the law to accord Negroes special priv- 
ileges not allowed to other minority groups. It 
points to the fact that several other elementary 
schools in New Rochelle have student compo- 
sitions which are primarily of one religious or 
national-origin group, and argues that if permis- 
sive zoning privileges were afforded to the Lin- 
coln pupils, the same privileges would have to 
be given to these other minorities. This, it says, 
would produce chaos throughout the school 
system. But, the Constitution is not this color- 
blind. The Brown decision dealt only with Ne- 
groes; it was based on factual findings which 
may not be applicable to other minority groups. 
Furthermore, the chaos envisioned by the Board 
seems more fanciful than real, since no other 
groups or persons in New Rochelle have re- 
quested permission to attend schools outside 
the district in which they reside. Nor, is there 
evidence that any other school district was ger- 
rymandered or deliberately set up to embrace 
an ethnic group. In addition, there are instances 
where it is not only justified, but necessary, to 
provide for such allegedly “unequal treatment” 
in order to achieve the quality guaranteed by 
the Constitution.’* 

The Board also contends, with respect to its 
decision to rebuild Lincoln School on its present 
site, that it is empowered by state law with 


18. The Board undoubtedly was aware of the permis- 
sive zoning policy instituted in New York City to 
cure a gener situation, under which children 
attending schools with a heavy concentration of 


Negroes and Puerto Ricans are 1itted to trans-, 


fer to underutilized schools with a more hetero- 
geneous racial composition. The defendant Board 
could not seriously have believed that, because 
of this policy, the New York City Board of Educa- 
tion was violating the Constitution. (See Supple- 
mental Exhibit I). 
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the authority and duty to select locations for 
schools. The existence of this authority, how- 
ever, is not questioned by the plaintiffs. But this 
power, like any other, must be exercised in ac- 
cordance with the demands of the Constitution. 
See Cooper v. Aaron, 358 U.S. 1, 19 (1958); Cf. 
Henry v. Godsell, supra; Sealy v. Department 
of Public Instruction of Penn., supra. Similarly, 
the fact that the people of New Rochelle over- 
whelmingly approved this proposal by referen- 
dum is of no legal significance. Constitutional 
rights can certainly never be made dependent ~ 
upon public choice; the consequences if they 
were, need hardly be labored. 

Finally, the Board’s principal contention, 
which it has asserted throughout these pro- 
ceedings, is that the existence of an all-Negro 
or a predominantly-Negro school is not, in and 
of itself, a violation of the Constitution. The 
constant reiteration of this argument indicates 
the Board’s preoccupation with semantics at the 
expense of realities. This is not a case where 
the existence of an all-Negro school is an unfor- 
tunate fortuity. The Lincoln School was es- 
tablished as an all-Negro school by the gerry- 
mandering of district lines, and by the transfer 
of white children residing in the district to 
schools outside the district. The Board of Edu- 
cation of the City of New Rochelle was respon- 
sible for both of these policies. Subsequent to 
1949, the Board by its arbitrary rejection of all 
proposals for change has purposefully main- 
tained Lincoln as a segregated school. This de- 
cision is rendered on the facts in this case and 
holds that, in the instant situation, Constitution- 
al rights have been violated. 

In conclusion, the words of Justice Frankfur- 
ter in Cooper v. Aaron, supra, indicating the at- 
titude with which responsible public officials 
must necessarily approach these problems, bear 
repetition: 


“That the responsibility of those who exer- 
cise power in a democratic government is 
not to reflect inflamed public feeling but 
to help form its understanding, is especially 
true when they are confronted with a pro- 
blem like a racially discriminating public 
school system. This is the lesson to be 
drawn from the heartening experience in 
ending enforced racial segregation in the 
public schools in cities with Negro popula- 
tions of large proportions. Compliance with 
decisions of this Court, as the constitutional 
organ of the supreme Law of the Land, has 
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often, throughout our history, depended on 
active support by state and local authori- 
ties. It presupposes such support. To with- 
hold it, and indeed to use political power 
to try to paralyze the supreme law, pre- 
cludes the maintenance of our federal sys- 
tem as we have known and cherished it for 
one hundred and seventy years.” 358 U.S. 
at 26. 


Litigation is an unsatisfactory way to resolve 
issues such as have been presented here. It is 
costly, time consuming—causing further delays 
in the implementation of constitutional rights— 
and further inflames the emotions of the parti- 
sans. Men of good will, such as the individual 
members of the Board submit they are, could 
have solved and still can solve the problem by 
exercising the judgment and understanding for 
which they presumably were chosen. The 
School Board is a public body charged with a 
public responsibility. This responsibility must 
be exercised solely in the best interests of the 
children attending the schools. The Board can- 
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permitted to conflict with the Board’s moral 
and legal obligation. 


THE DECREE 


In determining the manner in which the Ne- 
gro children residing within the Lincoln dis- 
trict are to be afforded the opportunities guar- 
anteed by the Constitution, I will follow the 
procedure authorized by the Supreme Court in 
Brown v. Board of Education, 349 U.S. 294 
(1955), and utilized by many district courts in 
implementing the Brown principles. Thus, I 
deem it unnecessary at this time to determine 
the extent to which each of the items of relief 
requested by plaintiffs will be afforded. Instead, 
the Board is hereby ordered to present to this 
Court, on or before April 14, 1961, a plan for 
desegregation in accordance with this Opinion, 
said desegregation to begin no later than the 
start of the 1961-62 school year. This court will 
retain jurisdiction of this action until such plan 
has been presented, approved by the court, and 





not relieve itself of this responsibility by giving then implemented. 


the community whatever result might gratify 


The foregoing Opinion will constitute the 
the impulse of the moment. Nothing can be 


court’s findings of fact and conclusions of law. 





EDUCATION 
Public Schools—South Carolina 


Woodrow W. HOOD, et al. v. BOARD OF TRUSTEES OF SUMTER COUNTY SCHOOL DIS- 
TRICT NO. 2, SUMTER COUNTY, SOUTH CAROLINA, et al. 


United States District Court, Eastern District, South Carolina, Columbia Division, August 10, 1960, 
Civ. No. 3880, F.Supp. - 
United States Court of Appeals, Is, Fourth Circuit, January 25, 1961, 286 F.2d. 236. 


SUMMARY: A group of elementary school children residing in Sumter County, South 
Carolina, calling themselves “Turks” (on the basis of claimed ancestry of Turkish soldiers 
who fought in the American Revolution) and members of the Caucasian race, instituted an 
action in federal district court in 1953 seeking an injunction to prevent racial discrimination 
resulting in their being required to attend a segregated primary school for “Turks” only. In 
1955 a motion for a summary judgment was denied, and plaintiffs appealed. The Court of 
Appeals for the Fourth Circuit affirmed in April, 1956, on the ground that plaintiffs were not 
entitled to injunctive relief because they had not exhausted administrative remedies prescribed 
by state statutes. 232 F. 2d 626; cert. denied, 352 U.S. 870 (1956). Subsequently plaintiffs 
did nothing to pursue their administrative remedies until May, 1960, when they obtained 
new counsel. In June, 1960, defendants moved to dismiss for lack of jurisdiction in that 
plaintiffs alleged “that they are caucasian and that a number of their children attend white 
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schools and that all of their high school children attend white high schools.” Plaintiffs moved 
for leave to amend their complaint. The court concluded that jurisdiction was not lacking, 
but it construed the proposed amended complaint as showing that during the four years since 
the Court of Appeals decision plaintiffs had not pursued the administrative remedies to which 
they had been remitted, and it dismissed the complaint with prejudice on the latter ground. 
On appeal, the court of appeals determined that, although the district court had not been so 
informed, the first step in the administrative procedure had been taken in May, 1960, and 
that in July, 1960, at the time of the hearing on defendants’ motion to dismiss, the adminis- 
trative remedies were actually being pursued; and that on the appeal plaintiffs’ attorney had 
represented that those remedies had been exhausted. The court, presuming that had the trial 
court been informed of those facts it would have retained jurisdiction, vacated the judgment 
and remanded the case for such further proceedings as may be appropriate in the light of 
plaintiffs’ pursuit of administrative remedies. It stated, however, that if within ten days of 
the remand plaintiffs did not make it appear that those remedies had been exhausted, the 
complaint might be appropriately dismissed. 





Opinion in District Court 


TIMMERMAN, District Judge 


This case was commenced August 31, 1953, 
by the filing of a summons and complaint. 
Shortly thereafter the summons and complaint 
were served on the defendants. The defendants 
served and filed their answer September 9, 1953. 
On September 24, 1953, the plaintiffs were allow- 
ed to file an amended complaint, which the 
defendants answered October 9, 1953. After 
resort being had to discovery proceedings and 
other preliminary moves had been made, plain- 
tiffs’ counsel, on November 28, 1955, filed a 
petition asking to be relieved as attorneys for 
the plaintiffs. The plaintiffs consenting, an order 
was entered November 28, 1955, allowing the 
withdrawal of Messrs. Raymon Swartz and 
Raymon Swartz, Jr., as attorneys for plaintiffs 
and substituting in their stead A. S. Merrimon, 
Esq. All of the mentioned counsel were mem- 
bers of the Sumter County Bar Association. 

On December 8, 1955, plaintiffs moved for 
summary judgment in their favor. After hearing 
the motion, an order was entered disposing of 
it in these words: 


“On December 19, 1955, I heard a motion 
on behalf of the plaintiffs in the above 
entitled case for summary judgment. The 
motion seems to have been based upon the 
pleadings. I am of the opinion that the 
motion should be denied, and it is so 
ORDERED. 

This 21st day of December, 1955.” 


The plaintiffs appealed and on April 25, 1956, 
the Circuit Court of Appeals for the Fourth 


Circuit entered its per curiam opinion in these 
words: 


“This is an appeal from the denial of a 
motion for summary judgment in an action 
by school children for an injunction to 
prevent discrimination on the ground of 
race. As the denial of motion for summary 
judgment is not a final judgment in the 
case, we can entertain the appeal only by 
considering the denial of the motion as a 
denial of injuctive relief. So considered, the 
order denying such relief must be affirmed, 
as the administrative remedies prescribed 
by the recent South Carolina statute* have 
not been exhausted. Carson v. Board of 
Education of McDowell County 4 Cir. 227 
F.2d 789. As plaintiffs were not entitled to 
injunctive relief for this reason, we affirm 
the order in so far as it denies an injunction, 
without passing upon other questions raised 
in the case or approving the reasoning of 
the court below in denying the motion for 
summary judgment. 

Affirmed. 


* Act No. 55, Acts and Joint Resolutions 
of South Carolina of 1955.” 

232 F. 2d 626; cert. den. 352 U.S. 870; 
1 L. Ed. 2d 76; 77 S. Ct. 95. 


While I do not agree that the opinion of the 


* Court of Appeals is the law of the land, I do 


agree, and I so hold, that it is the law of this 
case to the extent of its holdings. The Supreme 
Court having denied certiorari in this case fol- 
lowing the filing of the opinion above quoted, 
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it is not within the competency of the plaintiffs 
to attack and test the validity of the Appellate 
Court’s opinion in the district court. 

Following the action taken by the Court of 
Appeals the plaintiffs again changed counsel. 
This time, on May 17, 1960, when A. S. 
Merrimon, Esq., was replaced by Ira Kaye, Esq., 
another practicing attorney of the Sumter 
County Bar. On June 21, 1960, the defendants 
filed notice of a motion, which was served on 
counsel for the plaintiffs, “for an order dismissing 
this cause upon the ground that the United 
States District Court is without jurisdiction of 
this action, in that plaintiffs allege that they 
are caucasian and that a number of their children 
attend white schools and that all of their high 
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school age children attend white high schools.” 
I do not think that jurisdiction is lacking, but, 
since it was agreed in the course of the hearing 
of the motion that the plaintiffs had not pursued 
the administrative remedies to which they were 
remitted in the above quoted opinion of the 
Court of Appeals, I conclude that this action 
should be dismissed with prejudice because of 
the admitted failure or refusal of the plaintiffs 
to pursue the remedy prescribed by the Court 
of Appeals, they having had more than five 
years within which to do so. It is, therefore, 
Ordered and Adjudged that the complaint in 
this action be dismissed with prejudice. 


This 10th day of August, 1960. 


Opinion in Court Appeals 


This action was commenced on August 31, 
1953, by a group of elementary school pupils 
residing in Sumter County, South Carolina, 
calling themselves “Turks” and members of the 
Caucasian race, in which they complained that 
they were required to attend a segregated pri- 
mary school attended only by Turks.? 

After denial of the motion for summary judg- 
ment, an appeal was taken to this Court. This 
Court held that the denial of the motion for 
summary judgment was not appealable as such, 
and, if the motion were treated as one for an 
injunction, it was not shown it was improperly 
denied because the administrative remedies had 
not been exhausted.” 


Thereafter the case lay dormant for more than 
four years, during which time the plaintiffs 
twice changed counsel, but because of asserted 
difficulties in procuring counsel willing to pro- 
secute their cases, made no move to pursue their 
administrative remedies or have other proceed- 
ings in the District Court until May 1960 when 
present counsel for the plaintiffs came into the 
case. Before he did anything other than to have 
himself substituted as attorney of record in the 
case, however, the School Board filed a motion 
to dismiss for lack of jurisdiction. This motion 
came on to be heard, at which time the Court 
also had before it an amended complaint which 
the plaintiffs had attached to a motion for leave 


* Members of this group of high school age attend 
by other white pupils. 
* Hood v. Board of Trustees of Sumter County School 
District No. 2, Sumter County, South Carolina, 4 Cir., 
232 F.2d 626. 


a high school attende 





to amend, filed on the day of the hearing. The 
District Court, finding no merit in the motion 
to dismiss for lack of jurisdiction, construed 
paragraph 12 of the proposed amended com- 
plaint as showing that administrative remedies 
had not been exhausted during the four years 
intervening between the earlier decision of this 
Court, and it dismissed the complaint on that 
ground. 


‘Though apparently the District Court was not 
so informed, the parties in this Court are agreed 
that the first step in the administrative procedure 
had been taken by the plaintiffs, or certain of 
them, in May 1960, shortly prior to the time that 
their present attorney was substituted as attorney 
of record, and upon his advice. In July, at the 
time of the hearing of the defendants’ motion 
to dismiss, these administrative procedures were 
actually being pursued, and the attorney for the 
plaintiffs represents to us that the administrative 
remedies were thereafter exhausted. 


In light of what now appears to be the fact 
that the present attorney for the plaintiffs was 
acting with dispatch and diligence, and that the 
administrative procedures had been invoked and 
were being actively pursued at the time the 
motion to dismiss was heard, we think the Court 
should have retained jurisdiction of the case 
for such further proceedings and the entry of 
such further orders as might be appropriate 
when the administrative procedures had been 
concluded. Presumptively, the District Court 
would have done that had it been informed of 
the facts. We, accordingly, will vacate the judg- 
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ment and remand the case to the District Court 
for such further proceedings as may be ap- 
propriate in the light of the plaintiffs’ pursuit of 
administrative remedies in process at the time 
of the dismissal of the complaint, remedies 
which, we are told, were subsequently ex- 
hausted. 

Since this case has been pending for so many 
years, though it nowhere appears that any delay 
has been attributable to the District Court, but 


shall issue forthwith. If within ten days of the 
remand, the plaintiffs shall not make it appear 
by an amended complaint, or otherwise, that 
administrative remedies have been exhausted, 
the complaint may be appropriately dismissed. 
If within that time, however, they should tender 
a further pleading, alleging facts which would 
constitute an exhaustion of administrative re- 
medies, the defendants should be required to 
answer promptly in order that further unneces- 





rather resulted from other causes, understandable sary delay may be avoided. 
though that may be, the mandate of this Court Vacated and remanded. 
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Public Schools—Tennessee 


James Jonathan MAPP, etc., et al. v. The BOARD OF EDUCATION OF THE CITY OF CHAT- 
TANOOGA, etc., et al. 


United States District Court, Eastern District, Tennessee, Southern Division, January 23, 1961, Civ. 
No. 3564. 


SUMMARY: Negro school children in Chattanooga, Tennessee, filed suit alleging that the 
schools of that city are being operated on a segregated basis, and asked that the board be 
ordered to desegregate. On hearing, defendants and plaintiffs both moved for summary judg- 
ments. Defendants alleged that the suit was an improper class action, that the remedy under 
the Tennessee Pupil Assignment Act [2 Race Rel. L. Rep. 215 (1957)] had not been ex- 
hausted, and that the board had not abused its discretion in refusing to allow one of the 
plaintiffs to enroll in a specific school. Plaintiffs argued that defendants had admitted the 
operation of a segregated system, and that this admission entitled them to a summary judg- 
ment. The court ruled that the Negroes were entitled to a declaration of rights in a class 
action even though there was no showing that anyone other than the named plaintiffs had 
sought admission to white schools. The Tennessee Pupil Placement Act was declared inappli- 
cable since the board was itself rot operating under that law, but rather had two sets of 
school zones—one for white, one for Negroes. As for specific transfer applications, the court 
found that they had been denied not on the basis of the statute, but because of the appli- 
cants’ race. Defendant’s request for a delay to allow time to bring about acceptance of a 
desegregation plan was refused, the court noting that more than five years had passed since 
the Supreme Court decisions in the School Segregation Cases. Plaintiffs’ request for im- 
mediate relief was refused, but the court entered an order requiring the board to submit a 
desegregation plan by December 20, 1960. The school board filed notice of appeal and 
moved to suspend the order pending the appeal. The trial court refusing to grant the delay, 
the board submitted its plan on December 20. The plan provided for desegregation of the 
first three grades of selected schools beginning with the 1962-63 school year. Desegregation 
would also be considered in special programs. After that, other schools would be desegre- 
gated. Provision was also made for a single system of school zones without regard to race. 
5 Race Rel. L. Rep. 1035. 

At a hearing on January 23, 1961, the court rejected the plan offered as too indefinite and 
not an adequate start, the proposals for desegregating only certain schools at the beginning 








108 RACE RELATIONS LAW REPORTER 





[Vou. 6 


being particularly criticized. The board was allowed 60 days to submit an alternate plan, 
but action on an injunction was delayed until termination of appeals by the board. Repro- 
duced below is the transcript of the hearing on the plan. 


1:30 O'clock P.M. 
Monday 
January 23, 1961 


BE IT REMEMBERED, the above entitled 
cause came on for hearing on plan of desegre- 
gation on this date before the Honorable Leslie 
R. Darr, Judge of said court, when the follow- 
ing proceedings were had and evidence intro- 


duced, to-wit: 


THE COURT: Call the case on which we 
have some proceedings, please. 


THE CLERK: Civil Number 3564, James 
Jonathan Mapp and Deborah Litanya Mapp 
and others versus the Board of Education of 
the City of Chattanooga and others. 


THE COURT: At this time we have met 
to have the hearing on a plan and I would like 
to make some observations concerning the liti- 
gation and perhaps comment some on the his- 
tory and reasons behind the litigation. 

As I do so, counsel may make notes, if they 
desire, of any erroneous factual statement I 
might make in going along and call my at- 
tention to it at the end of it and I will correct 
it. 

I assume we will disagree about the con- 
clusions of law. If we didn’t I would be sur- 
prised, at least somebody will. 

This suit was brought to assert a civil right 
under the Constitution. Motions for summary 
judgments were made by the plaintiffs and by 
the defendants. The motion made by the de- 
fendants was overruled and the motion by the 
plaintiff was sustained. An appeal was had by 
the plaintiffs, which is now pending and will be 
heard, as I was sure that the plaintiffs had the 
right to appeal from an injunction granted by 
the Court. 

This suit, of course, is of great public in- 
terest and affects a great many people in the 
City of Chattanooga. All suits, of course, have 
the best intention of the Court, but when it af- 
fects so many people I think they should un- 
derstand what the suit is about and how it is 
approached from the standpoint of the Court. 

This suit is, as I have said, a suit to assert 
a constitutional right. A great many suits of 
that kind have arisen in the courts of the United 


States affecting constitutional rights and this 
case is comparable to them. 

Under the 14th Amendment it is provided 
that all persons born in the United States are 
citizens of the United States and that the fed- 
eral government will protect citizens of the 
United States against certain invasions of their 
rights, one of which is to protect citizens so 
that they will have equal protection of the law, 
protect them so they will have due process of 
law, and that is by state action that the states 
must do that. 

Now, we understand, of course, that the Con- 
stitutions are enumerated rights and are given 
to the federal government by the people 
through the state action and when that right 
goes to the federal government, why, then, of 
course, the state has yielded that much right to 
the federal government and that is the idea of 
this lawsuit, that these people brought it. 

Now, it happens to affect the schools and, of 
course, affecting the schools causes a great deal 
of comment because it affects so many people. 

It is the same thing from a legal standpoint 
as if a person in the state court was not given 
a fair constitutional trial, many cases of that 
kind where the state does not give him a fair 
trial. The federal government doesn’t have any- 
thing to do with the state courts except to 
see that citizens of the United States get a fair 
trial and the same thing with the schools, and 
the Supreme Court concluded that equal pro- 
tection of the law meant that there would be 
one school system for all people, including the 
Negroes and the whites and anybody else, that 
that was equal protection of the law. So that is 
the situation we have. 


It would be the same thing if some person 
concerning taxes, if the state passed a tax law 
and it wasn’t equal with everybody and the 
federal court thought they weren’t equal, some- 
body was being taxed more than somebody else 
in the same category, why, the federal govern- 
ment would step in and say, “There has got 
to be equality of taxation. The state can’t tax 
some one way and some another.” 

Now, these things are elemental to the law- 
yers but I think lay people should understand 
about the situation. It would be true, of course, 
about freedom of speech, freedom of press, the 
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same situation arises. The Constitution prohibits 
Congress from interfering with freedom of 
speech and freedom of the press and freedom 
of religion, but there is nothing in the Constitu- 
tion about the state interfering with freedom of 
speech. That comes under the 14th Amendment. 

There have been a good many cases, for ex- 
ample, the Jehovah Witnesses have a number 
of cases where various cities passed ordinances 
to prevent giving out pamphlets and they gave 
out religious tracts and the cities would come in 
and fine them for that and they took it to the 
Supreme Court, and the Supreme Court would 
say that’s not equal protection, that’s not free- 
dom of speech, they are entitled to freedom of 
speech and freedom of religion, and they can 
put their pamphlets out even though the state 
law—of course the city derives its authority from 
the state—so that’s just an example. 


It is not the idea of the Federal Government 
undertaking to run or operate or interfere with 
the operation of state schools. That’s left to the 
state authorities, in this case to the School Board 
itself. The Federal Government has said through 
the Supreme Court, which is binding on me, 
that you run your schools like you want to, and 
so forth, except you must not run segregated 
schools. So, that’s the situation. That's the legal 
viewpoint, not interference with the schools by 
the courts, not desiring to do anything to inter- 
fere, but allowing the Negroes to assert Con- 
stitutional rights. Well, that, as I say, you law- 
yers, that’s old to you, but I'd like for the peo- 
ple and those interested to understand the view- 
points and why things are done. 

Of course the courts don’t want to put out 
any sort of judgment that would hinder to stop 
the public schools. In that connection, ordinarily 
where any person sues for a Constitutional 
right, it is immediately awarded him in whole 
right then. For instance, a fellow up here in 
court, if he doesn’t have his Constitutional 
rights in the proceedings in the court, why that 
right is awarded him immediately and fully. 
But in this particular case, there arises such a 
situation that the Supreme Court itself took 
quite a while and heard from all angles, people 
all over the United States, inviting all the At- 
torney-Generals of the various states, as to how 


to form a plan to give the Negroes this Consti- © 


tutional right, and yet not stop the schools or 
seriously disturb them. So, that’s the problem 
we have, and my whole duty in the premise 
and obligation is to see about discrimination, 
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not try to run the schools, tell the School Board 
what to do, but try to arrange a plan where the 
Negro children and parents will get their Con- 
stitutional right as declared by the Supreme 
Court, and yet so the School Board can go for- 
ward in their operation of the schools without 
serious hindrances or having to stop the schools 
altogether. 

The Supreme Court in arranging for the judg- 
ment—of course the primary question of litiga- 
tion in these cases, and was in the Supreme 
Court, of course it is settled now—was whether 
or not the segregated schools were unconstitu- 
tional. Theretofore, as you all know, it had been 
considered that if there were separate and equal 
schools that met the Constitutional require- 
ments, but the Supreme Court said that does 
not in this case, the Brown case, decided in 1954 
and the decree arranged for in 1955, the proper 
arrangements for decrees, and they said no, 
they have to all go together in one school for 
equal protection of the law. 

So we come down to that point where we 
have to make a determination, giving the Plain- 
tiffs their rights, making a workable decree, 
and that’s not easy. That’s what we are here 
for today. 

In the granting of the motion for a summary 
judgment made by the Plaintiffs, that worked 
an injunction on the Defendants to desegregate 
the schools of Chattanooga, but as to when and 
as to how must come into a plan because in this 
particular case, as I saw it and still see it, there 
is no factual question, the schools of Chattanoo- 
ga have been run on a compulsory desegregated 
method and, therefore, there is no question 
about the facts of the case and the law has 
been settled by the Supreme Court which, of 
course, as you all know is binding on this Court 
and binding on all concerned. 

Now, this sort of a hearing as set for today, 
I want to straighten that out, the lawyers know 
it, but the people don't, this is not a trial, not 
called a trial, this is called what is known in 
the law as settling the judgment, which means 
the manner and means of framing and effectu- 
ating the decision of the Court, and, of course, 
that is generally done by the judge and the 
lawyers meeting and discussing it and working 
it out and putting it down. 

In this case the lawyers seem to assume that 
the judge wanted to hear proof, so we will go 
forward as to whether the judge wants to hear 
evidence, and their assumption is right, I want 
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to hear evidence, I want all the help I can get 
from any angle in working out this disturbing 
problem. 

I concluded that it wasn’t necessary to have 
any hearing today by witnesses for reasons that 
you will hear me announce before I conclude. 

Now, after the appeal was made by the de- 
fendants they filed a motion that this Court 
suspend the injunction pending the appeal. 
Well, this being purely an injunction case, as I 
see it, it is a declaratory judgment case, the re- 
lief is an injunction requiring them to desegre- 
gate the schools, so it is purely an injunction 
case from that standpoint, which I think is the 
proper standpoint, and ordinarily on an appeal 
a Judge would readily suspend the injunction, 
but in this case this Court didn’t for the reason 
that there had been quite some time since the 
Supreme Court's opinion in 1955, we will say 
until now, five school terms have elapsed and 
I felt like that the plaintiffs were entitled to 
have the case gotten along as fast as we could 
in order to get their relief to them and, there- 
fore, I declined to suspend the injunction with 
the hope that we would go along and get as 
much done as we could while the case is pend- 
ing but never intending to go so far as to make 
the appeal ineffectual, and I still have that 
idea, which will later appear. 

So much for an explanation of the situation. 

Now we get down to the plan itself. The 
plan has been submitted. I am sure much 
thought by the school board has gone into the 
plan, much study, much consulation, but the 
plan, as a whole and on its face, cannot be ac- 
cepted as a plan of desegregation, and I will 
point out very briefly why I think it doesn’t 
meet with the minimum required for a reason- 
able start of desegregation with all deliberate 
speed. 

Now, the first section of the plan concerns a 
policy of compliance, that is, setting out what 
the school board has heretofore done in trying 
to—it is called elucidate the situation to the 
people in order, as I see it, to delay opposition, 
try to get people ready to accept the plan. 

That is all very commendable and that is 
where the school board, or the attorneys for the 
school board, and I have divergent views, but 
having divergent views is not uncommon be- 
cause we have them in every case that comes 
up here unless it is compromised and, of course, 
in the mind of the Court the school board has 
acted in good faith and it is made up of won- 
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derful men and certainly they have acted in 
good faith. They are struggling, they are men 
appointed for a public service and dedicated 
to that service. I don’t doubt that at all. 

On the other hand, the plaintiffs are entitled 
to their constitutional rights and, naturally, 
there comes up different views and that is the 
reason the courts have to settle them and the 
courts, of course, are not perfect, but from a 
human standpoint they try to do the best they 
can. 

So, I believe that first part is not properly a 
part-of a plan at all. I think desegregation 
means the physical desegregation of the schools 
and that all that is put out in connection with 
getting people ready is very commendable but 
not a plan and that is a point of difference 
which I will later make a comment on. 

The second section proposes effective the 
school year 1962-63 to abolish compulsory 
school desegregation in selected schools and 
admit pupils in Grades 1, 2 and 3 to these 
schools without regard to race. The board pro- 
poses to announce the schools selected by Oc- 
tober 1961. 

The further proposal in this section is that 
the schools selected after the first year another 
grade will be desegrated and so on until they 
are all desegregated in these selected schools. 


Then the third subsection of that section pro- 
vides that all other schools will also, that there 
will be a plan submitted to desegregate the other 
schools, but the plan will be in accord with 
what is already stated, so I assume that that 
means that they will select, the board will 
select some more schools to be desegregated 
and proceed in the same way and select some 
more and proceed in the same way. 


So, to my mind, that is entirely too indefinite 
and too remote. I think it is the obligation of 
the Court to obtain a definite decree as to the 
time that it will be culminated, the plan will be 
culminated, and as to who is going to go in the 
desegregated schools, and that it is too indefi- 
nite, in my mind, to say that the board will 
select them, submit them to the Court, and 
then proceed in that process on. No one can 
tell, from the face of the plan, when the schools 
might be desegregated. 

Now, remember, the plaintiffs pray, and it 
has been allowed in this motion, for desegrega- 
tion of the public school systems of Chatta- 
nooga, and I can’t believe that a desegregation 
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of part of the system is a reasonable start to 
desegregate the system. 

My idea is that the desegregation, if started 
gradually, should start in the whole system and 
not just part of the system. 

Now, they may have merit in a policy on the 
grounds that they might select schools where 
there would be the least opposition and work 
up that way, but I don’t believe that is a rea- 
sonable start from my viewpoint. I think it has 
to be more inclusive and more definite as to 
how and as to time. 

The school board, I am sure, has a desire to 
go ahead and do it, they have expressed that 
from time to time, “Go ahead and desegregate,” 
but there is a difference of opinion on how they 
should do it, as it turns out. Then their state- 
ment in this plan is that they may desegregate 
some special programs. Well, I don’t believe 
that the Court could permit the school board to 
have discretion on what they would desegre- 
gate. 

I believe it is the duty of the Court to point 
out what shall be desegregated, and no reflec- 
tion on the board about that because I think 
that is the only duty the Court has got about 
the whole thing, to see that there is no discrimi- 
nation and that is a part of the duty. 

Now, as to the zoning. It is set out, as I get 
it, and this is where I might be mistaken, you 
listen to this, gentlemen, as I get it there are 
three zones to be set up at first and subject to 
change by the board and that is subject to 
change. That is all right, that is the board’s 
business about zoning, provided it doesn’t af- 
fect desegregation. It sets up a zone for all 
children or it proposes to set up one, which is 
entirely proper, zone for all children to go to 
school in that zone and then it proposes to 
leave the old zones like they are pending the 
complete desegregation and that proposes to 
zone the schools where the desegregated 
schools will be selected and, as I got it, that 
makes three zones. 

I think that follows the first pattern up 
there and I think that is against a fair start of 
desegregation to just select some zone and say, 
“They can go in this zone and they can’t go in 
that zone. All children that go to that school 


are in that zone.” I just can’t believe that that is . 


a reasonable start toward desegregation, with all 

due respect to the school board, of course. 
And the transfers provided by Section 6 is in 

accord and has been approved in some cases 
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by the Circuit Court of Appeals of the Sixth 
Circuit and this Court is under authority of 
that Circuit and that would be all right. 

Another section which I may have skipped 
and may not have it numbered, another section 
provides that the school children in the dese- 
gregated zones will indicate their desire, 
through their parents or guardians, that they 
want to attend such schools. 

Well, I don’t believe that is a proper plan of 
desegregation. That picks out the children in 
one school zone and requires them to make 
application before January the Ist that they 
want to go to a certain school and I believe 
that other methods—that the burden should be 
upon the public authorities to ascertain about 
these children. I don’t believe that gives enough 
freedom of choice and I don’t think that is 
good. 

Now, about the census part. There is to be 
taken a census, and we discussed that the other 
day when the lawyers were at chambers about 
taking a census. Under the state law it does 
require all municipalities, counties, school dis- 
tricts, to take a quadrennial census, except on 
the year where the federal government takes a 
census, and that happened to be 1960, and on 
that year they shall take the federal govern- 
ment’s census for their school census, and that 
census requires the names of all children and 
addresses of all children up to 18 years and 
that keeps the school authorities informed of all 
children who are eligible to go to school. That 
is done every four years but, of course, the 
taking of a census would not be objectionable 
except it seems to have already been taken, 
according to this law, because we adopt the 
one taken by the federal government and I 
assume you can get copies of that. But that is 
not a material or shaking proposition in the 
consideration of the plan. 

Now, the last part of the plan, and the 
longest part of the plan, takes up what the 
school board will do about further elucidation 
and education of people. Well, I repeat, it is 
important and proper, but to my mind it is not 
a part of a plan, that is, preparing people to 
accept a plan, an argument in favor of a par- 
ticular plan and get them ready for the plan, 
but must be one that desegregates the schools. 
Therefore, I think that is out. 

Now, the school board attorneys have a dif- 
ferent opinion about that and, as I understand, 
that is one of the principal or at least one of 
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the things that the appeal is about and we will 
get the opinion of those other Judges about 
that when they decide the case, which will be 
beneficial. It may be my viewpoint, it may be 
the school board’s viewpoint, we don’t know. 

Personally, I am always glad a case is ap- 
pealed. I have been here too long to have any 
pride in decisions because I welcome the opin- 
ion of other learned judges, not “other learned 
judges” just “learned judges” on the Court of 
Appeals, and that is sincere, I really do. I like 
to get them because I realize that fallibility of 
any man, no matter whether he is a judge or 
not, he is fallible and subject to error, and to 
get the opinion of others I will welcome, but as 
long as I have to do it, of course, no judge can 
do anything except what his conscience and 
judgment dictates and without fear or favor to 
anybody, and that is what he must do. 

So that is the explanation about the plan in 
brief and the reasons why I think it can’t go. 
On the whole I think it is too indefinite, is 
not a minimum of a start to desegregate the 
school system of Chattanooga with all de- 
liberate speed. 

However, I have this further to say in con- 
nection with that. This case is on appeal. It is 
going to shed some light on a particular portion 
of this plan and my judgment is that a ruling 
will be that this plan does not meet the re- 
quirements necessary for a legal plan of dese- 
gregation but it will not be rejected. It is not 
now rejected, for the opinion of the courts 
might shed some light whereby this plan, 
through amendments, might be a plan that 
could be worked out, although in its present 
state, as far as I am concerned, I don’t think 
it will work, but we are approaching this thing 
cautiously and my idea has been, and still is, 
is to give these plaintiffs relief as soon as we 
reasonably can and I am sure the defendants 
don’t want to do anything just for delay. If 
they did, of course, they would not be acting in 
good faith. They honestly believe what they 
put forward, I am sure. 

So, I think the plan should be kept in, an 
order should show that this Court does not be- 
lieve it meets the requirements but is not re- 
jected and, in that connection, in order to carry 
forward the ideas I have had all of the time 
of trying to get this case settled and get it in 
operation as soon as we can, consistent with 
obtaining a decree that will work reasonably, 
the board will be required to submit a second 
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or alternate plan within 60 days, but with the 
understanding that the second or alternate plan 
will not affect the right of reconsideration of 
the first plan or of the plaintiffs’ or defendants’ 
right to object to the Court’s decision today, 
and with that exception I am going to suspend 
the operation of the injunction until the termin- 
ation of the case in the United States Court of 
Appeals. 

After much thought and after reading all the 
cases that I thought might give light on the 
situation, reading all the brochures I could get 
that made suggestions concerning this sort of 
controversy, I think that I have reached an idea 
that is the best way to expedite the plan in the 
long run and do it intelligently. I don’t think I 
would be justified in going right ahead and 
forcing it right through without the defendants’ 
appeal being acted on because that would 
render the appeal without value. I never had 
the idea of doing that, but I did hope that 
some sort of plan agreeable to the defendants 
might be worked out. If it was then the plain- 
tiffs would forego their appeal. 

So, that’s the judgment of the Court. The 
plan which is to be recorded is not sufficient 
on its face but is not presently rejected. The 
School Board will submit an alternate, a second 
plan, within 60 days, with the understanding 
that that does not waive any right to a recon- 
sideration of the first plan as it is or as amend- 
ed, or any right of either side to except to what 
the Court has done today. 

I believe that’s what I have to say, and I 
would be pleased if any member of the Bar has 
anything to say to correct me in any way or 
any observation. Either side have anything to 
say? 


MR. WITT: If it please the Court, would 
it be in order for the defendants to offer 
in summary fashion the testimony that they in- 
tended to introduce, and to introduce two ex- 
hibits for the record? Would this this be in or- 
der? 


THE COURT: I see nothing wrong with it. 
MR. WITT: 


THE COURT: (Interposing) You object to 
the defendants putting in a summary of the 
proof or offer of proof? 


MR. WITT: Offer of proof. 
THE COURT: According to my _ mind, 


It is not very— 
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proof doesn’t have to be what you might call 
proof, it is just advice to the Court because 
this, as I see it, is a settlement of judgment and 
proof is heard only to advise the Court whether 
or not it would be the proper thing to do. 


MRS. MOTLEY: May it please the Court, 
we would have to object to that because it was 
our understanding that there would be no proof 
today, and we are not prepared to counter this 
proof because we had that understanding. 


THE COURT: All right. Let the record 
show it is over objection, that the plaintiffs 
have had no opportunity to introduce proof and 
did not prepare a summary, but the Court will 
let this go in for what it is worth. 


MR. WITT: Doctor Bennie Carmichael is 
Superintendent of Schools— 


THE COURT: (Interposing) I don’t want 
to hear it. I just want it put in the record. 


MR. WITT: All right, sir. It will be very 
short. 


THE COURT: Put it in the record. I 
thought that is what you wanted to do. If you 
want to appeal they might say I was wrong to- 
day, which you have a right to do. 


MR. WITT: All right, sir. 
THE COURT: You can put it in the rec- 


ord. 
Anything you want to say for the plaintiffs? 


MRS. MOTLEY: No, sir. 


MR. WILLIAMS: I think this, if your 
Honor please, I think it was clarified, there 
were a couple of inadvertent errors in phras- 
ing in your statement which I think were sub- 
sequently— 


THE COURT: (Interposing) I will be glad 
to get them corrected. 


MR. WILLIAMS: They were purely cler- 
ical, if your Honor please. I think your Honor’s 
first statement was that the plaintiffs appealed, 
whereas it was the defendants. 
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THE COURT: That’s correct. 


MR. WILLIAMS: And I think at one 
point where Your Honor obviously intended to 
refer to schools being on a segregated basis, your 
Honor said desegregated. I just want to call that 
to your Honor’s attention. 


THE COURT: Let the record be correct- 
ed. That’s not uncommon for me to get the par- 
ties mixed up, my secretary will tell you that, 
call the plaintiffs defendants and the defend- 
ants plaintiffs. 


MR. WITT: Your Honor, the only addi- 
tional point that counsel for the defendants 
may make would be some interpretation of 
the census, but I do not feel it is necessary 
to comment on it. 


THE COURT: No, because I don’t think 
that would preclude the plan at all. No, the 
census matter wouldn’t have anything to do 
with it. That could be worked out, I am sure. 
That’s not a material part so far as the plan, 
from my viewpoint. It would be an immaterial 
thing to get the names of the children, of 
course. 


Anything else to be said? 


MR. WILLIAMS: May it please your 
Honor, before your Honor closes, I have a 
statement to make to your Honor regarding 
something not pertaining to this case, involving 
a young man that I wanted to introduce to 
your Honor. 


THE COURT: All right, if we are through 
with the case. I am sorry we had to have the 
lady down from New York, but I didn’t see any 
other way out and I wanted her to hear what 
I had to say anyway because I had in mind 
what I felt like I had to do, but I couldn't af- 
ford to let it all out at once, but I did, for 
the purpose of saving the witnesses coming, 
have the attorneys in for their accommodation, 
as I always do if it is necessary for witnesses 
to come, there is no use to bring them here at 
a lot of expense and trouble. 
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Henry C. MAXWELL, Jr., et al. v. COUNTY BOARD OF EDUCATION OF DAVIDSON 
COUNTY, Tennessee, et al. 


United States District Court, Middle District, Tennessee, Nashville Division, January 24, 1961, Civ. 
No. 2956, ____. F.Supp. 





SUMMARY: Negro school children in Davidson County, Tennessee, filed suit in a federal 
district court seeking declaratory and injunctive relief against racial segregation in the 
county’s school system. They also prayed for an order requiring the board to submit a plan 
for reorganization of the school system on a nonracial basis, including plans for the elimi- 
nation of racial discrimination in teacher and other personnel assignments, school construc- 
tion, and in all other aspects of school operation and curriculum. After a hearing, the board, 
under orders to submit a plan for desegregation offered a grade-a-year plan similar to 
that in force in Nashville, which the county surrounds. The court accepted the plan, but di- 
rected that it be accelerated to include the first four grades immediately in order to bring 
desegregation even with that already in effect in Nashville. Certain of the plaintiffs objected 
that the effect of the plan would be to deprive them forever of their rights, since they are 
already in advanced grades. However, the court held that “the interest of the school system 
itself and the efficient, harmonious, and workable transition to a desegregated method of 
operation” requires a postponement of the rights of some of the plaintiffs. 5 Race Rel. L. 
Rep. 1040 (1960). 


On motions for further relief, heard in January, 1961, other plaintiffs objected to 
the phrasing of the notices sent to parents as “confusing”, and four individual plaintiffs 
sought assignment to white schools outside the overall plan. The court found the notices 
intelligible, and held the assignment of the four plaintiffs would have the effect of destroy- 
ing the plan. As for the assignment of teachers and other personnel on a nonracial basis, 
the court repeated its earlier comments regarding the welfare of the entire school system, 
and refused to order a general desegregation at this time, although noting that plaintiffs’ re- 


quest raises “a serious question under the Equal Protection Clause of the Fourteenth 
Amendment.” 


Miller, Judge. FINDINGS OF FACT 





FINDINGS OF FACT 
CONCLUSIONS OF LAW 
AND JUDGMENT 


This cause came on to be heard before the 
Honorable William E. Miller, District Judge, 
without the intervention of a jury, on January 
10, 1961, upon the entire record, and especially 
upon the motion for further relief and the mo- 
tion for new trial and for appropriate relief 
heretofore filed by plaintiffs, upon the merits 
of the cause as to the issues heretofore reserved 
by the Court, upon the motion to intervene in 
the cause filed by Porter Freeman, individually 
and in behalf of others, the testimony of wit- 
nesses heard in open court, and briefs and ar- 
guments of counsel, from all of which the 
Court finds and holds as follows: 


1. With respect to the notices furnished by 
the defendants to parents of school children 
affected by the desegregation plan heretofore 
approved and the parents of all other children 
attending the schools in Davidson County, the 
Court finds that such notices are not confusing 
or misleading and further finds that there has 
been no showing of any confusion or mislead- 
ing as a result of the form of the notices. 


2. The Court finds that to grant the request 
of the four individual plaintiffs, Cleophus Driv- 
er, Deborah Ruth Clark, Henry C. Maxwell, Jr. 
and Benjamin Grover Maxwell to be admitted 
to schools as exceptions to the plan approved 
by the Court would in effect destroy the plan 
in this locality. 


3. The Court finds that teachers and sus- 
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taining personnel are assigned to the schools 
based upon their particular aptitude, qualifica- 
tions, background and other factors, all of 
which are considered by the Board, and that 
one of these factors has been race. 


4. The difficulties and problems which will 
be encountered in making the transition from a 
segregated system to a nonsegregated system 
would be enhanced and complicated if the 
Court should at this time require the assign- 
ment of teachers and supporting personnel in 
the schools of the system on a basis different 
from that which has heretofore been followed. 
It would in all probability lead to a situation 
where a plan which would otherwise be suc- 
cessful and would operate smoothly and _har- 
moniously would be impaired and rendered un- 
workable. 


CONCLUSIONS OF LAW 


1. The Board of Education acted in good 
faith in preparing the notices to parents under 
the desegregation plan and in mailing and dis- 
tributing them. The School Board and the at- 
torney representing the School Board and all 
of the defendants acted in good faith in un- 
dertaking to carry out the order of the Court 
and the Court holds that they did so in sub- 
stantial effect. 


2. The notices to parents heretofore furnish- 
ed by defendants to said parents under the 
desegregation plan were adequate. The Court 
finds no objection to them. 


3. The notices to parents should be given 
to those who are affected by said plan of dese- 
gregation and not to anyone else, but the form 
of the notice in the future should be submit- 
ted to opposing counsel in advance of its mail- 
ing, giving them sufficient time to file objec- 
tions with the Court; and the Court will im- 
pose that requirement, believing that it is rea- 
sonable. 


4. With respect to the request of the four 
individual plaintiffs, Cleophus Driver, Deborah 
Ruth Clark, Henry C. Maxwell, Jr., and Benja- 
min Grover Maxwell, to be admitted to schools 
as exceptions to said desegregation plan, the 
Court is of the opinion that to grant such ex- 
ceptions would be in effect to invite the de- 
struction of the very plan which the Court has 
held is for the best interest of the school system 
of Davidson County. It is not a plan which is 
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designed to deny the constitutional rights of 
anyone. It is a plan which is designed to effect 
an orderly, harmonious, and effective transition 
from a racially segregated system to a racially 
nonsegregated system of schools, taking into ac- 
count the conditions existing in this particular 
locality. And the Court cannot see how these 
individual plaintiffs who brought this action are 
or would be entitled to any different treatment 
from any other children who attend the schools 
of Davidson County and are members of the 
class represented by the plaintiffs. 


5. With respect to the issue reserved by the 
Court on the merits, as to whether or not there 
is any violation of the rights of the plainiffs 
or of those represented by the plaintiffs where 
teachers are assigned in the County School Sys- 
tem on the basis of race or where race is used 
as a factor in making assignments of teachers, 
the Court cannot go so far as’ to agree with 
the argument that this question has been final- 
ly settled by the decision in the Brown cases. 
But the Court does entertain the view that this 
question is a serious question under the Equal 
Protection Clause of the Fourteenth Amend- 
ment. Particularly is this true when the Court 
considers the fact that a plan has been approv- 
ed for Davidson County which includes a very 
liberal transfer provision. When this provision, 
although it is on a voluntary basis, is coupled 
with a policy (and the Court is not now find- 
ing that this policy exists in Davidson County) 
which would assign teachers on the basis of 
race, then a serious question is presented to the 
Court as to whether there is not actually being 
thereby perpetuated the very condition which 
the Supreme Court said could not be perpe- 
tuated, and that is a segregated system of pub- 
lic schools. The Court is required to view the 
matter in terms of the entire school system, and 
in terms of the quality of education which the 
students are entitled to receive. 


6. The Court finds that it is not necessary 
to determine the question relative to the assign- 
ment of school teachers and other personnel at 
this time for the reason that the Court does 
not believe (even if it should now hold and 
declare that the plaintiffs do have the right to 


- attend a school system where race is not one 


of the factors considered in the assignment of 
teachers) that an injunction should issue at this 
time. 

7. In the opinion of the Court, it is the 
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better and wiser course for the Court to fol- 
low, even if the foregoing rights were declared 
as contended for by the plaintiffs, to withhold 
the granting of an injunction until the plan 
has had an opportunity to operate for a sub- 
stantial period of time. The school authorities 
should have the benefit of experience in deal- 
ing with the operation of integrated schools. 
For these reasons, in the exercise of the Court’s 
discretion, the Court would deny injunctive re- 
lief in this respect at this time. 


8. This case will remain on the docket of 
the Court, and the Court will retain jurisdic- 
tion of the case during the period of transition; 
and the question with respect to the assign- 
ment of teachers, principals, and sustaining 
personnel can be renewed by the plaintiffs at 
a later date, and will be taken up and con- 
sidered at that time, after the plan has had an 
opportunity to be operated for a substantial 
period of time. 


9. The motion to intervene filed by Porter 
Freeman individually and in behalf of others, 
is not well taken for the reasons, first, that it 
comes too late; second, that it is contrary to 
the plan which the Court has already approved; 
and third, that it contemplates putting into ef- 
fect a plan which has specifically been held to 
be unconstitutional by this Court and by the 
Court of Appeals of the Circuit. For these 
reasons the motion to intervene is not well 
taken and will be denied. 


JUDGMENT 


It is accordingly ORDERED, ADJUDGED 
AND DECREED as follows: 


1. That the relief prayed for in the motion 
for further relief filed by plaintiffs be and the 
same is denied, with the exception that the form 
of the notices to parents in the future are di- 
rected to be mailed by defendants to counsel 
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for plaintiffs in advance of mailing, so as to 
give them sufficient time to file with the Court 
objections to the form of said notices. 

2. The aforesaid notices to parents will be 
given to those who are affected by said plan of 
desegregation heretofore approved by the Court 
and not to anyone else. 

3. The motion for a new trial and for ap- 
propriate relief filed by plaintiffs is overruled 
and denied. 

4. Injunctive relief with respect to the issues 
heretofore reserved by the Court concerning as- 
signment of teachers, principals, and sustain- 
ing personnel in the schools on the basis of 
race is denied at this time; and the Court fur- 
ther reserves ruling with respect to the assign- 
ment of teachers and other school personnel, in- 
cluding the right of school children or their 
parents to raise such question. 

5. This case will remain on the docket of 
the Court, and the Court will retain jurisdic- 
tion of the case during the period of transi- 
tion from a racially segregated to a racially de- 
segregated school system. The question with 
respect to assignment of teachers, principals, 
and sustaining personnel may be renewed by 
the plaintiffs at a later date. It may be taken 
up and considered at that time after the plan 
has had an opportunity to be put into operation 
for a substantial period of time. 

6. The motion to intervene filed in this 
cause by Porter Freeman is overruled and de- 
nied. 

To the foregoing action of the Court in deny- 
ing their motion for further relief and their 
motion for new trial and for appropriate re- 
lief, and in denying the relief prayed for in 
the complaint with respect to said issues here- 
tofore reserved by the Court, the plaintiffs re- 
spectfully except. 


This the 24 day of January, 1961. 
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EDUCATION 


Public Schools—Texas 


Patricia Ann ROBINSON, etc., et al. v. Dr. Morgan EVANS, as Superintendent of the Gal- 
veston Independent School District, etc., et al. 


United States District Court, Southern District, Texas, Galveston Division, January 23, 1961, Civil 
Action No. 2643. 


SUMMARY: Negro children brought a class action in federal district court for a declaratory 
judgment and an injunction against Galveston, Texas, public school officials, contending 
that plaintiffs were being deprived of their rights under the Fourteenth Amendment and 
other federal law by defendants’ maintenance of a dual school system. Plaintiffs contended 
that (1) they and others of their class were being denied the right to attend the schools of 
their choice and the ones nearest their homes on a non-segregated basis, while white chil- 
dren were permitted to attend schools- nearest their homes; (2) defendants had conspired 
to maintain segregated schools and intended in the future to deprive plaintiffs and their class 
of rights guaranteed to them under the United States Constitution and laws; and (3) plain- 
tiffs had been denied the privilege of entering and receiving instruction in Galveston 
schools on a desegregated basis. Defendants contended that (1) the suit was not a class suit; 
(2) plaintiffs had not been authorized to represent all colored students in the Galveston 
school district; (3) none of the plaintiffs had ever applied for admission to white schools 
and, therefore, the suit was prematurely brought; (4) no Negro student had ever re- 
quested transfer or admission to a white school; (5) the school officials had no intention 
of maintaining segregated schools in the future; (6) an integration plan adopted in 1956 
would have gone into effect in 1957 but for the interim enactment of certain state laws [2 
Race Rel. L. Rep. 693, 695 (1957)], which if violated would subject the school district’s 
trustees to criminal prosecution and result in the deprivation of substantial state aid to the 
district; (7) the Galveston schools could not operate without such aid; (8) no petition had 
ever been presented for a referendum election pursuant to the 1957 legislation’s provision 
for a local option election to determine the continuance or abolition of a dual school system 
in the district; and (9) for stated reasons, it would be impractical if not impossible to 
start integration of Galveston schools in September, 1960. 


After the parties agreed to certain stipulations, the court entered a pre-trial order 
stating that the following issues of fact were contested: plaintiffs’ contentions numbered 
herein as 1, 2 and 3, and defendants’ contentions numbered herein as 2, 6 and 9; and 
that the following issues of law were contested: the validity of the 1957 legislation; that 
the suit was prematurely brought; that the suit is a class suit. After a hearing, the court held a 
section of the state constitution and certain state statutes unconstitutional insofar as they re- 
quire racial segregation in schools operated by defendants; declared unlawful and violative 
of plaintiffs’ constitutional rights defendants’ policy and practice of requiring and enfore- 
ing racial segregation in the schools, and enjoined further requiring of segregation therein; 
and ordered the desegregation of Galveston schools at the rate of a grade a year, beginning 
with kindergarten and the first grade in September, 1961. 





CONNALLY, District Judge. 


PRE-TRIAL ORDER 
| 


This is a suit for an injunction and declara- 
tory judgment, in which the Plaintiffs contend 
that they are being deprived of their rights 
under the 14th Amendment to the Constitution 


of the United States and other Federal Law, 
because Defendants are maintaining a dual 
school system. 


Il. 


The jurisdiction of this Honorable Court is 
not questioned on the broad principles of the 
relief sought, but by Defendants because it is 
not a class suit and some of the Plaintiffs are 








118 RACE RELATIONS LAW REPORTER 


not enrolled in the Galveston Independent School 
District. 
Ill. 


Plaintiffs contend that they, and all other 
colored children residing within the boundaries 
of the Galveston Independent School District 
whom they allegedly represent, are denied the 
right to attend the schools of their choice and 
the ones nearest their homes on a non-segre- 
gated basis, while non-colored children are per- 
mitted to attend the schools nearest their homes; 
that Defendants have entered into a conspiracy 
and common scheme to maintain segregated 
schools in the Galveston Independent School 
District and intend, in the future, to deprive 
Plaintiffs, and the class they allegedly represent, 
of their rights, privileges and immunities guar- 
anteed to them under the Constitution of the 
United States and Federal Law; that Plaintiffs 
have been denied the privilege of entering, en- 
rolling and receiving instruction in the Galves- 
ton schools on a non-racial segregation basis on 
account of their race and color. 


IV. 

Defendants contend that this is not a class 
suit, and that the named Plaintiffs have not 
been authorized to represent the colored stu- 
dents who reside within the boundaries of the 
Galveston Independent School District, as a 
whole; that the Plaintiffs Ronald Lee Holmes 
and Michael Allen Holmes attend a parochial 
school in Louisiana; that Plaintiffs Barbara Jean 
Woodward, Jacqulan Marsh and Cynthia Marsh 
do not appear on the rolls of the Galveston 
Independent School District; that none of the 
Plaintiffs, or those through whom they sue, have 
ever applied to Defendants for admission to 
schools attended by white students and, there- 
fore, this suit is prematurely brought; that at 
no time has any colored student requested trans- 
fer or admission to a school attended by white 
students; that Defendants deny that it is their 
intention, in the future, to maintain segregated 
schools; that in 1956 a plan to begin integration 
was formally adopted by the Trustees of the 
Galveston Independent School District, which 
would have gone into effect in September of 
1957 but for the fact that certain State Laws, 
to-wit: Articles 2900a and 290la, became ef- 
fective prior to September of 1957; that if De- 
fendants violated such laws, the Galveston In- 
dependent School District would be deprived of 
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State financial aid, which constitutes 45.63% of 
the funds used in the conduct and maintenance 
of the schools, and the Trustees would be sub- 
jected to criminal prosecution; that without 
State aid the Galveston schools cannot be 
operated; that in spite of the fact that the 
colored population residing within the bound- 
aries of the Galveston Independent School Dis- 
trict represents at least 23% of the voting 
strength, as said District is presently consti- 
tuted; no Petition has ever been presented to 
the Galveston Independent School District for 
a referendum election, as provided by the terms 
of Article 2900a; that teachers have been em- 
ployed and contracts made with them for the 
year 1960-1961, and that to start integration in 
September of 1960 would disrupt the careful 
planning and organization already made for 
the approaching school year; that an election will 
be held on June 18, 1960 to determine whether 
or not the Galveston Independent School Dis- 
trict shall be consolidated with the Port Bolivar 
Common School District No. 9 and the Island 
Rural High School District No. 707, and that if 
such consolidation becomes effective, it will 
completely change the boundaries and the qual- 
ified voters of the Galveston Independent School 
District; that if such consolidation is voted, it 
will be necessary to hold a second election to 
have the qualified taxpaying voters authorize 
the levy of a maintenance tax and the as- 
sumption of the outstanding bonded indebted- 
nesses of the respective Districts; that for the 
reasons stated, it would be impractical, if not 
altogether impossible, to start integration of the 
schools in the Galveston Independent School 
District for the 1960-1961 school year, commenc- 
ing in September, 1960. 


V. 


Defendants admit that, under the Constitu- 
tion of the United States and the decision of 
the Supreme Court of the United States, the 
dual school system in the Galveston Independent 
School District must be abolished with delib- 
erate speed. 

VI. 


It is stipulated: that Plaintiffs Patricia Ann 
Robinson, Bettie Joe Robinson, Sharon Lynn 
Gardner, Clara Marie Gardner, Beverly Ann 
Gardner, James Eugene Thomas and Lawrence 
B. Thomas are enrolled in the Galveston Inde- 
pendent School District, but that Plaintiffs 
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Ronald E. Holmes and Michael Allen Holmes 
attend a parochial school in Louisiana, and 
Plaintiffs Barbara Jean Woodward, Jacqulan 
Marsh and Cynthia Marsh do not appear on 
the rolls of the Galveston Independent School 
District; that the public schools of the Galveston 
Independent School District are supported by 
funds derived as follows: State appropriation of 
public funds, and funds received from local 
taxation levied against property of citizens in 
the Galveston Independent School District; that 
the business affairs of the Galveston Independent 
School District, including the admission of stu- 
dents, are under the control, management and 
supervision of the Defendants, Dr. Morgan 
Evans, the Galveston Independent School Dis- 
trict, Charles Ott, Dudley W. Peterson, Mrs. 
John N. Olson, James Yarbrough, Henry Clark 
and Dr. Stephen E. Lewis; that the Defendant, 
Galveston Independent School District, is a body 
corporate with power and authority to sue and 
be sued in its corporate name; that the Board 
of Trustees, sometimes referred to as the Board 
of Education, of the Galveston Independent 
School District is vested with power and au- 
thority to manage and control the public schools 
of the Galveston Independent School District; 
that the Board of Trustees of the Galveston 
Independent School District has power and 
authority to adopt rules and regulations, includ- 
ing rules for the admission of students to the 
schools in the Galveston Independent School 
District; that the Galveston Independent School 
District is a subdivision of the State of Texas 
and it exists pursuant to an act of the Texas 
Legislature; that the Defendants, Charles E. Ott, 
Dudley W. Peterson, Mrs. John N. Olson, James 
Yarbrough, Henry Clark and Dr. Stephen E. 
Lewis are each citizens of the United States 
and of the State of Texas; that they each reside 
in the City of Galveston, Galveston County, 
Texas, and they are the duly elected, qualified 
and acting members of the Board of Trustees of 
the Galveston Independent School District and, 
as such, they are agents and administrative of- 
ficers of the State of Texas; that the Defendant, 
Dr. Morgan Evans, is a citizen of the United 
States and of Texas; that he is a resident citizen 
of the City of Galveston, Galveston County, 


Texas and is the duly appointed, elected, quali-* 


fied and acting Superintendent of the public 
schools of the Galveston Independent School 
District and, as such, he is an agent and ad- 
ministrative officer of the State of Texas; that 


Defendants, on the date of entering into this 
stipulation of facts, are operating schools in the 
Galveston Independent School District on a 
racially segregated basis and were so operating 
said schools at the time this suit was filed, and 
have so operated said schools for many years 
in the past prior thereto; that Defendants aban- 
doned their plan to begin the operation of the 
schools in the Galveston Independent School 
District on a racially non-discriminatory basis 
in September, 1957, and since said date have 
operated the schools within the Galveston In- 
dependent School District on a segregated 
basis on account of race and color; that 
Defendants have fixed no specific date for 
the beginning of integration in the Galveston 
Independent School District; that under the 
segregated school system operated by the 
Defendant, Galveston Independent School 
District, Negro pupils are required to go to 
certain schools different from those attended by 
white pupils, on account of race and color, and 
that non-Negro students (white) are required 
and permitted to go to a different school from 
the one attended by Negro students; that none 
of the Plaintiffs have ever applied for transfer 
or admission to a school attended by white stu- 
dents and that, at no time, has any colored 
student applied for transfer or admission to a 
school attended by white students; that no peti- 
tion for an election under Article 2900a has been 


‘presented to the Galveston Independent School 


District; that 45.63% of the funds used in the 
conduct and maintenance of the Galveston 
schools are derived from State financial aid; 
that the colored population residing within the 
boundaries of the Galveston Independent School 
District represents at least 23% of the qualified 
electors; that an election will be held on June 
18, 1960 to determine whether or not the Gal- 
veston Independent School District shall be 
consolidated with the Port Bolivar Common 
School District No. 9 and the Island Rural High 
School District No. 707, and if such consolida- 
tion becomes effective, it will completely change 
and enlarge the boundaries and qualified voters 
of the Galveston Independent School District, 
and it will be necessary subsequently to hold 
an election to have the qualified taxpaying 
voters authorize the levy of a maintenance tax 
and the assumption of the outstanding bonded 
indebtednesses of the respective Districts; that 
in 1956 a plan to begin integration was formally 
adopted by the Trustees of the Galveston In- 
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dependent School District, which would have 
gone into effect in September of 1957 but for 
the fact that certain State laws, to-wit: Articles 
2900a and 290la, became effective prior to 
September of 1957; that if Defendants violated 
such laws, the Galveston Independent School 
District would be deprived of State financial 
aid, which constitutes 45.63% of the funds 
used in the conduct and maintenance of the 
schools, and the Trustees would be subjected 
to criminal prosecution. 


Vil. 


The following issues of fact are contested: 
that the public schools of Galveston cannot 
operate without State aid; that non-colored stu- 
dents are permitted to attend the schools near- 
est their homes, while colored students are 
denied this right; that Defendants have entered 
into a conspiracy and a common scheme to 
maintain segregated schools in the Galveston 
Independent School District; that Plaintiffs have 
been denied the privilege of entering, enrolling 
and receiving instruction in the Galveston 
schools on a non-racial segregation basis; that 
Plaintiffs are authorized to bring this suit on 
behalf of all the colored children residing within 
the boundaries of the Galveston Independent 
School District; that it is impractical, if not 
altogether impossible, for reasons which will be 
shown on the trial of this case, that integration 
in the Galveston schools start in September of 
1960. 


VIII. 


The following issues of law are contested: 
the validity of Articles 2900a and 290la of the 
Revised Civil Statutes of the State of Texas; 
that this suit has been prematurely brought, for 
reasons hereinabove stated; that this is a class 
suit. 


ORDER 


The above entitled and numbered cause hav- 
ing come on to be heard by the Court on 
application of Plaintiffs for declaratory judg- 
ment and for permanent injunction, and the 
minor plaintiffs having appeared herein by and 
through their next friends and attorneys of 
record, and the Defendants having appeared by 
and through their attorneys of record, and all 
parties having announced ready for trial, and 
counsel for Defendants having apprised the 
Court that Wm. H. Smith, one of the Defendants 
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to this proceeding, had resigned and was no 
longer a member of the Board of Trustees of the 
Galveston Independent School District, the Court 
proceeded to hear the pleadings, evidence and 
argument of counsel, together with the stipula- 
tions and findings in the Pre-trial Order entered 
in this cause on June 6, 1960, it is therefore: 

ORDERED, ADJUDGED and DECREED 
that Art. 7, Sec. VII of the Constitution of the 
State of Texas, Art. 2900, 2922-13 and 2922-15 
of the Revised Civil Statutes of Texas are un- 
constitutional and void insofar as such consti- 
tutional and statutory provisions require the 
segregation of the races in the public schools 
operated by the Defendants herein; 

It is further ORDERED, ADJUDGED and 

DECREED that the policy and practice hereto- 
fore adopted by the Defendants pursuant to the 
above mentioned constitutional and statutory 
provisions under which the Defendants in the 
maintenance and operation of the public schools 
within the territorial limits of the Galveston In- 
dependent School District have required and en- 
forced racial segregation be, and same are 
hereby held to be, unlawful and violative of the 
constitutional rights of the minor Plaintiffs here- 
in; 
It is further ORDERED, ADJUDGED and 
DECREED that the Defendants, Galveston In- 
dependent School District, a body corporate, 
Dr. Stephen E. Lewis, Charles Ott, Dudley W. 
Peterson, Mrs. J. N. Olson, James Yarbrough and 
Henry Clark, as officers and members of the 
Board of Trustees of the Galveston Independent 
School District, and Dr. Morgan Evans, Super- 
intendent of the public schools of the Galveston 
Independent School District, and their succes- 
sors in office, their agents, servants and em- 
ployees, and those who may act in concert with 
them who shall receive notice of this Order, 
be and are hereby restrained and enjoined from 
requiring segregation of the races in any school 
under their supervision, and they shall desegre- 
gate the public schools of the Galveston In- 
dependent School District pursuant to the fol- 
lowing plan and schedule: 


1. At the opening of the regular school 
term in September, 1961, each student enter- 
ing kindergarten or the first grade may, at 
his option, attend the formerly all-white, 
or the formerly all-negro school within the 
geographical boundaries of which such stu- 
dent may reside; 

2. At the opening of the regular school 
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term in September, 1962, the plan set out 
in paragraph 1 above shall be applied to 
all students entering the kindergarten to the 
first and second grades; 


3. At the opening of the regular school 
term in September, 1963, the plan set out 
in paragraph 1 above shall be applied to 
all students entering kindergarten to the 
third grade, inclusive; 

4. At the opening of the regular school 
term on September, 1964, the plan set out 
in paragraph 1 above shall be applied to 
all students entering kindergarten to the 
fourth grade, inclusive; 

5. At the opening of the regular school 
term in September, 1965, the plan set out 
in paragraph 1 above shall be applied to 
all students entering the kindergarten to the 
fifth grade, inclusive; 

6. At the opening of the regular school 
term in September, 1966, the plan set out 
in paragraph 1 above shall be applied to 
all students entering kindergarten to the 
sixth grade inclusive; 

7. At the opening of the regular school 
term in September, 1967, the plan set out 
in paragraph 1 above shall be applied to 
all students entering the kindergarten to 
the seventh grade, inclusive; 

8. At the opening of the regular school 
term in September, 1968, the plan set out 


COURTS 


term in September, 1969, the plan set out 
in paragraph 1 above shall be applied to all 
students entering kindergarten to the ninth 
grade, inclusive; 

10. At the opening of the regular school 
term in September, 1970, the plan set out 
in paragraph 1 above shall be applied to 
all students entering kindergarten to the 
tenth grade, inclusive; 

11. At the opening of the regular school 
term in September, 1971, the plan set out 
in paragraph 1 above shall be applied to 
all students entering kindergarten to the 
eleventh grade, inclusive; 

12. At the opening of the regular school 
term in September, 1972, the plan set out 
in paragraph 1 above shall be applied to 
all students entering kindergarten to the 
twelfth grade, inclusive; 

13. At the opening of the regular school 
term in September, 1973, any grade or class 
not heretofore specifically referred to (if 
there be such), will be desegregated in simi- 
lar fashion. 

14. Nothing herein shall be construed to 
prevent the transfer of a student at his 
request, or pursuant to reasonable transfer 
rules promulgated by the school authorities, 
provided only that, in the latter case, the 
color or race of the student concerned shall 
not be a consideration. 
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in paragraph 1 above shall be applied to 
all students entering kindergarten to the 
eighth grade, inclusive; 

9. At the opening of the regular school 


It is further ORDERED, ADJUDGED and 
DECREED that this action shall be retained on 
the docket for such further Orders as may be 


necessary. 





EDUCATION 
Public Schools—Virginia 


Betty KILBY etc., et al, v. The COUNTY SCHOOL BOARD OF WARREN COUNTY, Virginia. 


United States District Court, Western District, Virginia, Harrisonburg, August 9, 17, and 22, 1960, 
F.Supp. 








SUMMARY: In July, 1958, a number of Negro students in Warren County, Virginia, made 
application to attend white schools. The county school board referred the applications to the 
state Pupil Placement Board, and on August 29, the state board announced that all had been 
rejected. On the same day, attorneys for the Negro students and their parents filed a de- 
segregation suit, asking for an injunction requiring admission of the named plaintiffs. On 
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September 8, the district court issued the injunction, but postponed the effective date until 
the Court of Appeals could act. On September 12, a judge of the Court of Appeals refused 
to stay the effective date of the injunction until the full court could act, and, on the same day, 
the governor of Virginia ordered the school closed. On September 27, the full Court of 
Appeals affirmed the injunction order. A move was then started in the county to operate 
private schools with publicly paid teachers, but, on motion of the Negro plaintiffs, the district 
court, on October 9, enjoined payment of the teachers from public funds. 3 Race Rel. L. 
Rep. 972. 


The schools were subsequently reopened, with Negroes who had been specifically or- 
dered admitted by the court attending previously white schools. However, in the summer of 
1960, nineteen other Negroes filed motions to intervene, alleging that they had been re- 
fused admission to previousy white schools solely because of their race. The court ordered 
the board to submit a plan for the systematic desegregation of facilities, and subsequently 
overruled the board’s motion asking for a dismissal on the ground that an indispensable 
party, the state Pupil Placement Board, had been omitted. The board then submitted a 
plan which provided for two high school zones, one for the previously white school, the 
other for the Negro school. Whenever the application of this zoning would require a child to 
attend a school predominantly attended by children of another race, transfers were to be 
allowed. Provision was made for reassignment in the current school session. Decision on 
integration of elementary schools was to be delayed because of the extremely overcrowded 
condition of the present facilities. The court approved the plan except for certain academic 
restrictions on transferees, and allowed plaintiffs to present evidence that the “Negro” school 
facilities were inadequate. Reproduced below are the order overruling the motion to dis- 
miss, the school board’s plan, and the court’s order approving it. 





August 9, 1960 


This day came the parties by counsel and the 
defendants moved the court to dismiss the com- 
plaint in intervention for failure to join an in- 
dispensable party or parties, namely the Pupil 
Placement Board of Virginia or the members 
thereof and, alternatively, moved the court to 
require the plaintiffs to join said board or its 
members as necessary parties; and the court 
having maturely considered said motions doth 
overrule same. 

This cause is set for hearing on August 17, 
1960, prior to which time the defendants shall 
file such responsive pleadings to the complaint 
in intervention as they may be advised. 

. oO oO 


MOTION TO APPROVE PUBLIC 
SCHOOL ASSIGNMENT 
PLAN for WARREN COUNTY 


Come now the County School Board of War- 
ren County and Q. D. Gasque, Division Super- 
intendent, by counsel, and move the Court to 
approve the attached Public School Assign- 
ment Plan for Warren County as the basis for 
the assignment of all pupils to the public 
schools of Warren County and as a consequence 
thereof to continue this case on the docket for 


such further orders as may from time to time 
seem appropriate. 


THE COUNTY SCHOOL BOARD 

OF WARREN COUNTY, 

Q. D. GASQUE, Division 
Superintendent, 


The County School Board of Warren County, 
Virginia, met in special session at 3:00 P.M. on 
August 16, 1960 to consider the adoption of a 
public school assignment plan. All members 
were present along with the attorneys for the 
School Board. 

Mr. Phillips and Mr. Battle presented a docu- 
ment entitled “Public School Assignment Plan 
for Warren County” and announced to the 
Board that the document had been prepared 
after consultation with Messrs. Gasque and 
Wood. It was read and materially considered 
by the Board. 

Upon motion, duly made and seconded, the 
following resolution was unanimously adopted: 

BE IT RESOLVED by the County School 
Board of Warren County that in view of the 
fact that the United States District Court for 
the Western District of Virginia has overruled 
the motion of the County School Board of War- 
ren County and of the Superintendent to in- 
clude the Pupil Placement Board of Virginia 
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in the present case as the primary assigning 
authority for all public schools in Warren Coun- 
ty, it is considered by the Board that in order 
to comply with previous decisions of the United 
States District Court for the Western District 
of Virginia and other laws respecting the as- 
signment of children to public schools it must 
adopt a non-discriminatory plan of assignment 
for all children attending public schools of War- 
ren County. Therefore, to that end, this Board 
does hereby adopt the “Public School Assign- 
ment Plan of Warren County” in the form here- 
to attached and does hereby commit itself to 
the fair and conscientious administration of 
that plan in accordance with its terms. 

AND BE IT FURTHER RESOLVED that 
the attorneys for the Board are hereby author- 
ized and directed to present such plan to the 
United States District Court for the Western 
District of Virginia for its approval, with no 
authority being given those attorneys to alter or 
change the plan in any material respect. 

I, Q. D. Gasque, Division Superintendent of 
Schools of Warren County and Clerk of the 
County School Board of Warren County, hereby 
certify that the foregoing is a true and exact 
copy of the resolution adopted by the County 
School Board of Warren County at its special 
meeting held at 3:00 P.M. on August 16, 1960. 

* 2 * 


PUBLIC SCHOOL 
ASSIGNMENT PLAN 
for 
WARREN COUNTY 


The United States District Court for the 
Western District of Virginia having decided on 
August 9, 1960 that it will hold the County 
School Board of Warren County and its Super- 
intendent of Schools directly responsible for 
all assignments to the public schools of War- 
ren County notwithstanding the provisions of 
the Pupil Placement Act of Virginia, the Coun- 
ty School Board of Warren County does here- 
by adopt the following plan for the non-dis- 
criminatory assignment of all pupils to the 
public schools under its jurisdiction, subject to 
approval in toto by the United States District 
Court for the Western District of Virginia. 


a 
HIGH SCHOOLS 


1. Initial assignments to the high schools 
shall be made by the Superintendent primarily 


on a geographical basis as hereinafter set forth. 

a. Warren County High School shall serve 
“The Warren County High School Zone”, which 
shall in general be the western half of the town 
of Front Royal and the western half of Warren 
County, all as shown on maps hereto attached. 

b. The High School Department of Criser 
School shall serve “The Criser School Zone”, 
which shall in general be the eastern half of the 
town of Front Royal and the eastern half of 
Warren County, all as shown on maps hereto 
attached. 

2. Whenever an initial assignment made by 
the Superintendent as provided in paragraph 
(1) above would cause a pupil to be assigned 
to a school occupied predominantly by pupils 
of the opposite race, such pupil shall be per- 
mitted, upon the request of his or her parents 
or guardian, to attend the school nearest his 
or her residence which is occupied predomi- 
nantly by pupils of his or her own race or such 
pupil may appear on the date assigned for reg- 
istration and register in such school. 

3. Although the purpose of paragraph (2) 
above is to provide that no pupil will be re- 
quired to attend, against the wishes of his or 
her parents or guardian, a school occupied pre- 
dominantly by pupils of the opposite race, the 
Superintendent shall not, on account of race, 
deny any pupil the right to attend the school 
serving the zone in which he or she resides. 

4. a. Although assignments to the high 
schools have already been made for the 1960- 
1961 school session, any pupil may seek a trans- 
fer or change of assignment, provided an appli- 
cation therefor is made by his or her parents or 
guardian prior to August 27, 1960; and the Su- 
perintendent shall act favorably upon any ap- 
plication for transfer to the school serving the 
geographical zone in which the residence of the 
applicant is located, provided such pupil is not 
so deficient academically as to show by the 
regular school records that he or she will 
achieve a scholastic position no higher than the 
lowest ten per cent of the pupils in the same 
grade of the school to which the transfer is 
sought. 

b. As to all other sessions following the 
1960-1961 session, initial assignments shall be 
made and transfers granted upon the basis here- 
inabove described and the Superintendent shall 
establish and publish such non-discriminatory 
administrative procedures as may be necessary 
in carrying out the stated purposes of this plan 
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of assignment or helpful to the parents or 
guardians of the pupils who may be affected 
by it. 


Il. 
ELEMENTARY SCHOOLS 


In view of the extremely overcrowded con- 
dition of Front Royal Elementary School none 
of the present assignments to the elementary 
schools of Warren County will be altered for 
the 1960-1961 session; and the Superintendent 
shall be permitted to exercise his own judgment 
as to the placement of pupils who enter the 
elementary school system for the first time in 
the 1960-1961 session. The County School Board 
and Superintendent, however, hereby commit 
themselves to exercise their best efforts to alle- 
viate that condition prior to the commencement 
of the 1961-1962 session, and, in any event, to 
present to this Court prior to May 1, 1961 a 
plan by which pupils will be assigned to the 
elementary schools under their jurisdiction, on 
a racially non-discriminatory basis. 


ORDER 


Whereas, by an Order of this Court entered 
on the 26th day of July, 1960, Mary Cecil 
Baltimore and eighteen other persons, all being 
Negroes of school age living in Warren Coun- 
ty, Virginia, were upon their written Motion 
permitted to intervene as plaintiffs in this case; 


And the said intervening plaintiffs, nineteen 
in number, having filed their Complaint in 
Intervention in which it was alleged that they 
had made timely applications for admission to 
the 1960-1961 school session of public schools 
in Warren County, Virginia, heretofore and now 
maintained for and attended only by white per- 
sons and those of the plaintiffs who attended by 
virtue of the Orders of this Court and that their 
applications for transfer to such schools had 
been denied solely on the ground that they, the 
said applicants, were Negroes; 


And the defendants having filed their Answer, 
denying the material allegations in the Com- 
plaint in Intervention, the matter came on for 
hearing before the Court on the 17th day of 
August, 1960, at which time the defendants 
presented their Public School Assignment Plan 
along with their Motion for its approval by 
this Court and the matter was argued by coun- 
sel for the parties. 


[Vox. 6 


Now, therefore, after due consideration by 
the Court, 


It is ORDERED 
that the Public School Assignment Plan for 
Warren County, Virginia, in the form submitted 
along with the maps of geographical high school 
zones attached to such plan, are hereby ap- 
proved upon the following conditions. 

(a) That counsel for the plaintiffs and in- 
tervenors will be given an opportunity to pre- 
sent evidence in support of their contention that 
the high school department of Criser School is 
not comparable from the point of view of 
reasonable academic opportunities to Warren 
County High School, if they are so advised; 

(b) ‘That after the 1960-1961 school session 
defendants will eliminate from paragraph 4a 
of their Public School Assignment Plan the re- 
quirement that transfers will be denied when 
the applicant therefor is so deficient academical- 
ly as to show by the regular school records 
that he or she will achieve a scholastic posi- 
tion not higher than the lowest ten per cent 
of the pupils in the same grade of the school 
to which the transfer is sought; it being the 
present opinion of this Court that such require- 
ment can operate only against Negro pupils 
seeking transfers; 


It is further ORDERED 
that the prayer of the intervening plaintiffs that 
the defendants be required to admit them to 
the schools which they respectively have ap- 
plied to attend is denied so long as the de- 
fendants administer their Public School Assign- 
ment Plan in accordance with their representa- 
tions to the Court and in accordance with a 
fair and non-discriminatory interpretation of 
its terms. 

This case is retained on the docket for such 
further orders as may seem appropriate. 

The deputy clerk of this court at Harrison- 
burg will send an attested copy of this order 
to each of the following: 

Mr. Oliver W. Hill, Attorney at Law, 118 
East Leigh St., Richmond, Va. 

Mr. S. W. Tucker, Attorney at Law, 111 East 
Atlantic St., Emporia, Va. 

Mr. Otto L. Tucker, Attorney at Law, 901 
Princess St., Alexandria, Va. 

Mr. John S. Battle, Jr., Attorney at Law, 815 
Mutual Bldg., Richmond, Va. 

Mr. W. J. Phillips, Commonwealth’s Attorney, 
Front Royal, Va. 
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EDUCATION 


Colleges and Universities—Georgia 
Hamilton E. HOLMES, et al. v. Walter E. DANNER, registrar, etc. 


United States District Court, Middle District, Georgia, Athens Division, March 9, 1961, Civil Ac- 
tion No. 450, ____ F.Supp. 


SUMMARY: After extensive litigation (collected at 5 Race Rel. L. Rep. 1069), a federal 
district court in Georgia enjoined the University of Georgia and state officials from refusing 
to enroll two named Negro plaintiffs. The two were subsequently enrolled, and one of the 
plaintiffs later made demand through her attorney for admission to and use of dining hall 
facilities at the University. The state officials asked the court on March 9, 1961, for clarifi- 
cation of its original injunction. Later the same day the court ruled that its injunction meant 
“, . . that the defendants, with respect to the opportunities and facilities which it extends and 
offers to white students cannot deny such facilities and opportunities to those plaintiffs solely 
on the basis of their race and color.” Reproduced below are the petition for clarification, 








and the order. 


MOTION BY DEFENDANTS 
FOR CLARIFICATION 


COME NOW Defendants in the above stated 
matter for clarification of its decisions rendered 
January 6, 1961, January 12, 1961 and January 
13, 1961, and by way of grounds thereof re- 
spectfully show as follows: 


1. 


On January 6, 1961, this honorable court 
entered an opinion embracing findings of fact 
and conclusions of law, decreeing and ordering 
the admission of plaintiffs to the University of 
Georgia, and as a part of said memorandum 
opinion and decree, this court ordered “Inas- 
much, however, as it has been made to appear, 
and is found by the court, that the two plain- 
tiffs are fully qualified for admission immediately 
to said University, and would already have been 
admitted had it not been for their race and 
color, it is the further intent of this injunction 
that the defendant and other persons above in- 
dicated be and they are hereby enjoined from 
refusing the plaintiffs to enroll in and enter said 
University as students therein immediately for 
the now beginning Winter Quarter, 1961.” 


2. 


That the plaintiff, Charlayne Hunter, through 
her attorney, D. L. Hollowell, has made official 


demand for admission and for use of dining hall - 


facilities at the University of Georgia. 


3. 
Movants contend and believe that the order 


of this honorable court, dated January 6, 1961, 
enjoining the defendants and other persons from 
refusing to permit the plaintiffs to enroll in and 
enter said University is limited to the enroll- 
ment and admission to the University, and does 
not enjoin the defendant and other persons 
from exercising their discretion to refuse to ad- 
mit the plaintiff, Charlayne Hunter, to the eat- 
ing facilities and dining hall facilities at the 
University of Georgia. 


4, 


Movants, however, take the position that there 
is uncertainty as to whether the general terms 
of the decree of this honorable court, dated 
January 6, 1961, specifically are directed to the 
situation with respect to the demand to be 
admitted to dining hall facilities of the Univer- 
sity of Georgia, and move this court to clarify 
its order aforesaid in this particular respect. 

WHEREFORE, movants pray: 

(1) That this their motion be filed and con- 
sidered. 

(2) That this court render _ supplemental 
opinion clarifying the effects of its orders in 
the light of the contentions made herein on be- 
half of movants. 

(s) Eugene Cook 

Attorney General of Georgia 

(s) B. D. Murphy 

Deputy Assistant Attorney General 

(s) Freeman Leverett 

Deputy Assistant Attorney General 

(s) James H. Therell 

Deputy Assistant Attorney General 
* * 2 
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ORDER ON MOTION 
FOR CLARIFICATION 


Counsel for defendants have this date filed 
their motion for clarification of the decrees and 
decisions rendered by the court on January 6, 
12, and 13, 1961. The written application re- 
quests clarification specifically as to whether 
said orders are broad enough to restrain Univer- 
sity officials from denying the plaintiffs admis- 
sion to the eating facilities on the campus of 
the University of Georgia. When this motion 
came on for hearing today in open court with 
counsel for both sides present, counsel for both 
sides joined in an oral request that said orders 
be clarified with respect to all other facilities 
as well as eating or dining hall facilities made 
available by the University to students on the 
campus. 

Accordingly, after hearing counsel for both 
sides, the court hereby clarifies its said deci- 
sions and decrees, as dictated in open court, as 
follows: 


[Vox. 6 


“The original decree in this case said, in 
pertinent part as follows: 

‘Ordered, adjudged and decreed that the 
defendant, Walter N. Danner, his agents, 
employees, successors, associates and all 
persons in active concert and participation 
with him are hereby permanently enjoined 
as follows: . . . from making the attend- 
ance of Negroes at said University subject 
to terms and conditions not applicable to 
white persons.’ 

“I construe that to mean, and I construe 
the law to mean, that the defendants, with 
respect to the opportunities and facilities 
which it extends and offers to white stu- 
dents cannot deny such facilities and oppor- 
tunities to these plaintiffs solely on the basis 
of their race and color.” 


See McLaurin v. Oklahoma State Regents, 339 
U.S. 637 (1950). 


SO ORDERED, this 9th day of March, 1961. 





CIVIL RIGHTS 


Immunity—Federal Statutes 





John TOSCANO v. Otto K. OLESEN, etc., et al. 


United States District Court, Southern District, California, Central Division, November 23, 1960, 
189 F.Supp. 118. 


SUMMARY: An individual doing business in Hollywood, California, was arrested by a 
deputy United States marshall on charges of using the mails to give information as to where 
obscene matter could be obtained. Thereafter he filed a complaint under the civil rights statute 
in federal district court whereby he sought an injunction and damages against a Los Angeles 
postal inspector for assisting the arresting officer in searching his business premises and 
seizing materials found therein. The complaint was dismissed with prejudice for lack of 
federal question jurisdiction of the subject matter of the complaint, because defendant was 
immune from liability under the civil rights statute for acts performed within the scope of his 
authority and under the color of his office as a United States postal inspector. 
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CIVIL RIGHTS 


Judicial Immunity—Federal Statutes 
Chester RUDNICKI v. Robert SULLIVAN, 
United States District Court, District of Massachusetts, December 29, 1960, 189 F.Supp. 714. 


SUMMARY: A man brought an action for damages in federal district court against an associate 
justice of the Massachusetts superior court, alleging that defendant had negligently and 
wilfully violated plaintiff’s civil rights under the Fourteenth Amendment by failing to allow 
the final default and immediate judgment due plaintiff in three specified cases. The com- 
plaint also alleged that defendant, while sitting in his official capacity in those three cases, 
negligently and knowingly disregarded the state laws, court rules, and federal statutes, there- 
by depriving plaintiff of “compensation, property, and rights” secured to him by the Four- 
teenth Amendment. Since it appeared from the complaint that defendant committed the 
alleged wrongs while acting in his judicial capacity, the court invoked the “firmly established” 
rule that “a judge is immune from civil liability for acts done in the course of his judicial 
functions,” holding that “the Civil Rights Act, 42 U.S.C.A. § 1983, has not changed this 
rule.” The complaint was therefore dismissed for failure to state a claim upon which relief 
could be granted. 





CIVIL RIGHTS 


Scope—Federal Statutes 
Melvin C. PERKINS v. Preston M. BANSTER and W. T. Ard. 
United States District Court, District of Maryland, August 19, 1960, 190 F.Supp. 98. 


SUMMARY: A man who had been in and out of a mental institution in Maryland over a 
considerable period of years brought an action in the federal district court for Maryland 
against two United States officers, alleging that defendants, by saying that he was a mental 
case or crazy, had slandered him and were also guilty of false arrest or false indictment or 
malicious prosecution in connection with a prosecution in New York that resulted in his 
conviction, all in denial of due process and in violation of the federal civil rights statutes. 
The court held that 42 U.S.C.A. § 1981 did not serve as a basis for jurisdiction, inasmuch as 
that section gives to non-white persons the same rights that white persons enjoy, whereas 
plaintiff is himself a white person. And 42 U.S.C.A. § 1983 was held to be inapplicable since 
that section deals with deprivation of constitutional rights by persons acting under color 
of state law, whereas defendants are United States officers acting under authority or pur- 
ported authority of federal law. Being satisfied that the action was frivolous, the court 
dismissed it. 





CIVIL RIGHTS 


Scope—Federal Statutes 
Louis TORZILLO v. Hon. Judge Sidney GOLDMANN, et al. 
United States District Court, District of New Jersey, January 13, 1961, 190 F.Supp. 504. 


SUMMARY: An individual brought an action under the federal Civil Rights Act in a fed- 
eral district court against three judges of a New Jersey appellate court, asserting that defen- 
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dants had denied him counsel of his own choice in the prosecution of an appeal, inasmuch 
as his counsel had not been given an opportunity to argue orally at the time set for con- 
sideration of the appeal. The federal court granted defendants’ motion for summary judg- 
ment and for dismissal of the action. Plaintiff’s claim seemingly was grounded on his con- 
tention that a right to oral argument before an appeal tribunal is a constitutional right, the 
court noted; but it was held on the basis of Price v. Johnston, [334 U.S. 266 (1948)], 
that no such constitutional right exists, oral argument being a discretionary, rather than 
an absolute, right. The court also expressed the opinion that judicial immunity existed in 
the case. 





CIVIL RIGHTS 
Scope—Federal Statutes 


UNITED STATES of America y. Rawney TRUNKO. 


United States District Court, Eastern District, Arkansas, Western Division, December 9, 1960, 189 
F.Supp. 559. 


SUMMARY: A deputy sheriff of an Ohio county was prosecuted by the United States in a 
federal district court in Arkansas under a civil rights statute (18 U.S.C.A. § 242) preserib- 
ing punishment for “Whoever, under color of any law . . . willfully subjects any inhabitant 
of any State .. . to the deprivation of any rights, privileges, or immunities secured or pro- 
tected by the Constitution or laws of the United States.” The indictment alleged that de- 
fendant, under color of Ohio law, “did willfully subject” a named Arkansas inhabitant to 
the deprivation of rights secured by the national Constitution and laws—(1) the right not 
to be deprived of his liberty without due process of law and (2) the right not to be removed 
against his will from Arkansas, without extradition, for an offense allegedly committed in 
Ohio—with intent to deprive him of those rights. After a trial to the court without a jury, 
it was found that defendant, as a “special investigator” for a bonding company, held a com- 
mission as a special deputy sheriff of the Ohio county and pursuant to Ohio law carried a 
badge and gun but received no compensation from the state or county; that the Arkansan, 
charged with drunk driving in Ohio but released on bond, “jumped his bond” made by the 
company and went to Arkansas; that upon forfeiture of the bond the bonding company as- 
signed defendant to locate and return him to Ohio; that, upon locating him at his father’s 
home in Arkansas, defendant entered therein before daybreak and, without disclosing that 
he was acting as the bonding company’s employee purported to make the “arrest” in the 
official capacity of an Ohio peace officer under authority of a bench warrant by the Ohio 
court; and that, when the man’s wife stated her intention to call the local sheriff, defendant 
handcuffed the prisoner in an automobile and drove at a high rate of speed directly to Ohio, 
stopping only for meals. The court found that defendant’s actions were “under color of 
law,” despite his “anomalous” status and lack of authority to arrest and return the prisoner 
to Ohio, in view of his representations as a person “clothed with at least some State author- 
ity.” The court found it unnecessary to decide whether the Arkansan had a “right to extra- 
dition” protected by the national Constitution or laws, holding that defendant’s actions 
amounted to a violation of the Arkansan’s right not to be deprived of his liberty without 
due process of law. However, the court held that the government had failed to prove that 
the deprivation was ‘“‘willful”—i.e., that there was “present in the mind of the actor the 
specific evil intent to deprive the victim of rights protected or secured by the Constitution or 
laws of the United States.” Defendant was therefore acquitted. 
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CIVIL RIGHTS 
State Action—New York 


Jane ANDERSON, et al., individually on their own behalf; on behalf of all others similarly 
situated as members of the Committee to Secure Justice for Morton Sobell; and on behalf 
of such Committee, etc. vy. Robert MOSES, Commissioner of Parks of the City of New York, 
Arthur Schleifer, Julius H. Berman, and Tavern-on-the-Green, Inc. 


United States District Court, Southern District, New York, July 20, 1960, 185 F.Supp. 727. 


SUMMARY: Officers and members of an unincorporated association brought an action in 
federal district court under the Federal Civil Rights Act against a corporation operating 
a public restaurant in a New York City park, certain officers of the corporation, and the 
city commissioner of parks. The complaint alleged that, after plaintiffs had reserved the 
restaurant for a dinner and speaking engagement on a certain date, defendants, acting in 
concert, cancelled the dinner solely because of unpopular views held by plaintiffs. It was also 
alleged that this act was in essence done in behalf of the city under color of state and city 
law. Since the restaurant was customarily used by other organizations for the expression of 
views on public, social, or political matters, plaintiffs asserted that they had been deprived 
of the rights of freedom of speech, freedom of assembly, and equal protection of the laws 
guaranteed them by the Fourteenth Amendment and the Federal Civil Rights Act. Plaintiffs 
sought a declaratory judgment that defendants are obliged under the Fourteenth Amend- 
ment to permit plaintiffs to use the restaurant without discrimination against them because 
of their unpopular views. Defendants’ answer denied that the cancellation had deprived 
plaintiffs of any constitutional right, and also alleged a lack of federal jurisdiction over the 
claims set forth in the complaint. The court determined that the acts complained of had 
been taken by the corporation as a representative of the state under authority delegated by 
the state and under color of state law, that the plaintiffs were entitled to maintain an action 
under the Civil Rights Act for the alleged deprivation of their rights under the Fourteenth 
Amendment, and that the court had jurisdiction to entertain it. Because the facts were not 
clear, however, as to whether the cancellation of the dinner had actually deprived the plain- 
tiffs of Fourteenth Amendment rights as alleged, the court ordered the case to proceed to 
trial on that issue. 


BRYAN, District Judge. 


Plaintiffs are officers and members of the 
This is an action under the Federal Civil 





Rights Act of 1871, 42 U.S.C.A. § 1933, for 
alleged deprivation of rights protected by the 
Fourteenth Amendment. Defendants have moved 
for judgment on the pleadings pursuant to Rule 
12(a), F.R.C.P. 28 U.S.C., and for summary 
judgment pursuant to Rule 56, F.R.C.P. Plain- 
tiffs have cross-moved for summary judgment 
pursuant to Rule 56. These motions are before 
me for decision. 


1. 42 US.C.A. § 1983: “Civil action for depriva- 
tion of rights. 

“Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory, subjects, or causes to be sub- 
jected, any citizen of the United States or other 
person within the jurisdiction thereof to the depriva- 
tion of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to 
to the party injured in an action a law, suit in 
equity, or other proper proceeding for redress.” 


“Committee to Secure Justice for Morton So- 
bell”, a voluntary unincorporated association 
with its principal place of business in the City 
and County of New York. In 1951 Morton 
Sobell was convicted in this court, with Julius 
and Ethel Rosenberg, of conspiracy to trans- 
mit information relating to the national defense 
to the Soviet Union. See United States v. Rosen- 
berg, 2 Cir., 195 F.2d 583, certiorari denied 344 
U.S. 838, 73 S.Ct. 20, 97 L.Ed. 687. The Rosen- 
bergs were sentenced to death and Sobell was 
sentenced to imprisonment for a term of thirty 
years. The Committee to Secure Justice for 
Morton Sobell (The Committee) was organized 


"in 1954 for the purpose of securing Sobell’s 


release from imprisonment. In pursuance of its 
purposes The Committee has circulated peti- 
tions and appeals and held various public meet- 
ings to gain support for the release of Sobell, 
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and has also financed various legal proceedings 
on his behalf. 

Defendant Tavern-on-the-Green, Inc. (Tav- 
ern) is a New York corporation which operates 
a public restaurant (The Tavern-on-the-Green) 
in and on public park property of the City of 
New York in Central Park under license from 
the New York City Commissioner of Parks. 
Defendants Schliefer and Berman are respec- 
tively President and Secretary-Treasurer of 
Tavern and are alleged to control and conduct 
its operations. Defendant Moses was the Com- 
missioner of Parks of the City of New York who 
granted the license to Tavern for the restaurant 
concession in the Park and who was in office 
at the time the events with which we are 
concerned here took place. 

The present controversy arises out of the can- 
cellation of a dinner sponsored by The Com- 
mittee which was scheduled for April 21, 1958 
at the Tavern-on-the-Green. It appears from the 
pleadings and from the affidavits submitted on 
these motions that the dinner was to be held 
to obtain public support for the appeal for 
clemency for Sobell, with a speaking program 
directed to that end. Arrangements had been 
made between representatives of Tavern, who 
were fully aware of the purposes of the occasion, 
and representatives of The Committee for the 
dinner to be served on that date, which was a 
Monday, a day on which the Tavern was closed 
to the general public. The Committee had guar- 
anteed an attendance of 400 and paid $500 to 
Tavern on account. Invitations had been sent by 
The Committee announcing the dinner and its 
purposes and soliciting reservations. 

It was apparently the general practice of the 
Tavern-on-the-Green to serve dinners for organ- 
izations devoted to a variety of causes, some 
charitable, some fraternal and some political, and 
some espousing various causes at which speeches 
on topics appropriate to the occasion or cause 
were customarily made. 

On April 10, 1958, a New York City newspaper 
carried a news story which was highly critical 
of the Sobell Committee and of permitting a 
dinner for its purposes to be held on City 
property. Thereafter Tavern states that it re- 
ceived numerous protests against holding the 
dinner from patrons, from the public generally, 
and from its own employees and threats of 
picketing, loss of patronage and possible vio- 
lence. Tavern says that many of its employees 
who were necessary to prepare and serve the 
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dinner refused to do so and that it became un- 
able to supply the necessary service. The Tavern 
officers were concerned that if the dinner were 
held “picketing would occur, violence and riot 
might well occur and that people would be 
hurt and property damaged.” On April 13, 1958 
Tavern determined to cancel the dinner. Af- 
ter The Committee had refused to cancel volun- 
tarily it notified The Committee by telegram 
that the dinner was cancelled. 

On April 14, after cancellation had been ef- 
fected, Commissioner Moses, without knowledge 
that this had been done, wrote to Tavern con- 
cerning the dinner as follows: 


“While we cannot order you to cancel 
this affair we recommend that you do so. 
This dinner meeting is, in effect, an attack 
on our courts and system of justice and 
will be offensive to many citizens, and is 
not, in our opinion, a proper use of the 
facilities of the Tavern-on-the-Green. 

“An outdoor meeting sponsored by this 
Committee at one of our designated forum 
areas such as Union Square, will, of course, 
be permitted under the head of free speech 
but the Tavern is no place for rallies of 
this sort.” 


The dinner was not held and The Committee 
has been unable to reschedule it for a future 
date. 

The complaint contains two counts. In the 
first plaintiffs allege in substance that the can- 
cellation of the dinner was brought about by the 
acts of the various defendants acting in concert, 
or at least in accord, solely because of the un- 
popularity of the views held by The Committee 
and its members respecting the conviction and 
sentence of Sobell. It is asserted that these 
actions were in essence on behalf of the Munici- 
pal Government of the City of New York under 
color of State and City law. Since the Tavern 
was customarily used by other organizations con- 
cerned with public, social or political issues for 
the expression of their views, plaintiffs assert 
that The Committee and its members have been 
deprived of rights of freedom of speech and 
freedom of assembly and equal protection of the 
laws guaranteed to them by the Fourteenth 
Amendment and in violation of the Federal Civil 
Rights Act of 1871, 42 U.S.C.A. § 1983.2 

Plaintiffs seek judgment under the Civil Rights 
Act and under the Declaratory Judgments Act, 


2. See Note 1, supra. 
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28 U.S.C. § 2201, declaring that defendants have 
a duty and obligation under the Fourteenth 
Amendment to permit The Committee and its 
members to use the Tavern-on-the-Green “with- 
out discrimination against the Committee be- 
cause of its views and their unpopularity”, direct- 
ing the defendants’ Tavern, Schleifer and Berman 
to negotiate in good faith with The Commit- 
tee for a dinner meeting at the Tavern-on-the- 
Green without such discrimination, and requiring 
defendant Park Commissioner to direct them to 
do so. Jurisdiction on the first count is alleged to 
lie under 28 U.S.C. § 1343(3).8 

The second count is against defendant Tavern 
for alleged breach of its agreement with The 
Committee for the dinner meeting of April 21, 
1958, and seeks money damages for such breach. 
Jurisdiction over the second count is alleged to 
be incidental and pendant to jurisdiction over 
the first count under the Civil Rights Act. See 
Hurn v. Oursler, 289 U.S. 238, 53 S.Ct. 586, 77 
L.Ed. 1148; Bell v. Hood, 327 U.S. 678, 66 S. 
Ct. 773, 90 L.Ed. 939 (dissenting opinion). 

Defendants answered denying in substance 
that the cancellation of the dinner deprived 
The Committee and its members of any con- 
stitutional rights or that the cancellation was 
made with any such intent or purpose, and alleg- 
ing by way of separate defenses lack of jurisdic- 
tion of this court over the claims set forth in 
either of the counts of the complaint. 

In view of the rather extensive affidavits which 
have been submitted by both sides I will con- 
sider only the question of whether either party 
is entitled to summary judgment. 

Defendants take the position that the Tavern- 
on-the-Green is a private enterprise conducting 
a private business and that its cancellation of 
the dinner was not action by the State or 
municipality nor was it done under color of 
State or City law. They assert that therefore 
plaintiffs have no claim for violation of the 
Civil Rights Act and are not entitled to relief 
from this court. Defendants say further that in 
any event the dinner was not cancelled because 


3. ae U.S.C. § 1848: “Civil rights and elective fran- 
se. 
“The district courts shall have original juris- 
diction of | civil action authorized by law to 
be commenced by * * * any person: 


“($) To redress the deprivation, under color _ 


of any State law, statute, ordinance, regulation, 
custom or usage, of any right, privilege or im- 
munity secured by the Constitution of the United 
States or by any Act of Congress providing for 
equal —- of citizens or of all persons within 
the jurisdiction of the United States.” 
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of the unpopularity of the views of The Com- 
mittee with respect to the conviction and im- 
prisonment of Sobell but for sound and prudent 
business reasons to protect Tavern’s business in- 
terests and avoid loss of patronage and damage 
to its property. Defendants assert that the second 
count for breach of contract necessarily falls 
with the first count since the jurisdiction of this 
court over it is claimed to be pendant only. 
They urge that there are no issues of fact 
which require a trial and that they are therefore 
entitled to summary judgment in their favor. 

Plaintiffs, on the other hand, maintain that 
the undisputed facts show that The Committee 
and its members were deprived of their con- 
stitutional rights of freedom of speech and 
freedom of assembly and have been denied equal 
protection of the laws by action taken by gov- 
ernmental authority under the color of State 
law and that they are entitled to summary judg- 
ment granting them redress under the Civil 
Rights Act. 

The first question to be disposed of is whether 
the dinner was cancelled, as the plaintiffs claim, 
as a result of action of a State instrumentality 
acting under color of State law or whether the 
cancellation was merely the act of private parties. 

It has long been settled that the Fourteenth 
Amendment affords protection against depriva- 
tion of civil rights only as against action which 
can fairly be said to be that of the State or 
its instrumentalities. The amendment erects no 
shield against private conduct, however wrongful 
or discriminatory. The Civil Rights Cases, 109 
US. 3, 3 S.Ct. 18, 27 L.Ed. 835; Collins v. Hardy- 
man, 341 U.S. 651, 71 S.Ct. 937, 95 L.Ed. 1253. 
See Dorsey v. Stuyvesant Town Corp., 299 N.Y. 
512, 87 N.E.2d 541, certiorari denied 339 U.S. 
981, 70 S.Ct. 1019, 94 L.Ed. 1385. Moreover, in 
order for it to be fairly said that action is that 
of a State it must be taken by an instrumentality 
of the State under authority of State law. 
United States v. Classic, 313 U.S. 299, 61 S.Ct. 
1031, 85 L.Ed. 1368; Screws v. United States, 
325 U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 1495; Ex 
parte Virginia, 100 U.S. 339, 25 L.Ed. 676. See 

Terry v. Adams, 345 U.S. 461, 73 S.Ct. 809, 97 
L.Ed. 1152. Suit in the federal courts under the 
Civil Rights Act for redress against deprivation 
of constitutional rights can only be maintained 
if deprivation is the result of such State action. 
Snowden v. Hughes, 321 U.S. 1, 64 S.Ct. 397, 88 
L.Ed. 497, rehearing denied 321 U.S. 804, 64 S. 
Ct. 778, 88 L.Ed. 1090. Thus, if, as defendants 
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assert, the cancellation of the dinner was the 
act of a private enterprise in the pursuance of 
its private business, the plaintiffs cannot main- 
tain this action regardless of any wrong which 
may have been done them. 

On this issue there are no disputed questions 
of fact which require a trial and this issue can 
be decided on the record now before me. The 
undisputed facts bearing on this issue are as 
follows: 

Central Park, the principal park in the Bor- 
ough of Manhattan, is public park property 
owned by the City of New York and held under 
the New York City Charter for Park purposes. 
Section 383 of the New York City Charter pro- 
vides that the rights of the City to its parks 
“are hereby declared to be inalienable”. The 
City, however, through its Commissioner of 
Parks is permitted to grant franchises, permits 
and licenses with respect to park property but 
may not grant leases or dispose of any property 
interest in such inalienable property. See Wil- 
liams v. Gallatin, 229 N.Y. 248, 128 N.E. 121, 
18 A.L.R. 1238; Williams v. Hylan, Ist Dept., 
293 AppDiv. 48, 227 N.Y.S. 392; Dieppe Corp. 
v. City of New York, lst Dept., 246 App.Div. 
279, 285 N.Y.S. 468. See, also, Aldrich v. City of 
New York, 208 Misc. 930, 145 N.Y.S. 2d 732. 


Under Section 532 of the Charter the Com- 
missioner of Parks is in charge of and responsible 
for the care and management of the parks and 
their maintenance, development and improve- 
ment in the interests of the public using them. 


In 1943, the Commissioner of Parks of the 
City of New York entered into an agreement in 
writing with the predecessors in interest of de- 
fendant Tavern, granting them a license to oper- 
ate a public restaurant and incidental parking 
facilities at the building in Central Park known 
as the Tavern-on-the-Green. This agreement has 
been several times modified and extended and 
has since been assigned with the consent of the 
Commissioner to defendant Tavern. 


The Tavern-on-the-Green building was re- 
constructed by the City from a much older 
building on the site known as the sheepfold, in 
1934. There have since been numbers of addi- 
tions and improvements at the expense of the 
licensee which under the license agreement im- 
mediately became the property of the City and 
for which allowance is made to the licensee from 
the percentage of gross receipts payable to the 
City by way of compensation. It is expressly 
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provided that no building, space or equipment 
is leased to the licensee. 

The license agreement recites that “the Com- 
missioner has jurisdiction of parks belonging to 
the City of New York, and desires for the ac- 
commodation of the public to provide restaurant 
facilities in Central Park, Borough of Manhat- 
tan, New York City, and the licensee desires 
to obtain a permit for the operation of such 
concession”. 

The licensee agree to operate the concession 
“for the accommodation of the public using the 
said park, during such times a day and in such 
manner as the Commissioner reasonably shall 
prescribe”. 

Under the terms of the license the Commis- 
sioner may regulate the conduct of Tavern 
concession in meticulous detail. The manager 
must be satisfactory to the Commissioner and 
the licensee agrees to replace him or any em- 
ployee whenever the Commissioner demands. 
The uniforms to be worn must be of a design 
approved by the Commissioner. All prices for 
food or any other articles offered for sale are 
subject to approval by the Commissioner, and 
the Commissioner may determine what articles 
may be sold and direct that others be kept in 
stock for sale. Delivery of supplies can only 
be made on days and times of day approved by 
the Commissioner, and plans, specifications and 
price of all fixed equipment must be approved 
by him. 

Failure to comply with any provisions of 
Federal, State or local law, or any rule, regula- 
tion or order of the Department of Parks affect- 
ing the premises will result in immediate 
termination of the license unless the licensee 
complies within forty-eight hours after written 
demand. Moreover, “should Commissioner in his 
sole judgment decide that licensee is not oper- 
ating the privilege herein granted in a satis- 
factory manner, the Commissioner may termin- 
ate this license by notice in writing immediately 
effective on mailing.” In the event of such 
termination all rights whatsoever of the licensee 
are forfeited without compensation. In the event 
that the licensed premises are required for a 
paramount park purpose the agreement shall 
terminate by operation of law. 


[Not a Private Business Enterprise] 


Thus the enterprise conducted by the de- 
fendant Tavern is far from an ordinary private 
business enterprise as the defendants maintain. 
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It is operated by the concessionaire on public 
park property for the convenience and comfort 
of the public using the parks. No property in- 
terest in park property has been, or, indeed, could 
be granted to the concessionaire. The land, 
buildings and physical facilities are owned by 
the municipal corporation of the City of New 
York, an instrumentality of the State of New 
York deriving its powers and responsibilities 
solely from the State through its Charter. 

The operations of the concessionaire are sub- 
ject to the most meticulous control by the Com- 
missioner of Parks, a duly constituted officer of 
the City of New York charged with that 
responsibility. Any failure to observe the controls 
provided by the license or to follow any reason- 
able orders or directions of the Commissioner 
of Parks with respect to its operations subject 
the concessionaire to forfeiture of all of its 
privileges. See Dieppe Corp. v. City of New 
York, supra. So, too, does any failure to observe 
the provisions of Federal, State or Municipal 
law if not promptly corrected. Plainly this is a 
park facility conducted for the benefit of the 
public under the public auspices and control of 
the municipal authorities. 

Under these circumstances the acts of de- 
fendant Tavern while operating the concession 
in the park are acts of an instrumentality of 
the State and come within the ambit of the 
protections afforded by the Fourteenth Amend- 
ment against deprivation of civil rights. The 
line of authority running from the State to the 
City, from the City to the Commissioner of 
Parks, and from the Commissioner of Parks to 
the concessionaire, is clear. The question is not 
one of technical law of principal and agent, but, 
as I have said earlier, whether under all the 
facts and circumstances the action fairly can be 
said to be that of a State instrumentality acting 
under color of State law. The test as to whether 
redress lies under the Civil Rights Act is whether 
the party committing the acts complained of 
should be classified “as ‘representatives of the 
state to such an extent and in such a sense that 
the great restraints of the Constitution set limits 
to their action.” Kerr v. Enoch Pratt Free 
Library, 4 Cir., 149 F.2d 212, 215, certiorari 
denied 326 U.S. 721, 66 S.Ct. 26, 90 L.Ed. 427. 


[A State Representative] 


Reason, common sense and the decided cases 
compel the conclusion that the defendant Tavern 
is such a representative. 


Derrington v. Plummer, 5 Cir., 240 F.2d 922, 
certiorari denied 353 U.S. 924, 77 S.Ct. 680, 1 
L.Ed.2d 719, dealt with the refusal to serve a 
Negro in a cafeteria installed and operated in 
the basement of a County Court House. In the 
plans for the erection of a new court house a 
portion of the basement was set aside and 
reserved for a cafeteria to be operated primarily 
for the benefit of persons having business in the 
court house, but also to be open to the public. 
The court house, including the cafeteria facilities, 
was constructed entirely with public funds. On 
completion of the court house the cafeteria was 
leased to a private lessee who operated it. Plain- 
tiff, a Negro, was refused service because of his 
race. 

The court held that the lessee was acting as 
an agent of the State and was subject to the 
prohibitions of the Fourteenth Amendment. The 
State could not avoid the constitutional require- 
ment of nondiscrimination by leasing facilities 
constructed on public property with public funds 
to a private business. 

There are numerous other cases to the same 
effect. Department of Conservation and Develop- 
ment, etc., v. Tate, 4 Cir., 231 F.2d 615, certiorari 
denied 352 U.S. 838, 77 S.Ct. 58, 1 L.Ed.2d 56, 
involved the refusal to permit Negroes to use 
bathing facilities in a seashore park owned by 
the State but operated by a lessee. As the 
opinion of the Court of Appeals stated, the right 
to use State property without discrimination 
granted under the Fourteenth Amendment “may 
not be abridged by the leasing of the parks with 
ownership retained in the state.” [231 F.2d 616.] 
City of Greensboro v. Simkins, 4 Cir., 246 F.2d 
425, dealt with discrimination of the same nature 
on a golf course constructed by the City on 
City-owned land but operated by a lessee. Muir 
v. Louisville Park Theatrical Ass’n, 347 U.S. 971, 
74 S.Ct. 783, 98 L.Ed. 1112, related to discrim- 
ination by the lessees of an amphitheatre in a 
City park owned and maintained by the City 
but leased to a theatrical association. And see, 
also, Commonwealth of Pennsylvania v. Board 
of Directors of City Trusts, 353 U.S. 230, 77 
S.Ct. 806, 1 L.Ed.2d 792; Kerr v. Enoch Pratt 
Free Library, supra. 

State cases also reach the same result. See 
Culver v. City of Warren, 84 Ohio App. 373, 
83 N.E.2d 82; Kern v. City Commissioners of 
City of Newton et al., 151 Kan. 565, 100 P2d. 
709, 129 A.L.R. 1156; In re Girard College 
Trusteeship, 391 Pa. 434, 138 A.2d 844, certiorari 
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denied 357 U.S. 570, 78 S.Ct. 1383, 2 L.Ed. 2d 
1546, and cf. Wilmington Parking Authority v. 
Burton, Del., 157 A.2d 894. 

The case at bar is even stronger than many 
of the cases which have been cited. Here there 
is more than power of ownership in an instru- 
mentality of State government and the power of 
management in another. The Municipal Govern- 
ment of the City of New York not only owns 
the facilities where the acts complained of oc- 
curred, and holds them in trust for public park 
purposes, but controls the operations of the 
concession through its Commissioner of Parks. 

The Fourteenth Amendment protects against 
deprivation of the rights of free speech and free 
assembly and of equal protection of the laws 
generally, as well as against discrimination be- 
cause of race or color. Those deprived of such 
rights are equally entitled to redress under the 
Civil Rights Act. Hague v. C. I. O., 307 US. 
496, 59 S.Ct. 954, 83 L.Ed. 1423; Niemotko v. 
State of Maryland, 340 U.S. 268, 71 S.Ct. 325, 
328, 95 L.Ed. 267; Sellers v. Johnson, 8 Cir., 163 
F.2d 877; Robeson v. Fanelli, D.C.S.D.N.Y., 94 
F.Supp. 62. 


The defendants point to facts indicating that 
the Commissioner of Parks himself did not 
order the cancellation of the dinner, that the 
cancellation was made by the Tavern itself in 
the exercise of its own business discretion and 
that the comments of the Commissioner, disap- 
proving of the dinner, the day after the cancella- 
tion on the grounds that the purposes of The 
Committee were offensive to many citizens, was 
a recommendation only and not a direction. They 
argue from these facts that the action taken 
was therefore private action not subject to the 
constitutional restraints of the Fourteenth 
Amendment. 


[A Contention Without Merit] 


There is no merit of this contention. Whether 
or not the cancellation was made without the 
knowledge or approval of the Park Commissioner, 
or his subordinates, it is nevertheless State action 
taken under color of State law subject to Four- 
teenth Amendment restraints with redress under 
the Civil Rights Act. 

It may be noted that the “recommendation” 
of Commissioner Moses that the dinner be 
cancelled on the specific ground that the views 
of The Committee were offensive to a substan- 
tial body of public opinion lends support to the 
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conclusion that the acts of Tavern were acts 
of the Municipal Government subject to the 
protections of the Fourteenth Amendment. For 
it can scarcely be supposed that such a strong 
recommendation of the Commissioner would be 
disregarded by a concessionaire operating under 
a license agreement imposing such stringent con- 
trols and holding such a powerful weapon of 
forfeiture over its head. 

Since the acts complained of by the plaintiffs 
were taken by the Tavern-on-the-Green as 
representatives of the State under authority 
delegated by the State and under color of State 
law, the plaintiffs are entitled to maintain this 
action under the Civil Rights Act for alleged 
deprivation of their rights under the Fourteenth 
Amendment by reason of such acts, and I so 
hold. This court has jurisdiction to entertain the 
action. 28 U.S.C. § 1343(3). Defendants are 
therefore not entitled to judgment on the first 
ground raised by their motions. 


[Key Remaining Question] 


But this holding by no means disposes of the 
case. There remains the important, and, indeed, 
the key question as to whether or not the 
cancellation of the dinner under all the facts 
and circumstances in fact deprived the plain- 
tiffs of constitutional rights protected by the 
Fourteenth Amendment. 

On the first branch of the motions now before 
me the facts are clear and undisputed and the 
issues presented can be disposed of without 
trial. This cannot be said of the second branch 
of the case concerning whether there was actual 
deprivation of constitutional rights. 

The factual picture presented by the record 
now before me is by no means complete. There 
are sufficient gaps to indicate that a trial of the 
issues is highly desirable. All of the 
facts and circumstances as to such matters, 
among others, as the negoiations for the din- 
ner, the agreement made, the communications 
between the Park Department authorities and 
the representatives of Tavern, the practices of 
Tavern with respect to holding functions by 
other organizations and the nature of such func- 
tions, the availability of other sites, places or 
means for carrying out The Committee’s pur- 
pose, the circumstances which led to the can- 
cellation of the dinner, the availability to Tavern 
of means and facilities to serve the dinner under 
the circumstances with adequate protection of 
person and property, and Tavern’s intent and 
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purpose in cancelling the dinner, may bear on 
the ultimate questions to be determined. 

By mentioning these matters I am not at- 
tempting to pass in any way on their relevance 
or materiality in the light of the facts as they 
may develop. Nor do I attempt to pass on 
their relative weight and importance. These are 
matters for the trial judge. I merely piont out 
that a number of them, and perhaps others, 
require the full exploration with the right of 
cross-examination on both sides which can only 
be afforded at a trial. 

Moreover, these issues are of considerable 
public importance and it is particularly desir- 
able to have a full and complete record. See 
6 Moore, Federal Practice (2d ed.) § 56.16. 


[Other Issue Postponed] 


I also leave the issues raised by the defendants 
with respect to the second count in the complaint 
for resolution at the trial. 

It would serve no good purpose to discuss 
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‘the facts or the law with respect to the issues 


left for trial at this time. Any expression of 
views would be premature and would serve to 
complicate rather than facilitate the task of the 
trial judge. 

The motions for judgment of both plaintiffs 
and defendants are therefore denied. The case 
will proceed to trial on the issues of whether the 
acts of the defendants have deprived the plain- 
tiffs of rights guaranteed to them by the Four- 
teenth Amendment to the Constitution and 
such other issues as have not been resolved by 
this opinion. 

It should be noted, however, that the de- 
fendant Moses is no longer Park Commissioner 
of the City of New York and that his successor 
has not been substituted for him as a party 
defendant. This should be done and the new 
Commissioner's position with respect to the 
issues made clear before further proceedings are 
taken. 


It is so ordered. 








CIVIL RIGHTS 


Survival of Action—Federal Statutes 
Hattie BRAZIER, etc. v. W. B. CHERRY, et al. 


United States District Court, Middle District, Georgia, Americus Division, June 1, 1960, On Motion 
for Reconsideration, August 11, 1960, 188 F.Supp. 817. 


SUMMARY: A woman, individually and as administratrix of her deceased husband’s estate, 
brought an action in federal district court under the federal civil rights statutes against vari- 
ous city and county police officers, to recover damages for injuries and the subsequent 
death of her husband from alleged acts said to have deprived deceased of “his rights and 
privileges to be secured in his person and further to deprive him of due process and equal 
protection of the law.” The court granted defendants’ motion to dismiss, interpreting the 
statutes invoked as not providing for the survival of a cause of action for deprivation of civil 
rights after the death of the “party injured,” and ruling that, in the absence of a federal 
statute so providing, the cause of action was extinguished by death. On motion for re- 
consideration, counsel for plaintiff cited a decision in another district court reaching a con- 
trary conclusion, but the court stated that, “with due deference,” it was compelled to 
disagree. The contention that plaintiff was entitled to recover on the ground that the personal 
tort committed against her husband resulted in injury of her property was also rejected, the 
court reasoning that if this argument were legally correct there would be no need for wrongful 
death statutes. : 


BOOTLE, District Judge. 


In this action plaintiff, individually and as 
administratrix of the estate of James Brazier, 


her deceased husband, seeks to recover dam- 
ages for injuries to and the subsequent death of 
James Brazier resulting from alleged acts “cal- 
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culated to deprive the said James Brazier of 
his rights and privileges to be secured in his 
person and further to deprive him of due pro- 
cess and equal protection of the law.” She 
names as defendants the Chief of Police and 
three police officers of the City of Dawson, 
Terrell County, Georgia, the Sheriff of Terrell 
County, Georgia, and The Fidelity and Casualty 
Company of New York, surety on the bond of 
defendant sheriff. 


Defendants have filed a motion to dismiss 
the complaint on two grounds, inter alia: 1) 
It fails to state a claim upon which relief can 
be granted; and 2) the Court lacks jurisdiction 
over the subject matter. All parties have sub- 
mitted written briefs on the questions raised by 
defendants’ motion, and after careful study and 
consideration, this court is of the opinion that 
defendants’ motion must be granted. In con- 
sidering said motion the court has taken the 
allegations of the complaint as amended as true. 


Jurisdiction of this court is invoked under the 
provisions of 28 U.S.C.A. § 1343, which provides 
in part as follows: 


“The district courts shall have original 
jurisdiction of any civil action authorized 
by law to be commenced by any person: 

“(1) To recover damages for injury to his 
person or property, or because of the de- 
privation of any right or privilege of a citi- 
zen of the United States, by any act done 
in furtherance of any conspiracy mentioned 
in section 1985 of Title 42; 
= = 2 a 2 = 2 

“(3) To redress the deprivation, under 
color of any State law, statute, ordinance, 
regulation, custom or usage, of any right, 
privilege or immunity secured by the Con- 
stitution of the United States or by any Act 
of Congress providing for equal rights of 
citizens or of all persons within the jurisdic- 
tion of the United States.” 


This section gives the district courts jurisdiction 
only of civil actions “authorized by law to be 
commenced.” Thus, the question arises whether 
the complaint sets forth an action “authorized 
by law to be commenced.” 

The complaint also invokes jurisdiction under 
the provisions of 42 U.S.C.A. §§ 1981, 1983, and 
1985. Section 1981 provides for equal rights 
under the law, but does not create any civil 
action for deprivation of such rights. Section 
1983 creates a civil action for deprivation of 
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rights, and Section 1985 provides for an action 
for damages resulting from a conspiracy to 
interfere with civil rights. 

The language of these two sections—1983 and 
1985—is particularly important in resolving the 
question before this court. Section 1983 provides: 


“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit 
in equity, or other proper proceeding for 
redress.” [Emphasis supplied. | 


Similarly, Section 1985 provides in part 


“[I]n any case of conspiracy set forth in 
this section, if one or more persons engaged 
therein do, or cause to be done, any act in 
furtherance of the object of such conspiracy, 
whereby another is injured in his person or 
property, or deprived of having and exercis- 
ing any right or privilege of a citizen of the 
United States, the party so injured or de- 
prived may have an action for the recovery 
of damages, occasioned by such injury or 
deprivation, against any one or more of the 
conspirators.” [Emphasis supplied. ] 


These sections which create causes of action 
to redress deprivations of civil rights vest such 
causes of action in the party injured or deprived. 
Neither section provides for the survival of the 
right of action after the death of the “party 
injured.” Therefore, this court must answer the 
question whether, in the absence of a statutory 
provision for survival, a right of action for dep- 
rivation of civil rights is extinguished by the 
death of the “party so injured or deprived.” 

The Supreme Court was confronted with a 
similar problem in Michigan Cent. R. Co. v. 
Vreeland, 1913, 227 U.S. 59, 33 S.Ct. 192, 195, 
57 L.Ed. 417, in determining whether the right 
of action created by the Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq., survived 
the death of the party injured. In deciding that 
the right of action was extinguished by the 
death of the employee, the Court said: 


“The statutes of many of the states ex- 
pressly provide for the survival of the right 
of action which the injured person might 
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have prosecuted if he had survived. But 
unless this Federal statute which declares 
the liability here asserted provides that the 
right of action shall survive the death of the 
injured employee, it does not pass to his 
representative, notwithstanding state legis- 
lation. The question of survivai is not one 
of procedure, ‘but one which depends on the 
substance of the cause of action. * * * 

“Nothing is better settled than that, at 
common law, the right of action for an in- 
jury to the person is extinguished by the 
death of the party injured. The rule, “Actio 
personalis moritur cum persona’ applies, 
whether the death from the injury be in- 
stantaneous or not.” 


This being true, the right of action which 

James Brazier might have been vested with, 

had he lived, was extinguished with his death. 
The Supreme Court has also said: 


“It is settled that at common law no pri- 
vate cause of action arises from the death 
of a human being. * * * The right of action, 
both in this country and in England, de- 
pends wholly upon statutory authority.” 
Panama R. Co. v. Rock, 1924, 266 U.S. 209, 
45 S.Ct. 58, 69 L.Ed. 250. 

“Tt is a singular fact that by the common 
law the greatest injury which one man can 
inflict on another, the taking of his life, is 
without a private remedy.” The Harris- 
burg v. Rickards, 1836, 119 U.S. 199, 7 S.Ct. 
140, 142, 30 L.Ed. 358. 


There being no federal statute giving this 
plaintiff a cause of action for the wrongful death 
of her husband, this action cannot be main- 
tained. 

Plaintiff also attempts to invoke the diversity 
jurisdiction of this court, alleging that defendant 
Fidelity and Casualty Company of New York is 
a New York corporation. But this court does not 
have diversity jurisdiction unless all defendants 
are citizens of states diverse from the state of 
plaintiff's citizenship. Russell v. Basila Mfg. Co.,5 
Cir., 1957, 246 F.2d 432. It affirmatively appears 
from plaintiffs complaint that plaintiff is a citi- 
zen of Georgia, and the individual defendants, 
being public officers of Dawson or Terrell Coun- 


ty, Georgia, are obviously citizens of this state ° 


also. Therefore, diversity jurisdiction is lacking. 
Even if Fidelity and Casualty Company of 

New York were the sole defendant named, the 

court would still lack jurisdiction for the reason 
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that plaintiffs complaint affirmatively shows that 
the bond executed by Fidelity as surety is limited 
to $10,000, while the jurisdictional amount re- 
quired in a diversity action is more than 
$10,000. 

For the reasons herein given, the court is of 
the opinion that this action cannot be main- 
tained in this court. Therefore, defendant’s mo- 
tion to dismiss the action is hereby granted. 
Because of the disposition given defendants’ 
motion to dismiss, it is unnecessary to rule on 
defendants’ motions to strike and motions for 
more definite statement. 


Let defendants’ counsel prepare an appro- 
priate order, submitting same to opposing coun- 
sel who shall have five days for suggestions as 
to form. 


On Motion for Reconsideration 


On June 11, 1960, counsel for plaintiff filed 
a motion for reconsideration of the action of 
this court in dismissing plaintiffs complaint in 
the above-styled action. After carefully con- 
sidering briefs submitted by counsel for all 
parties, the court is of the opinion that its order 
issued June 1, 1960 is in accordance with law, 
and that such order should not be vacated or 
set aside. 


Counsel for plaintiff have brought to the 
court’s attention, for the first time in their 
brief submitted with their motion for recon- 
sideration, a decision by Judge John P. Barnes, 
Chief Judge of the United States District Court 
for the Northern District of Illinois, holding that 
“party injured” as used in Section 1983 includes 
the administratrix of the estate of one who was 
killed in violation of that section. Davis v. 
Johnson, D.C. N.D.III.1955, 138 F.Supp. 572. 
Counsel for plaintiff also rely for the first time on 
a number of cases cited by Judge Barnes in his 
opinion. 

The court has carefully studied Judge Barnes’ 
opinion and the cases cited therein, and, with 
due deference to that able jurist, finds itself 
compelled to reach a contrary conclusion. 

Two cases cited by Judge Barnes and by 
plaintiff's counsel—Moore v. Backus, 7 Cir., 1935,. 
78 F.2d 571, 101 A.L.R. 379, and Barnes Coal 
Corp. v. Retail Coal Merchants Ass’n, 4 Cir.,. 
1942, 128 F.2d 645—were actions to recover 
treble damages for violation of the Sherman 
Anti-Trust Act, 15 U.S.C.A. § 1 et seq., and are 
clearly distinguishable from the present action. 
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As Judge Parker observed in the Barnes case, 
supra, 128 F.2d at page 649: 


“The cause of action created by the 
Sherman Act is based, not on injuries af- 
fecting the person, but on injuries affecting 
property rights. It is given to ‘any “person” 
who shall be injured in his business or prop- 
erty’ by unlawful practices forbidden by the 
act ° * *, This, of course, is an injury of a 
very different sort from an injury to the 
person; and the great weight of authority 
is to the effect that the cause of action 
survives.” [Emphasis supplied. ] 


Consistent with this distinction recognized by 
Judge Parker is the case of Nelson v. Knox, 6 
Cir., 1956, 230 F.2d 483, holding that an action 
under the Civil Rights Statute claiming damages 
for violation and destruction of property rights 
would survive. 


The court’s attention has also been directed to 
the case of Nordquist v. United States Trust Co. 
of New York, 2 Cir., 1951, 188 F.2d 776, which 
held that an action for wrongful death under 
the Jones Act, 46 U.S.C.A. § 688, did not abate 
with the death of the tortfeasor. That decision 
is based on “an implied survivorship provision 
in the Jones Act” (at page 777), and offers no 
assistance in the instant case since the statute 
under scrutiny here contains no language from 
which survivorship could be implied. 


The case of Van Beeck v. Sabine Towing Co., 
1937, 300 U.S. 342, 351, 57 S.Ct. 452, 456, 81 
L.Ed. 685, has been cited for the following 
principle: 


“*The Legislature has the power to de- 
cide what the policy of the law shall be, and 
if it has intimated its will, however in- 
directly, that will should be recognized 
and obeyed.’” 


However, in the statute under consideration, 
Congress has failed to intimate any intention 
that the causes of action created by Sections 
1983 and 1985 shall survive the death of the 
party injured. There are indications that the 
intention was to the contrary. Section 1983 de- 
tives from Section 1 of the Act of April 20, 1871, 
and Section 1985, from Section 2 of that Act. 
Section 1986 derives from Section 6 of the same 
Act and provides for an action for neglect to 
prevent acts prohibited by Section 1985 and 
further provides: 
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“[A]nd if the death of any party be 
caused by any such wrongful act and neg- 
lect, the legal representatives of the de- 
ceased shall have such action therefor, and 
may recover not exceeding $5,000 damages 
therein, for the benefit of the widow of the 
deceased, if there be one, and if there be no 
widow, then for the benefit of the next of 
kin of the deceased. But no action under 
the provisions of this section shall be sus- 
tained which is not commenced within one 
year after the cause of action has accrued.” 


If Congress had thought that survivorship 
would exist as to each of these three causes of 
action without an express provision to that effect, 
it would not have been necessary for it to say 
in Section 1986 that “the legal representatives 
of the deceased shall have such action therefor”. 
[Emphasis supplied.] Having said that only in 
that section the inference arises that it did not 
intend to say it in the other two sections. The 
reason for the differentiation is not clear. The 
argument is made that it would seem inconsistent 
with the purpose of the Act to say that a state 
officer should be responsible if he only injured 
a person and .not responsible to anyone if he 
killed the person. It may be noted that Sections 
1983 and 1985 are aimed at wilful malfeasance, 
while Section 1986 is directed toward acts of 
mere neglect. It should be remembered also 
that in the event of the injured person’s death 
his widow and next of kin have their rights 
and remedies in the appropriate state courts. It 
may be that Congress felt that where, as a 
result of wilful misconduct, a state officer killed 
a citizen state courts could be relied upon for 
appropriate relief, but that where state officers 
are to be held responsible only for neglect to 
act the federal cause of action should be pre- 
served for the benefit of the widow and next of 
kin. 

The plaintiff sues individually and as ad- 
ministratrix. She seeks to assert both her hus- 
band’s right of action and her own alleged ac- 
tion for wrongful death. The case upon which 
she primarily relies, Davis, as Admx. of the 
Estate of Henry Blackwell, deceased v. John- 
son, supra, supports her only with respect to 
her right to her husband’s right of action. That 
case did not involve a death action. The brief 
of counsel for defendants asserts that a separate 
suit for wrongful death of Henry Blackwell was 
filed in a State Court of Illinois. 
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The plaintiff, admitting that there is no spe- were legally correct there would be no need 
cific survival provision in the civil rights act, for wrongful death statutes. 
claims that, as the result of a personal tort com- For the reasons stated herein, this court is of 
mitted against her husband resulting in his the opinion that plaintiffs motion for recon- 
death, her property has been injured. If she sideration must be overruled and denied. 





CRIMINAL LAW 
Criminal Contempt—New York 


In the Matter of the Application to Punish John R. YOUNG, for a criminal contempt, etc., 
Respondent. 


Mortimer BRANDENBURG v. METROPOLITAN PACKAGE STORE ASSOCIATION, INC. 


New York.Supreme Court, New York County, Special Term, Part 1, January 26, 1961, 211 N.Y.S.2d 
621. 


SUMMARY: A group of Harlem Negroes, known as the Economic Action Committee, drew 
up and promulgated among Harlem retail liquor stores, a list of preferred Negro wholesale 
liquor salesmen, and began in July, 1959, to picket and boycott stores to induce purchases 
from listed salesmen. Because of economic ill effects from the picketing and boycotting, 
Harlem retailer members of the Metropolitan Package Stores Association in February, 
1960, began to boycott white wholesale salesmen and to switch their liquor purchases to 
Negro salesmen. Sixty-two white salesmen and a New York local of the Liquor Salesmen’s 
Union of which they were members sued the Association in a New York supreme court to 
enjoin such substitutions based solely on race. In March, 1960, the court granted an injunc- 
tion and entered a judgment providing in part that “all other persons . . . having notice” 
of the judgment were permanently enjoined from (1) acting in concert with or coercing 
defendant Association or any retail package store proprietor in inducing any employer of 
any individual plaintiff to replace him or to transfer accounts from any plaintiff to any 
other salesman because of race, and (2) from inducing or engaging in conduct for the 
purpose of inducing or coercing any member of the defendant association or any retail 
package store proprietor from buying liquor from any individual plaintiff or any other 
member of the union because of the salesman’s race. The coordinator of the Economic Ac- 
tion Committee was subsequently charged with wilful disobedience of the judgment for 
causing mass picketing and boycotting of eight retail liquor stores and for publicly an- 
nouncing his intention to violate the judgment. The court convicted him of criminal con- 
tempt in that he wilfully violated the court’s judgment by himself picketing, and by acting 
in concert with others, threatening a boycott of some of the defendant’s members to coerce 
withholding of sales and transfer of accounts from some of the individual plaintiffs to 
Negro salesmen solely because of race. It was held that the coordinator, although not a 
party to the suit for injunction, was bound by the judgment because the court’s power ex- 
tends to those who defy it by wilful disobedience of a known mandate. It was further held 
that, even if the objective of the committee was to obtain for Negro salesmen a fair share 
of the total liquor business in Harlem, still a state may constitutionally prohibit picketing 
which would subvert the state’s policy against employment controls based solely on race or 
color. Speaking of the coordinator and his committee as “men of dark skin” who agitate 
“to deprive white men of their livelihoods solely because they are white skinned,” the court 
concluded that “insistence upon compliance with the policy of the law bespeaks consist- 
ency in application to all. It is not a one way proposition for Negroes alone.” 


SAXEOL, Justine. nal contempt (Judiciary Law, art. 19, Contempt 
This motion as an application to adjudge and = §_ 750-781, § 750, subd. A(3) is granted. Involv- 
punish the respondent John H. Young for crimi- _ing as it does the liberty of the individual, the 
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rule strictissimi juris controls (21 Carmody-Wait 
Cyc.N.Y.Prac.Contempt Proceedings, § 4; cf. 
Matter of Kaplan [Blumenfeld], 8 N.Y.2d 214, 
219, 203 N.Y.S.2d 836, 839, per Desmond, Ch. 
J.; but see United States v. United Mine Workers 
of America, 330 U.S. 258, 293, 67 S.Ct. 677, 91 
L.Ed. 884, quoted and applied in Mount Sinai 
Hospital v. Davis, 8 A.D.2d 361, 363-364, 807, 
188 N. Y.S.2d 298, 300-301, also controlling ). The 
respondent is found guilty on two counts of “*** 
despising the authority, justice and dignity of the 
court” (21 Carmody-Wait, op. cit., § 1, citing 12 
Am.Jur. 389, Contempt, § 2). The punishment 
will be imposed on the return of the order to- 
gether with the mandate to be settled hereon. If 
the respondent desires a hearing as to his pun- 
ishment, it will be granted if he so requests. 


There smoulders among us an unlawful con- 
dition both distressing and disgraceful. In 
Harlem, Negro leaders, civic, political and 
clerical, and the local branch of an association 
dedicated to promoting the lot of their fellows, 
including elimination of racial discrimination, 
are fomenting racial discrimination, against 
white men. To the respondent John H. Young 
and to those individuals and the groups who 
are led by Young and his fellows, its implica- 
tions, the sting and degradation, are meaningful. 
(Sokolsky, Negro Question Has World-Wide Im- 
pact, N. Y. Journal-American, Dec. 8, 1960; 
Lewis, Court Broadens Desegregation, N. Y. 
Sunday Times, Dec. 11, 1960, p. 6E.) They 
have been its victims. His fellows will not be 
named, for they are not brought into this pro- 
ceeding. But as Negroes they know fully what 
racial discrimination is. And yet as men of dark 
skin they agitate by word and action—speech, 
print, boycott and picketing,—to deprive white 
men of their livelihoods solely because they are 
white skinned, so as to replace these victims 
with their selected Negroes. The respondent 
here and his absent fellows may well ponder 
the late Governor Alfred E. Smith’s paraphrase 
distinguishing mortal and venial sin—“venial to 
kid the other fellow, mortal to kid yourself”. In 
that setting, Father Robert I. Gannon’s dislike 
of the word “tolerance”, saying that he wanted 
acceptance, not just tolerance, should give much 


food for thought. 


This disturbance has its analogue in Hughes 
v. Superior Court of State of Cal., etc., 1950, 
339 U.S. 460, 70 S.Ct. 718, 94 L.Ed. 985. At 
page 461 of 339 U.S., at page 719 of 70 S.Ct. 
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the court, per Frankfurter, J., posed this ques- 
tion: 


“Does the Fourteenth Amendment of the 
Constitution bar a state from use of the in- 
junction to prohibit picketing of a place of 
business solely in order to secure compli- 
ance with a demand that its employees be 
in proportion to the racial origin [Negro] 
of its then customers? Such is the broad 
question of this case.” 


Hughes, supra, affirmed the judgment of con- 
tempt of California’s Supreme Court, quoting 
with approval from the opinion of the lower 
court: 


“Tt was just such a situation—an arbi- 
trary discrimination upon the basis of race 
and color alone, rather than a choice based 
solely upon individual qualification for the 
work to be done—which we condemned in 
the Marinship case [James v. Marinship 
Corp.], supra, 25 Cal.2d 721, 737, 745, 155 
P.2d 329, [160 A.L.R. 900]. The fact that 
those seeking such discrimination do not 
demand that it be practiced as to all em- 
ployees of a particular employer diminishes 
in no respect the unlawfulness of their 
purpose; they would, to the extent of the 
fixed proportion, make the right to work 
for Lucky dependent not on fitness for the 
work nor on an equal right of all, regardless 
of race, to compete in an open market, but 
rather, on membership in a particular race. 
If petitioners were upheld in their demand 
then other races, white, yellow, brown and 
red, would have equal rights to demand 
discriminatory hiring on a racial basis. Yet 
that is precisely the type of discrimination 
[against Negroes] to which petitioners 
avowedly object.’ 32 Cal.2d [850] at page 
856, 198 P.2d [885] at page 889.” 


The precise holding of Hughes, supra, 339 U.S. 
at page 466, 70 S.Ct. at page 720 on the au- 
thority of Giboney v. Empire Storage & Ice Co., 
336 U.S. 490, 69 S.Ct. 684, 93 L.Ed. 834, is that 
the Due Process clause of the 14th Amendment 
of the Constitution of the United States does not 
preclude California from securing respect for 
its policy against involuntary employment on 
racial lines by prohibiting systematic picketing 
that would subvert that policy. Mr. Justice Reed 
in a six line paragraph pithily phrased his con- 
currence on the authority of Giboney, supra, 
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saying that “[He] read the opinion of the 
Supreme Court of California to hold that the 
pickets sought from Lucky Stores, Inc. discrim- 
ination in favor of persons of the Negro race, a 
discrimination unlawful under California law. 
Such picketing may be barred by a state.” 

Acts to compel another to violate the law of 
the state and its public policy are against the 
law (Giboney v. Empire Storage & Ice Co., 336 
U.S. 490, 503, 69 S.Ct. 684). The right to speak 
is not absolute. The First Amendment to the 
Constitution of the United States does not con- 
fer the right to persuade others to violate the 
law (Bullock v. United States, 6 Cir., 265 F.2d 
683, 694, citing Kasper v. Brittain, 6 Cir., 245 
F.2d 92, certiorari denied 355 U.S. 834, 78 S.Ct. 
54, 2 L.Ed.2d 46, rehearing denied 355 U.S. 
886, 78 S.Ct. 147, 2 L.Ed.2d 115). 

A court may enjoin picketing intended to 
promote an unlawful objective, such as at- 
tempted violation of the policy of its state (In- 
ternational Brotherhood of Teamsters, Local 
695, A.F.L. v. Vogt, Inc., 354 U.S. 284, 77 S.Ct. 
1166, 1 L.Ed.2d 1347, citing and quoting 
Hughes, supra). 

An injunctional order issued by the court must 
be obeyed, however, it may seemingly be chal- 
lenged as invalid. So only, may the dignity of 
courts be maintained and constitutional rights 
be ab initio preserved (Mount Sinai Hospital v. 
Davis, 8 A.D.2d 361, 363, 188 N.Y.S.2d 298, 
300; Gompers v. Buck’s Stove & Range Co., 221 
U.S. 418, 450, 31 S.Ct. 492, 55 L.Ed. 797; Kasper 
v. Brittain, supra, 245 F.2d 92, 96—97, citing 
Howat v. State of Kansas, 258 U.S. 181, 189, 
42 S.Ct. 277, 66 L.Ed. 550; United States v. 
United Mine Workers of America, 330 U.S. 258, 
293, 67 S.Ct. 677, 91 L.Ed. 884; Amalgamated 
Clothing Workers of America v. Richman Broth- 
ers Co., 6 Cir., 211 F.2d 449, 452). 


The public policy of this state condemns 
racial discrimination. “No person shall, because 
of race, color, creed or religion, be subjected 
to any discrimination in his civil rights * * *.” 
(N.Y. State Constitution, art. 1, § 11, adopted 
by Constitutional Convention of 1938; Approved 
by the People Nov. 8, 1938.) The opportunity 
to obtain employment without discrimination 
because of race or color is recognized and 
declared to be a civil right (Executive Law, 
art. 15, §§ 290-301, State Commission Against 
Discrimination, § 291, first enacted as § 126, 
L.1909, c. 23). It is an unlawful practice for an 
employer to refuse to hire or employ or to bar 
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or to discharge from employment any individual 
because of his race, creed, color or national 
origin, or to discriminate against such individ- 
ual in compensation or in terms, conditions or 
privileges of employment (Executive Law, § 
296, subd. 1). To aid, abet, incite, compel or 
coerce or to so attempt any of the acts forbidden 
by the statute, including discrimination in em- 
ployment is likewise unlawful (Executive Law, 


§ 296, subd. 5, first enacted as § 131, L.1909, c. 
23). 


Twenty-six years ago the same problem of 
forcing a racial quota of employees was before 
this court in an application for a temporary in- 
junction to restrain concerted action, including 
picketing and boycotting (A. S. Beck Shoe Cor- 
poration v. Johnson, 153 Misc. 363, 274 N.Y.S. 
946). Negroes in Harlem, the same neighbor- 
hood as here, sought to force the replacement 
of white clerks with Negroes. Without resolv- 
ing such issues of fact as whether or not there 
was a demand for a quota of employees to be 
selected by the defendants from those of their 
race rather than for a fair percentage selected 
by the plantiff, former Justice Samuel I. Rosen- 
man dealt with the subject as a public policy 
problem. Tracing the history of the evolution of 
the labor injunction, he rejected the contention 
that this question related to the interests of labor 
since there was no dispute regarding wages, or 
hours, or betterment of conditions of employ- 
ment. The opinion (153 Misc. 363, 364-365, 
274 N.Y.S. 946, 949) quotes the text of the pla- 
cards which were carried by the pickets: ““A. 
S. Beck does not employ 50 per cent negroes. 
Stay out. Do not buy here.’ “An Appeal, Why 
spend your money where you can’t work? This 
is foolish. Stay out. Citizens League for Fair 
Play. ‘An Appeal. Don’t buy from this store. 
Negro serving here is a porter, not a clerk. Stay 
out. Citizens League for Fair Play.’” There 
was no finding of continued violence or un- 
truthful statements. Mr. Justice Rosenman 
ruled that such conduct was an unlawful re- 
straint of employment (see Penal Law, § 580, 
subds. 5 and 6), that it was solely a racial dis- 
pute. Beyond the economic threat to the plain- 
tiffs interests because of the loss of Negro 


. customers, and whites too, he pointed to the 


possibilities including retaliation by whites 
against Negroes. The ultimate and inevitable 
inflammatory effect of embroiling various 
groups of our public could not be overlooked. 
In that he found that the possible disastrous 
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effect of the impact was violative of our public 
policy, and so the temporary injunction was 
allowed. 

This case goes even further. In the back- 
ground of Hughes, supra, plus a consideration 
of this State’s initial experience in Beck, supra, 
our State has led in the proclamation and ex- 
tension of its liberal policy favoring equality 
and condemning discrimination. With us it was 
rooted into our Constitution in 1938. That 
policy was embedded in our laws before that, 
as far back as 1909. The New York State Com- 
mission Against Discrimination (Executive Law, 
art. 15) which administers this policy has re- 
fused to permit a help wanted advertisement 
calling for a “colored worker” on the asserted 
ground that color was a “bona fide occupa- 
tional qualification for a position as a social 
worker” (Report on Progress, 1948, p. 73, cited 
and quoted in American Jewish Congress et 
al. v. Carter et al., Sup.Ct., N.Y., Sp.T.1., 190 
N.Y.S.2d 218, Epstein, J., N.Y., motion to dis- 
miss denied, order granted and affirmed 10 
A.D.2d 833, 199 N.Y.S.2d 157, now under con- 
sideration by the Court of Appeals). 

This contempt proceeding stems from the 
main action between 62 individual members to- 
gether with their Liquor Salesman’s Union, Lo- 
cal 2 of the State of New York, A.F. of L.- 
C.L.0., plaintiffs, against Metropolitan Package 
Store Association, Inc., defendant. The individ- 
ual plaintiffs are employed by wholesale liquor 
suppliers having as their customers the-retailers 
in Harlem who are members of the defendant. 
Because of picketing and boycotting by re- 
spondent and his group since July 1959, which 
hit them in their pocketbooks, these members 
of the defendant in February, 1960 began to 
boycott the individual plaintiffs, switching their 
purchases of liquor through white salesmen to 
Negro salesmen. The plaintiffs sued in equity 
to enjoin such substitutions based solely on race 
and color of the persons. On March 15, 1960, a 
temporary injunction was granted by Mr. Justice 
Thomas A. Aurelio. On consent of both sides, 
on March 29, 1960, judgment was signed and it 
was entered March 30, 1960 (Sup.Ct., N.Y.Co., 
Index No. 3618-1960). The judgment contained 
these pertinent decretal provisions: 


“@ @ © ; that all other persons, associa- 


tions, organizations and groups and the 
representatives and members thereof having 
notice or knowledge of this judgment be, 
and they hereby are, permanently enjoined 


[Vox. 6 


and restrained from acting in concert with 
or coercing the defendant, Metropolitan 
Package Store Association, Inc., or any of 
its members, officers, agents, servants or em- 
ployees, or any proprietor of retail liquor 
package stores, in inducing any employers 
of any of the individual plaintiffs to replace 
any of said plaintiffs, or to transfer accounts 
from any of said plaintiffs to any other sales- 
man or salesman, by reason of the race, 
creed, color or national origin of any such 
salesman; and it is further 

“Ordered, Adjudged and Decreed that all 
other persons, associations, organizations 
and groups and representatives and mem- 
bers thereof having knowledge or notice 
of this judgment be, and they hereby are, 
permanently enjoined and restrained from 
inducing, or engaging in any acts or con- 
duct having as their objective the inducing 
or coercion of any member of the defend- 
ant, Metropolitan Package Store Association, 
Inc., or any proprietors of retail liquor pack- 
age stores, to refrain from making purchases 
of alcoholic beverages from any of the in- 
dividual plaintiffs or from any other mem- 
bers of plaintiff Union, by reason of the race, 
creed, color or national origin of any such 
salesman.” [Emphasis supplied.] 


The respondent John H. Young is charged in 
the petition with wilful disobedience and viola- 
tion of the judgment as follows: 


1. Continually since March 29, 1960 by re- 
fusing to obey the provisions of the judgment 
and by aiding and abetting persons to engage 
in mass picketing and widespread boycott to 
force retail dealers to transfer accounts to Ne- 
gro salesmen and to discriminate against other 
salesmen because of race or color. 


2. Wilfully caused mass picketing and boy- 
cotting of eight retail stores on April 2, 1960, 
compelling the closing of their doors. 


3. On April 2, 1960 between 1:30 and 7 p. m. 
Young instructed, directed, encouraged, permit- 
ted and engaged in mass picketing and mass 
boycotting the eight stores with the objective 
of inducing and coercing the proprietors of these 
retail stores to refrain from purchasing from the 
individual plaintiffs. 


4. On April 7, 1960 Young made public 
statements in which he threatened continued 
and increased activity of the enjoined conduct. 
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5. On April 9, 1960 between 1 and 7 p. m. 
there was repeated misconduct by Young and 
others causing mass picketing and boycott of 
eight retail stores. 


6. Young has in the past and since the entry 
of judgment made public pronouncements of his 
intention to violate the judgment of the court 
and he has said that he would prefer imprison- 
ment rather than to obey the provisions of the 
final judgment of this court issued on March 
29, 1960. 

It may be observed at once that such defi- 
ance of the court would be less than dignified 
and at least discourteous. Egregiously grave is 
the basic misconduct, racial discrimination, 
which is violative of public policy. The court, 
although it will not tolerate its despisal, can 
pretty well survive the mouthings and the antics 
of such a puny gladiator as Young. Perhaps 
even a slap on the wrist would suffice for him. 
On the other hand, when it is concerned with 
potentially dangerous instigation which ap- 
proaches rebellion if not anarchy, if concilia- 
tion is unavailing and when patience is ex- 
hausted, determined action becomes mandatory. 
It suffices alone to refer to such doings else- 
where where the victims are Negroes. If Young 
and his like to coin a word, choose to “Kas- 
perize” (Bullock v. United States, supra; Kas- 
per v. Brittain, supra) they run the risk of the 
personal consequences and they must be stopped 
for the welfare of the commonwealth. 

On the return of the motion, when Young 
was brought in he challenged the jurisdiction 
claiming that he had not been served with the 
motion papers. In the midst of the immediately 
undertaken hearing on this preliminary issue, 
on the adjourned day of the hearing, both sides 
asked that it be suspended. Contrary to their 
first frenzied display, always incidental to the 
engulfing emotions which pervade in such a 
controversy, they now displayed a more com- 
posed appearance, an attitude of conciliating 
the main conflict so as to eliminate this discrim- 
ination, on a reasonable basis, with light rather 
than with heat. Decision was deferred but noth- 
ing has been accomplished. Their intended set- 
tlement among themselves has not come. The 
improper misbehavior continues. There persists 


a state of armed neutrality as does the main - 


belligerence on the part of the respondent’s 
cohorts and there are continued violations (Le- 
vine v. Dempsey, Epstein, J., N.Y.L.J., January 
11, 1961, p. 14, c. 1). 
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Young has withdrawn the attack to the juris- 
diction. The facts have been stipulated and 
trial has been waived, leaving it for decision 
on the affidavits and the stipulation of facts. 

On the undisputed allegations and the stipu- 
lated facts, it is found that Young was designat- 
ed on March 2, 1960 as coordinator of a so- 
called Liquor Action Committee and continues 
in that role. After March 30, 1960 he knew of 
the judgment of March 30, 1960 and he was 
served with certified copies on March 31, 1960 
and April 8, 1960. He is not a party to the 
action in which the aforesaid judgment was en- 
tered. Knowing of the judgment, and of the 
preceding temporary injunctive order of Mr. 
Justice Thomas A. Aurelio, dated March 15, 
1960, Young authorized and directed and on 
April 7, 1960 pursuant to his direction circulars 
were distributed in Harlem in and near the loca- 
tion of retail liquor stores whose owners are 
members of the defendant, reading as follows: 


(Exhibit 5A, Stipulated Facts ) 


We In The 
New York Branch 
Of The 


National Association For The Advancement 
of Colored People Sympathize With 
The Harlem Salesmen In Their Strug- 
gle For Equal Opportunities In The 
Field Of Salesmanship. We Will Not 
Buy Or Do Any Business With The 
Following Stores On The Attached List. 


With each of the foregoing circulars was a 
list (Exhibits 5B and 5C, Stipulated Facts) con- 
taining names, addresses and telephone num- 
bers of 57 such stores. With knowledge of the 
preliminary injunction of March 15, 1960, Young 
consulted with counsel and was advised and he 
acted on such advice that not being a party to 
the action, he could ignore the injunction. After 
issuance and when he knew of the temporary 
injunction, Young said on March 26, 1960, “I 
am ready to go to jail to sustain my rights of 
picketing and will picket discriminatory liquor 
stores on April 1.”, and he further said to a 
newspaper reporter, referring to the action, that 
there was “collusion” in it and that: 


“The delay until March 31 is an unwise 
move. We take the position and feel it has 
nothing to do with our right to picket and 
we will picket for the rights of Negro sales- 
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men. I believe that there are many hun- 
dreds if not thousands of Negroes and 
whites in New York who are willing to join 
me in jail on this issue.” 


On March 30, 1960, Young said “We will picket 
no matter what the court says. We are ready 
to go to jail for it.” If called to the witness stand 
he would testify that the preceding quotation 
was prefaced by his statement to the reporter 
“We take the position and feel it (the judg- 
ment) has nothing to do with our right to picket 
and we will picket for the rights of Negro 
salesmen.” On March 31, 1960 Young con- 
demned the final judgment as “collusive” to 
circumvent the (his group's) “salesmen’s” list 
and threatened that six or eight non-complying 
stores would be picketed on Saturday, April 2, 
1960, and that picketing would continue on 
succeeding Saturdays with more stores added. 

On April 2, 1960, Young, with other persons, 
wilfully caused picketing between 1 and 7 
p. m. of the eight stores described in Item 15 
of the stipulation of facts, and some of the 
stores closed their doors during the picketing. 
There were 15 to 20 pickets who carried pla- 
cards with the following legend: 


“Don't 

Buy 

Here 
This Store Unfair 
Won't Buy From 

Harlem Liquor Salesmen 
Support Us 

Pass Them By” 


and the pickets distributed circulars reading as 
follows: 


(Exhibit 6, Stipulated Facts) 
Don't Buy Here! 


Harlem On The March 
Action — Action — Action 
* -Read About- 


The Liquor Store Fight 
Harlem Buys $65 Million 
In Liquor Each Year 





1. 64 white owned stores in Harlem refuse to 
buy from Negro Salesmen. We have talked 
15 years seeking justice for our Negro Sales- 
men. These stores get 100% of their business 
from Harlem People. 


2. When [a person not in the action or pro- 
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ceeding] called these store owners to a 
meeting, most of them ignored the meet- 
ing, they challenged our leadership in Har- 
lem. 
Picket — Picket — Picket 
We Have Done Enough Talking! 
Now We Fight 





Volunteers Needed—Phone or Come 
by Headquarters 
Liquor Action Committee 
Non Partisan City Wide Leadership Conference 
132 West 138th Street, 
. New York City—AU 6-2626 


Young himself was in the picket line on April 2, 
1960 wearing one of the placards and was pho- 
tographed, the picture being published in a 
newspaper. 

Again, on April 7, 1960, Young stated for 
newspaper quotation, which was printed on 
April 9, 1960 as follows: 


“We will continue our protest picketing 
this weekend against white-owned package 
liquor stores that discriminate against Ne- 
gro salesmen, and we will step up our ac- 
tivity, adding some new stores, and picket- 
ing some stores all day Saturday.” 


In addition, Young was quoted as follows: 


“# ® * Young said his group felt the in- 
junction did not affect them.” 


and he was quoted directly, as follows: 


“We considered last week’s picketing 
highly successful, and we will continue until 
Negro salesmen get their fair share of sales 
orders in the $65,000,000-a-year industry in 
Harlem.” 


The same kind of picketing at Young's direc- 
tion was repeated on April 9, 1960 with the 
some placards and distribution of circulars. 

Following the picketing and threats of further 
picketing and boycotting, dealers, members of 
the defendant, agreed among themselves and 
then communicated with their suppliers re- 
questing substitution of white salesmen with 
Negroes and such replacements were made. 
Young's testimony, if he were called as a wit- 
ness, would be that the objectives of the Liquor 
Action Committee were for the purpose of 
changing some of the accounts so that Negro 
salesmen might have a fair share of the total 
liquor business in Harlem. That testimony 
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would be rejected, for the preceding findings 
from the stipulated facts show that a fair share 
was not at all the objective nor is there any 
evidence that there was discrimination against 
Negroes. Preceding the judgment, as early as 
March 2, 1960, a list of so-called “Eligible Sales- 
men” (Ex. 2, Stipulated Facts) was distributed 
to 63 Retail Package Stores (Ex. 3C, Stipulated 
Facts) by Young’s committee or in its behalf. 
The first was a list of 31 liquor suppliers and 
under each name there was listed from one to 
three names of selected Negro salesmen. On 
another occasion the retailers were requested to 
supply the names of those salesmen then serv- 
ing for a list of suppliers submitted by respond- 
ent’s committee. Even if the objective were “a 
fair share of the business”, although I find pro- 
portion was not the real goal, it would be im- 
material (Hughes, supra; Beck, supra). The 
finding is that the object was control of em- 
ployment based solely on race or color of the 
person, which is unlawful racial discrimina- 
tion. 

The fundamental illegality of the general 
course has been demonstrated here, not because 
of Young’s importance, for he means little him- 
self and it would be unnecessary in establishing 
his offense to the court. And the points he 
makes in arguing for the virtue of his conduct 
need not have been answered for, as has been 
demonstrated, most notably in the Mount Sinai 
Hospital case supra, he has no standing collat- 
erally to question the validity of the judgment. 
The discussion of the background is needed 
more for Young’s backers and associates, for 
their future guidance. The point that Young 
was not a party to the action and thereby not 
bound by the judgment is untenable. The pow- 
er over those who defy the court by wilful 
disobedience of its mandate is all extensive, 
whether party or not. The judgment governs 
even one not served with the judgment or order, 
when he has knowledge. Here that knowledge 
is admitted. New York State Labor Rel. Board 
v. George B. Wheeler, Inc., 177 Misc. 945, 952, 
31 N.Y.S.2d 785, 792, modified as to place of 
confinement and otherwise affirmed 265 
App.Div. 970, 39 N.Y.S.2d 40, affirmed no opin- 
ion 291 N.Y. 562, 50 N.E.2d 658; People ex rel. 


Stearns v. Marr, 181 N.Y. 463, 470, 74 N.E. 431, | 


434. Nor is Young excusable because he acted 
on the advice of counsel (People v. Marcus, 261 
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N.Y. 268, 294, 185 N.E. 97, 104) or because his 
intentions were good (Peekskill Theatre v. Ad- 
vance Theatrical Co. of New York, 206 App. 
Div. 138, 140-142, 200 N.Y.S. 726, 727-730; 
Babee-Tenda v. Scharco Mfg. Co., D.C., 156 
F.Supp. 582). 

Young is convicted of contempt of this court 
in that on April 2, 1960, he wilfully violated the 
judgment of this court by himself picketing 
and by acting in concert with others, by threat- 
ening a boycott of some of defendant’s members 
to coerce withholding of sales and transfer of 
accounts from some of the individual plaintiffs 
to Negro salesmen solely because of the color 
of said salesmen. He is further convicted of 
contempt of this court in that on April 9, 1960 
he similarly violated the judgment of this court, 
except that he did not picket himself. 

It is demonstrated also that these were wilful 
acts of resistance to the judgment of the court, 
active and positive conduct to defy and to de- 
feat that judgment and make it nugatory, an 
unlawful interference with the court’s order 
prohibiting illegal conduct by the parties, equal- 
ly controlling on those like respondent who is 
shown knowledgeably to have acted alone and 
in concert with others to coerce its violation 
by intimidation (King v. Barnes, 113 N.Y. 476, 
481, 21 N.E. 182). 

For Young’s associates, the individuals, par- 
ticularly those who are leaders, and the associa- 
tion too, otherwise so strongly outspoken against 
racial discrimination, an additional word, wheth- 
er it be considered caveat, entreaty or supplica- 
tion,_they should reappraise their position, for 
themselves and even more of their community. 
Their active or even tacit approval of this 
anathametized intolerance, racial discrimination 
in connection with employment is beyond un- 
derstanding. Insistence upon compliance with 
the policy of the law bespeaks consistency in 
application to all. It is not a one way proposi- 
tion for Negroes alone, it is rather for equal ap- 
plication to all. There can be no two ways, one 
liberal policy for a single race, and for all oth- 
ers, to limbo. This accepted policy of the State 
can not be circumscribed so as to restrict its ap- 
plication only to those who invoke it. It applies 
universally to all races and creeds. In the latter 
respect, rightfully, no racial group may be 
characterized as a minority. No Constitution, 
no law, makes such a distinction. 
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CRIMINAL LAW 
Disorderly Conduct—Alabama 


Robert Earl DuBOSE, Jr. v. CITY OF MONTGOMERY. 
Alabama Court of Appeals, May 7, 1961, 3 Div. 58. 


SUMMARY: A white man and seven Negroes were arrested and tried in circuit court in 
Montgomery, Alabama, on charges of disorderly conduct in violation of a city ordinance 
[5 Race Rel. L. Rep. 525 (1960)]. The court found that: while the city was in an atmos- 
phere of racial tension following demonstrations by Negroes which were opposed by large 
crowds of white persons, the Negro defendants, representatives of an association advocating 
racial integration, met with the white defendant and other white non-residents to discuss local 
race relations; the group then went to eat a meal together at a local Negro restaurant, 
knowing that such action was contrary to a city ordinance and under prevailing circum- 
stances was “calculated to provoke resentment in a large segment of both the white and 
colored populations of the City” and “to provoke a breach of the peace”; the news of the 
integrated meal “spread like wildfire,” eventually attracting some 500 persons in a “rest- 
less,” “milling and mumbling” crowd; and defendants deliberately did acts calculated to 
produce a racial incident and in fact produced such an incident and caused a crowd to gather 
which “could readily have become disorderly or violent” but for the presence of peace of- 
ficers and subsequent arrests of defendants. Stating that a breach of the peace occurs when a 
community’s customary “decorum, tranquility, security and peace” is violated or threatened 
and that officers need not wait for actual violence or rioting to arrest for the offense, the 
court found defendants guilty. It noted that whether given conduct constitutes breach of the 
peace depends largely on the circumstances of each case, integrated dining at many times and 
places being perfectly lawful. 5 Race Rel. L. Rep. 1102 (1960). On appeal by one of the 
defendants, the state court of appeals reversed and remanded. It was held that this defend- 
ant’s demurrer to the complaint, on the ground that one or more of the alternative aver- 
ments therein failed to state an offense against the city, should have been sustained. The 
alternative charge that defendant “did disturb the peace of others . . . by conduct calculated 
to provoke a breach of the peace” disclosed no particular act of his, the court declared in 
invoking the rule that when an offense is charged disjunctively in a single count and any one 
of the alternatives fails to state an offense the defect renders the whole void. 


CATES, Judge. of Commissioners of? said act or acts, and 


prescribing the punishment for violation 


The complaint filed in the circuit court on thereof.” 


which the appellant was adjudged guilty and 
fined $100.00 reads: 


“The City of Montgomery * * * complains 
that, on or about the 3lst day of March, 


To this complaint the appellant demurred 
raising the point.of one or more of the alter- 
native averments failing to state an offense 
against the City. Here, by assignment of error, 


1960, * * * and within the corporate limits 
or the police jurisdiction of said city, Rob- 
ert Earl DuBose, Jr. did disturb the peace 
of others by violent, profane, indecent, of- 
fensive or boisterous conduct or language, 
or by conduct calculated to provoke a 
breach of the peace, in violation of Chap- 
ter 20, Section 18, Code of the City of 
Montgomery, Alabama, 1952, as amended, 
contrary to the provisions of a valid exist- 
ing ordinance of the City of Montgomery, 
duly adopted and ordained by the Board 


statement of the case, a proposition of law, and 
argument, the appellant brings this claim for- 
ward to demonstrate error in the trial judge’s 
overruling the demurrer. 

The standards for certainty of averring an 
offense against a municipal by-law are those 
required of indictments for misdemeanors. 
Brown v. Mayor, etc., of Mobile, 23 Ala. 722; 
Mayor, etc. of Birmingham v. O’Hearn, 149 Ala. 
307, 42 So. 836; Barron v. City of Anniston, 157 


1. Other records in similar cases show “prior to the 
commission” before “of.” 








1961-62] 


Ala. 399, 48 So. 58; see also Ahlrichs v. City of 
Cullman, 130 Ala. 439, 30 So. 415. 

Thus, if in a single count an offense is charged 
disjunctively and any one of the alternatives or 
(as here) “triternatives” fails to state an offense, 
then against demurrer the defect will render the 
whole bad. State v. Collins, 200 Ala. 503, 76 
So. 445; State v. Nix, 165 Ala. 126, 51 So. 754. 

Disturbing “the peace of others * * * by 
conduct calculated to provoke a breach of the 
peace” discloses no particular act of the defend- 
ant. Under the rule followed in Gayden v. 
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State, 38 Ala. App. 39, 80 So. 2d 495, as explained 
in Hochman v. State, 265 Ala. 1, 91 So. 2d 
500, the demurrer should have been sustained. 
Mitchell v. State, —— Ala. App. —, Ms., 7 Div. 
625, , 1961; Philvaw v. City of Birming- 
ham, 36 Ala. App. 112, 54 So. 2d 619. 
Accordingly, the judgment of the circuit court 
is due to be reversed and the cause is to be 


there remanded for proceedings consistent 
herewith. 


REVERSED AND REMANDED. 











CRIMINAL LAW 
Disorderly Conduct—New York 


PEOPLE of the State of New York on Complaint of Paul D. BAILEY and Charles Heppes, 
v. Paul D. DENNIS, et al. 


City Court of New Rochelle, New York, November 14, 1960, 208 N.Y.S.2d 522. 


SUMMARY: Eight Negroes were prosecuted in the New Rochelle, New York, city court for 
violation of a statute providing that “Any person not the parent or legal guardian of a pupil 
in regular attendance at said school who loiters in or about any school building or grounds 
without written permission from the principal, custodian or other person in charge thereof, 
or in violation of posted rules or regulations governing the use thereof, shall be guilty of 
disorderly conduct.” It appeared that prior to September 21, 1960, defendants had sought 
to register children at ten city schools but were told that the children were ineligible as non- 
residents of the districts served by those schools; that defendants disagreed with the policy 
behind the districting regulations and were seeking by “persuasion, argument, and protest” 
to bring about a change in them; that news media for several days before September 21 
reported that defendants and others “might sit-in” on that date at a certain school in which 
they had already unsuccessfully sought to have children registered; that at that school a pa- 
trolman who had been sent there on that date “to keep order” attended a conference at the 
school at which the principal and superintendent of schools told him that they did not wish 
“the people” to enter the building; that the patrolman asked defendants, on their arrival 
carrying chairs, whether members of their families attended the school, and received a nega- 
tive answer, whereupon he threatened to issue summonses under the “loitering” statute if 
they entered the grounds; that the attorney for the city and school district requested them 
not to enter thereon; that they entered the grounds, placed chairs on the patio for children, 
and gave the children books; that they were issued summonses and left a half hour after 
their arrival, most of which time was consumed in issuing the summonses; that defendants 
were apprehended before they had an opportunity to request permission to enter the school 
from anyone with authority to grant permission; and that on none of the prior occasions of 
attempted registration had arrests or charges been made. From the legislative history of the 
statute and judicial interpretation of it, the court defined loitering as meaning “to linger or 
tarry on school property without any reasonable or proper motive for being on school prop- 
erty.” It then held that defendants had a “legitimate purpose” for being at the school, wheth- 
er as implied invites to seek permission to be there for registration of the children, to at- 


os 
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tempt to persuade school officials to change the adverse rulings, or to protest the rulings. 
In the latter connection, the court held that, to bar defendants’ presence for the purpose 
of protesting in the exercise of free speech and assembly, the state would have to establish 
under the clear and present danger doctrine a reasonable probability that such protest would 
lead to “ascertainable interference with the proper and normal conduct of the school”—and 
the state had failed to do so here. [See also, Taylor v. The Board of Education of the City 
School District of the City of New Rochelle, 6 Race Rel. L. Rep. 90, Supra. 


BURTON, Acting Judge. 


This is a proceeding involving eight separate 
informations charging the separately named de- 
fendants with a violation of Section 722-b of 
the Penal Law of the State of New York. 

Section 722-b reads as follows: 


§ 722-b. Loitering in school buildings. 

“Any person not the parent or legal guar- 
dian of a pupil in regular attendance at 
said school who loiters in or about any 
school building or grounds without written 
permission from the principal, custodian 
or other person in charge thereof, or in 
violation of posted rules or regulations gov- 
erning the use thereof, shall be guility of 
disorderly conduct.” 


Although each information is separate and 
distinct by stipulation of counsel, and with 
the approval of the Court, the following trial 
procedure was agreed upon: 

The case of People v. Paul D. Dennis was 
tried first. Although all of the proof intro- 
duced by the People in this case was stipulat- 
ed to be applicable to the other seven infor- 
mations, it was agreed that the decision in 
People v. Paul D. Dennis should remain sui 
generis. 

After the completion of the trial of the Peo- 
ple v. Paul D. Dennis, it was agreed by the 
Corporation Counsel of the City of New Ro- 
chelle, acting on behalf of the People, and by 
Paul B. Zuber, Esq., representing all of the 
defendants, including the defendant Paul D. 
Dennis, that the People would try the case of 
People v. Hallie Taylor, and that the decision 
in the case of People v. Hallie Taylor would 
be binding upon the remaining six defendants, 
namely, Marjorie Williams, Barbara Hall, 
Thomas Garland, Wilbert Taylor, Willene Mur- 
phy and Rudolph Williams. 

At the trial of People v. Hallie Taylor, Mr. 
Zuber and the Corporation Counsel of the City 
of New Rochelle agreed that all of the People’s 
case introduced at the Dennis trial would be 


applicable to Mrs. Taylor. The People intro- 
duced no additional evidence in the Taylor 
case. (The record shows that Patrolman Charles 
Heppes issued the summons to Mrs. Taylor.) 
It is also agreed that Patrolman Bailey and 
Patrolman Heppes issued all of the summonses 
to the various defendants in the instant case. 

Mrs. Taylor took the stand in her own be- 
half, and with that exception the two trials 
are based on the same facts presented by the 
People at the Dennis trial and on the same 
evidence introduced by Mr. Zuber at the Den- 
nis trial. The only exception being that the 
testimony of Mrs. Taylor at her own trial, 
rather than the testimony of Mr. Dennis, was 
agreed to be binding on the other six de- 
fendants. 


On September 21, 1960 Mr. Dennis, Mrs. 
Taylor, and the six additional named defend- 
ants, together with others, entered upon the 
property of the William B. Ward Elementary 
School in the City of New Rochelle, New York. 
None of the defendants was a parent or legal 
guardian of a pupil in regular attendance at 
the school and none of the defendants had 
written permission from the Principal, Custo- 
dian or other person in charge thereof. These 
facts are not in dispute. 

The eight defendants were accompanied by 
a group of children. With the exception of Mr. 
Dennis, all of the remaining seven defendants 
were parents of one or more children in the 
group. Thus, the only factual distinction be- 
tween the Dennis case and the Taylor case is 
that it is conceded on the record that Mr. 
Dennis did not have a child in the group at 
the William B. Ward School, and that as a 
matter of fact, Mr. Dennis’ child was regularly 
enrolled at the Mayflower Elementary School 
in the City of New Rochelle, New York, and 
was in fact in attendance at the said Mayflower 
Elementary School at the time of the acts set 
forth in the informations. 

On the record it is clear that no substantial 
dispute exists between the People and the de- 
fendants as to what occurred on the morning 
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of September 21, 1960, at the William B. Ward 
Elementary School. 

It is also clear that no substantial dispute 
exists between the parties as to certain oc- 
currences which took place prior to September 
21, 1960. 

At approximately 9:30 a.m., on September 
21, 1960, the defendants, accompanied by a 
group of ten or eleven children together with 
the defendants’ counsel, Mr. Paul B. Zuber 
and the Reverend M. DeWitt Bullock, Pastor 
of the Union Baptist Church of the City of 
New Rochelle, arrived in four automobiles at 
a point on Broadfield Road, a public highway 
in the City of New Rochelle, said point being 
opposite the grounds of the William B. Ward 
Elementary School. 

According to the undisputed testimony of 
Patrolman Paul Bailey, a police officer in the 
City of New Rochelle, he was standing at a 
point approximately sixty feet from the souther- 
ly entrance of the Ward School property when 
the cars arrived. Patrolman Bailey further tes- 
tified that he and Mr. Murray Fuerst, Corpora- 
tion Counsel of the City of New Rochelle, 
and also counsel to the New Rochelle City 
School District, approached the group on the 
public highway as the group disembarked 
from their cars. 

Patrolman Bailey asked Mr. Dennis and the 
other defendants whether any members of their 
families were in attendance at the Ward School, 
and the defendants answered in the negative. 

At that point Patrolman Bailey testified that 
he informed the defendants that if they or any 
of them entered upon the property of the Ward 
School it would be his duty to issue summonses 
to them charging a violation of Section 722-b 
of the Penal Law. 

The record also shows that Mr. Fuerst, at the 
same time, requested the defendants not to 
enter upon the school grounds. 

Thereafter, and despite the warning of Offi- 
cer Bailey and the statement by Mr. Fuerst, 
some of the defendants removed some folding 
chairs from the automobiles and the group 
started to walk down the easterly side of Broad- 
field Road to a point at the end of the southerly 
driveway of the William B. Ward School. 


At this point they crossed Broadfield Road ~ 


and they came up the west sidewalk and en- 
tered upon school grounds. 

On People’s Exhibit 2 Patrolman Bailey has 
marked three locations. A mark designated as 
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X-1 indicates the point off school grounds 
where the conversation between Patrolman 
Bailey, Mr. Fuerst and the defendants took 
place. 

Mark X-2 indicates the point where the de- 
fendants entered upon school grounds. 

There is some slight conflict in the testimony 
as to whether the defendants halted at the 
point designated as X-2. However, this dispute 
is without significance because, giving full 
credence to the People’s contention, the de- 
fendants halted there very briefly, perhaps for 
one or two minutes. 

Thereafter, the defendants, the children, Mr. 
Zuber and Reverend Bullock proceeded along 
a sidewalk on school grounds to a point desig- 
nated on People’s Exhibit 2 as X-3. This point 
is described as a patio outside of the school 
building, and approximately thirty feet from 
the entrance to the school. At this point Patrol- 
man Bailey ordered the defendants to halt and 
commenced the issuance of summonses to them. 

The testimony would indicate that the group 
remained at point X-3 for approximately one- 
half hour. During this half hour some of the 
defendants placed some folding chairs on the 
school patio and asked the children to be seat- 
ed. The record indicates that the summonses 
were issued prior to or simultaneously with the 
chairs being placed in position. 

Some of the defendants gave the children 
some books. 

Substantially all of the half hour was occu- 
pied by the issuance of summonses to the de- 
fendants by Patrolmen Bailey and Heppes. 

It is interesting to note that the defendant 
Dennis was the last to receive a summons, 
and, as a matter of fact, received it only after 
requesting the same from Patrolman Bailey. 

We point out that Reverend Bullock, who, 
on this record, behaved in precisely the same 
manner as Mr. Dennis, did not receive a sum- 
mons. 

The issuance of the summonses was com- 
pleted at 10:30 a. m. The summonses were 
made returnable at the City Court of New 
Rochelle at 11:00 a. m. on the same morning. 

Immediately upon the completion of the is- 
suance of the summonses, the defendants left 
the grounds of the William B. Ward Elemen- 
tary School and proceeded to the Courthouse, 
where they arrived at the designated hour. 


The testimony of Patrolman Bailey as to what 
transpired prior to the arrival of the group at 
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the school is significant. Patrolman Bailey testi- 
fied that late in the afternoon of September 20, 
1960, Edward McCaffrey, Chief of the Bureau 
of Police of the City of New Rochelle, instruct- 
ed the Patrolman to proceed to the William B. 
Ward School on the morning of September 
2lst. Patrolman Bailey testified: 


“I was just assigned there to keep order 
in case anything happened.” 


Patrolman Bailey further testified that he 
arrived at the William B. Ward School on the 
morning of September 2lst, and at that time 
entered the school building and attended a con- 
ference in the office of the Principal of the 
School, Mr. Lee Kahan. Present at that con- 
ference was the Supervisor of Buildings and 
Grounds of the City School District of New 
Rochelle, Mr. William J. Smith, Dr. Herbert 
Clish, Superintendent of Schools of the City 
School District of New Rochelle, the aforemen- 
tioned Mr. Lee Kahan, and perhaps others. 

The testimony of Patrolman Bailey indicates 
that Dr. Clish and Mr. Kahan instructed him 
that they didn’t wish to have “the people” enter 
the building. 

It is clear on the record that the aforemen- 
tioned school officials, the Chief of Police of 
the City of New Rochelle, the President of the 
New Rochelle Board of Education, Mr. Merryle 
Rukeyser, and others, had reason to believe that 
these defendants, or at least some group contain- 
ing these defendants, would arrive at the William 
B. Ward School on the morning of September 
2ist, and the testimony of all the school offi- 
cials, as well as that of the Chief of Police, 
indicates that the arrival of the defendants was 
anticipated. 

We should like to refer to a number of state- 
ments in this record relative to the attitudes 
of the various City and Board of Education of- 
ficials just prior to the occurrence of Septem- 
ber 21, 1960. Patrolman Bailey testified as fol- 
lows: 


“Q. Now, in that conversation with eith- 
er Mr. Kahan or Dr. Clish, did they tell 
you who you were to stop from entering 
the school? A. No. They didn’t specify any 
names. 

“Q. Did they specify any group? A. 
Well, the group as I referred to before, 
they were supposed to have a sit-in, but 
not to enter the building.” 
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Testimony along the same lines is found in 
the record by the Chief of Police, the Superin- 
tendent of Schools, the President of the Board 
of Education and Principal of the William B. 
Ward School. 

We shall refer later in this opinion to the 
significance of the so-called “anticipation” of 
the activities of these defendants. 

It is uncontroverted that the behavior of the 
defendants was orderly, and at no time was 
there even the slightest commotion, nor was 
any loud, boisterous or improper language used 
by any of them. 

It is equally clear that on the morning of 
September 2lst neither the Principal nor the 
Custodian or other person in charge of the Wil- 
liam B. Ward School specifically refused permis- 
sion to the defendants to enter the school. The 
defendant, Hallie Taylor, testified as follows: 


“Q. And at any time, did Dr. Clish or 
Dr. Kahan make any statement to you on 
the 21st that you could not register your 
children at that school? A. I didn’t even 
see the two men.” 


The defendant, Dennis, on cross-examination 
by Mr. Fuerst was asked: 


“Q. Did you ask anybody for permis- 
sion? A. I wasn’t given a chance to.” 


As a matter of fact, summonses were issued 
to the defendants before any of them had an 
opportunity to request permission to enter the 
school from any person in authority. 
Patrolman Bailey clearly had no authority 
to grant or deny the defendants permission to 
enter upon school property, and although Mr. 
Fuerst is counsel for the City School District, 
it is nowhere suggested in this record that Mr. 
Fuerst had been delegated the power to grant 
or deny anyone permission to enter school prop- 
erty. Patrolman Bailey testified as follows: 


“Q. Now therefore, you would not be 
able to determine what was valid business 
at the Ward School on the 2lst of Septem- 
ber, is that right? Would you have been 
able to determine what was valid business 
the 21st of September 1960? 

A. No.” 


We therefore find on this record that, on the 
morning of September 21, 1960, the defendants, 
after having been asked one question by Officer 
Bailey, namely, whether any of them were par- 
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ents of children in attendance at the school, 
were thereafter warned not to enter upon school 
property, and once they had entered upon 
school property, were stopped by Officer Bailey 
at point X-3 in People’s Exhibit 2, and were 
thereafter issued summonses. 

The record is barren of any evidence that 
the defendants had any opportunity to seek 
proper permission to be on school property 
prior to the issuance of the summonses. 

The People’s brief states “the evidence is 
uncontroverted that they (the defendants) did 
not enter for the purpose, as stated by Judge 
Dye (People v. Johnson, 6 N.Y.2d 549, 190 
N.Y.S.2d 694) ‘of obtaining such permission.’” 

This statement is unsupported on the record 
and is at best mere speculation. 

On the record in this case, however, there 
is some evidence as to why the defendants had 
entered upon school property. The defendant 
Dennis and the defendant Taylor both testified 
that they entered upon school property in order 
to seek an interview with proper school authori- 
ties for the purpose of registering the children 
accompanying them at the William B. Ward 
School. (Both defendants testified they had no 
opportunity to seek permission to make their 
request.) It is conceded that these defendants, 
on September 14, 1960, had gained admission 
to the office of the Principal of the William B. 
Ward School for the same purpose and were 
told that under the prevailing Rules and Regu- 
lations of the City School District of the City 
of New Rochelle the group of children were 
not eligible for registration at the William B. 
Ward School. It is also clear that these defend- 
ants, or at least some of them, had, during a 
period of less than two weeks prior to September 
21st, sought to register these children, or most of 
them, at nine other elementary schools in the 
City of New Rochelle. 

We are not directly concerned in this pro- 
ceeding with conduct of these defendants prior 
to September 21, 1960 because this conduct is 
not before us in the informations which the 
People have filed herein. However this conduct 
does shed light in applying the legal test of 
“legitimacy of purpose.” 

It is also undisputed that on all of these prior 
occasions when the defendants sought to reg- 
ister the children at the other elementary 
schools, and on September 14th, when they 
sought to register the children at the William 
B. Ward School, the defendants were told on 
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each occasion that the children whom they 
sought to register at these various schools were 
not residents of the District from which pupils 
were eligible to attend the particular schools. 

It is also undisputed that on none of the 
prior occasions were the defendants, or any 
other members of the group who sought regis- 
tration in these other schools, apprehended or 
charged with any crime. Mr. Rukeyser, Presi- 
dent of the Board of Education, testified as 
follows: 


“Q. Do you consider an attempt to reg- 
ister a child at a school a violation of the 
law? A. Absolutely not.” 


Dr. Clish, Superintendent of Schools, stated: 


“<, 


. Now, do you, as Superintendent of 
Schools, believe that it is necessary for a 
parent to have permission to come to regis- 
ter a child at a school? A. Under ordinary 
circumstances, no sir.” 


The distinctions, therefore, between the facts 
in the instant case, namely, the occurrence on 
the morning of September 21, 1960 and the 
facts relating to other attempts to register the 
children, is that on September 2Ist the de- 
fendants made a second effort at the William 
B. Ward School. The fact that on the 2Ist of 
September the defendants were accompanied 
by the children (the children were not present 
on the occasion of the September 14th visit to 
the William B. Ward School) and also carried 
with them on September 21st folding chairs and 
some books, are not distinctions which are ger- 
mane to the disposition of this action. None 
of the defendants were charged with any 
crime arising out of the fact that some of them 
may have carried chairs or carried books, or 
even that the chairs were used by some of 
the children during the approximate one-half 
hour that the defendants remained at point X-3, 
People’s Exhibit 2. 

Even if the record did not clearly indicate 
the Rules and Regulations of the City School 
District of the City of New Rochelle with re- 
spect to residence requirements in connection 
with attendance at the various schools through- 
out the City, this Court would take judicial 
notice of these official public administrative or- 
ders. 

The facts with respect to the Regulations are 
as follows: The City of New Rochelle is divid- 
ed into twelve elementary school districts. The 
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Board of Education of the City of New Rochelle 
has assigned to each of these districts a spe- 
cially designated geographical area and chil- 
dren in the City wishing to attend elementary 
schools (kindergarten through sixth grade) are 
required to attend the elementary school to 
which their residential district has been as- 
signed. The Superintendent of School testified 
the children are not permitted to attend ele- 
mentary schools outside of their designated res- 
idential districts. The Superintendent further 
testified that the City contains two junior high 
schools, whose districts are also designated by 
the Board of Education, and that at the com- 
pletion of the sixth grade of instruction at an 
appropriate elementary school a pupil is assign- 
ed to one of the two junior high schools, de- 
pending upon the residence of the pupil. The 
City School District operates a single senior 
high school (grades ten through twelve) which 
operates on a city-wide basis. 

There is no question that the defendants are 
entirely aware and had due notice of the Rules 
and Regulations of the City School District per- 
taining to elementary school registrations. It is 
equally clear that the defendants differed with 
the policy which brought about the present 
Rules and Regulations, and were seeking, by 
persuasion, argument, and protest, to bring 
about a change in these Rules and Regulations. 

It is significant on this record that the Peo- 
ple have put into evidence the fact that they 
had suggested to these defendants and their 
counsel that they had a right to differ with 
the existing Rules and Regulations, but that 
their remedy to bring about a change should 
consist either of direct visitation upon the Su- 
perintendent of Schools or the bringing of an 
action to mandamus the School Board, or some 
other appropriate legal action. It is equally 
clear that these defendants, while not denying 
that the remedies suggested by the People were 
available to them, sought, in their own judg- 
ment, on the morning of September 21, 1960, to 
proceed once again to attempt’ the registration 
of the children by the direct method of bring- 
ing the children to the William B. Ward School. 


Although the operative facts in this case are 
not in dispute, the interpretation which the 
People seek to place upon them requires care- 
ful analysis. 

It is clear that Section 722-b requires a de- 
fendant to “loiter” in or about any school build- 
ing or grounds in order for the Section to 
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become applicable to all. In the instant case 
the defendants and those accompanying them 
came to a halt on school grounds at point X-3 
in People’s Exhibit 2 at the specific command 
of Patrolman Bailey. It would be mere spec- 
ulation on this record to anticipate whether if 
Patrolman Bailey had not commanded the group 
to halt it would have proceeded into the school 
building itself. 

The People in their brief refer to the testi- 
mony of defendant Dennis and defendant Tay- 
lor to the effect that the defendants (the con- 
duct of all defendants is by stipulation deemed 
to be the same as the defendant Taylor) would 
have stayed in the building for whatever period 
of time may have been necessary in order for 
them to have received an answer to their re- 
quest to have the children registered at the 
school. The record is clear that the defendants 
did not say that they would have remained in 
the building had the answer been negative. The 
defendants merely testified that had they gotten 
into the building they would have stayed there 
for whatever period was required to get an an- 
swer to their application. 

We find that all of the testimony as to what 
might or might not have occurred, had the de- 
fendants entered the school, can have no bear- 
ing whatever on the disposition of this case. 
Certainly a Court in applying a criminal statute 
cannot make a determination on the basis of 
events which never took place. 

We returm, therefore, to what actually occur- 
red as shown by the record. After the defend- 
ants were halted by Patrolman Bailey at point 
X-3, some 30 feet from the entrance to the 
school, they remained there just long enough 
for Patrolman Bailey and his fellow officer, 
Patrolman Heppes, to issue summonses to the 
defendants. This summons issuing process oc- 
cupied most of the half hour that the defend- 
ants remained at point X-3. Taking another 
view of this occurrence, it would seem clear 
on this record that when Patrolman Bailey 
asked the defendants to halt, and during the 
period that he was issuing summonses, the de- 
fendants had no legal choice but to remain sta- 
tionary. 

The People, in their brief, at page 7 thereof, 
refer to the fact that there were signs on the 
outside of the school property “warning loiterers 
in the vicinity of the school or trespassers on 
the school property that they would be subject 
to arrest for disorderly conduct.” It is clear that 
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Section 722-b has no application to “loiterers 
in the vicinity of the school.” 


The statute is express that loitering must take 
place “in or about any school building or 
grounds.” 


It is conceded that these defendants are not 
being prosecuted as trespassers. Section 722-b 
does not use the word “trespassing.” Further- 
more, the Penal Law of the State of New York 
deals with the crime of trespassing in specific 
sections, namely, Section 2036 et seq. We, there- 
fore, need not concern ourselves in this pro- 
ceeding with any acts of these defendants that 
might or might not have constituted an illegal 
trespass. The issue is not before us. 


Much of the People’s brief, as well as much 
of the testimony of police officers and school 
officials, relates to the People’s anticipation as 
to what they believed these defendants might 
do. In the People’s brief, as well as in the Rec- 
ord, there is reference to a newspaper article 
and to radio broadcasts occurring several days 
prior to September 21, to the effect that the de- 
fendants and others “might sit-in” at the Ward 
School. We do not have anything before us, 
however, relative. to the occurrence of any so- 
called “sit-in.” We need, therefore, not pass 
upon either the legal definition of a so-called 
“sit-in” nor need we be concerned with the 
legal consequence of any so-called “sit-in.” 


We would point out, however, that if the 
People are able to establish the fact of illegal 
loitering within the meaning of Section 722-b, 
and if such fact occurred in a situation where 
Section 722-b would be applicable, it would 
not be necessary for a court to deal with the 
nature or effect of a so-called “sit-in.” See 
“Dime Store Demonstrations” by Daniel H. Pol- 
litt, Duke University Law Journal No. 3 (1960— 
Summer Issue). 


The record is clear that whatever the repre- 
sentatives of the People may have anticipated, 
and whether their anticipations were justified 
or not, the fact is that these defendants did 
not “sit-in.” As a matter of fact these defendants 
merely remained stationary long enough to re- 
ceive summonses. No charge has been made by 


the People based on the statements that some of . 


the children accompanying these defendants sat 
on camp chairs on the patio outside of the 
Ward School while the defendants were receiv- 
ing their summonses. The thrust of the People’s 
approach is that this Court should assume the 





COURTS 153 


occurrence of events which never took place, 
namely, a so-called “sit-in.” 

The record indicates that the physical issu- 
ance of summonses by the two police officers 
commenced prior to or perhaps concurrently 
with the seating of the children on the school 
patio. As a matter of fact, the defendant Dennis 
testified the children were not seated until 
representatives of the press asked that they be 
seated in order to take pictures. 

Finally, in our attempt to bring the facts into 
proper perspective, we should like to refer to 
statements in the People’s brief that the de- 
fendants had visited other schools in New 
Rochelle, including the September 14th visit to 
the Ward School, on a number of occasions 
prior to September 21st. Although, as we have 
stated, these prior visits undoubtedly sufficed 
to give the defendants ample notice of the City 
School District’s Rules and Regulations regard- 
ing registration, none of the defendants was 
charged with any violation of law as the result 
of these prior visits. As a matter of fact, one 
might reasonably argue that as a result of these 
prior visits in which the defendants, or some 
of them, sought to register children at various 
schools, the defendants were led to believe that 
such visits, even though perhaps futile, did not 
constitute a crime. 

In arriving at a proper disposition of what is 
the core issue in this case, it is necessary to 
carefully examine Section 722-b, its legislative 
history, and then more particularly two deci- 
sions in this State which have thus far inter- 
preted the section. 


Section 722-b of the Penal Law was enacted 
almost exclusively at the request of educational 
officials in the City of New York. The “Legis- 
lative Annual of 1954” (Chapter 519), and the 
“Legislative Annual of 1955” (Chapter 65), in- 
dicate very clearly the background which led 
to the enactment of this section of the Penal 
Law. 


The report of the McMullen Committee, 
headed by Assemblyman Frank J. McMullen, 
stated in part as follows: 


“We understand that this measure has 
been sought by New York City in order to 
strengthen the Police authority over per- 
sons who become troublesome by loitering 
on school property. 

“We think the Bill is unnecessary be- 
cause the Board of Education would have 
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complete jurisdiction over school grounds 
and buildings and persons who enter upon 
such property and without the consent of 
the Board of Education are trespassing in 
exactly the same manner as a person would 
be who attempts to enter upon private 
property. Neither school buildings nor 
school grounds are public buildings or 


grounds. 
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dent at the school, but had not been in attend- 
ance for over a year. The defendant, inciden- 
tally, was not a student at the said high school, 
nor at any other school. City Magistrate Kaplan 
of the City of New York found the defendant 
Parker guilty of a violation of Section 722-b. 
The Court’s reasoning is significant. In the 
course of the Court’s opinion, Magistrate Kap- 
lan said: 


“However, in the light of the fact that the 
authorities of New York City feel that this 
measure would strengthen their position in 
this matter, we see no objection to it.” 


In People v. Johnson, 6 N.Y.2d 549, 190 
N.Y.S.2d 694, which we will refer to hereafter, 
counsel for the defendant Johnson, in his brief 
submitted to the Court of Appeals, included a 
letter from Assemblyman Frank J. McMullen, 
addressed to him, dated May 19, 1958, which 
reads as follows: 


“The intention was to find some method 
of dealing with those persons in and around 
school property who were there with no 
legitimate business. The reason that the 
Board of Education asked for legislation 
was to obviate the necessity of catching 
these persons in the act of, for example, 
peddling dope. Before Police Officers could 
be called to the premises, the evidence 
would be destroyed. It also appeared that 
it was difficult to get students to testify. 
Around some of the schools in New York 
City, it was reported that men would loiter 
near the exits with the intent of picking up 
a youngster for some illegitimate purpose.” 


The earliest decision which dealt specifically 
with Section 722-b was People v. Parker, 208 
Misc. 978, 138 N.Y.S.2d 2, 7. 

In the Parker case the defendant, aged 18, 
entered a public high school in the City of New 
York at about 9:05 a.m. on January 20, 1955 
and proceeded to the fourth floor of the build- 
ing. A teacher discovered him and asked if he 
were a student, and upon receiving a negative 
response, the teacher took him to the principal's 
office. The defendant testified that he was to 
meet a friend in the fourth floor lavatory pur- 
suant to an understanding between the defend- 
ant and the friend reached the day before. The 
alleged purpose of the meeting was to collect a 
debt from the friend. 

The school records in the Parker case indi- 
cated that the alleged friend had been a stu- 


“The subject matter of the entire section 
722-b of the Penal Law, read as a whole, 
reinforces my conclusion as to the legisla- 
tive intent. The statute was enacted and 
was inspired on the part of the lawmaking 
body to prevent certain abuses which either 
had arisen and prevailed in the public 
schools or which were likely to arise. These 
evils had to be nipped in the bud. The 
object of the section was to ‘combat an in- 
creasingly difficult situation with respect to 
intruders and loiterers in and about the 
school,’ and it aimed ‘to protect the chil- 
dren, the school personnel and Board of 
Education property.’ (Memorandum in sup- 
port of Bill submitted by New York City 
Board of Education.) The danger to the 
students, teachers and property is well un- 
derstood which arises from the presence of 
non-descript characters on the premises, 
especially when school is in session.” 138 
N.Y.S.2d at page 7. 


The Court then went on to state: 


“The statute does not prevent anyone go- 
ing on the premises to transact legitimate 
business. The intent of the Act is to pro- 
hibit some acts that are inherently wrong, 
and other acts, not wrong within them- 
selves, are regulated, and only prohibited 
from being committed under such circum- 
stances and in such places as may result in 
public disorder and cause a breach of the 
peace. (Italics ours. ) 

“There can be no question of the Legisla- 
ture’s right to enact a law forbidding per- 
sons from loitering on school premises, es- 
pecially when students are in attendance. 
If such a necessity existed, and surely it 
does, to protect school children against loi- 
terers, the Legislature had the authority to 
do so. The peace and safety of school chil- 
dren when threatened certainly calls for 
the exercise of the police power of the 
State for their protection. The evils to be 
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corrected are well known. It is known that 
students are the prey of vicious dealers of 
narcotics, lewd and lascivious literature, and 
subject to attacks by persons motivated by 
an unnatural or abnormal sensual interest. 
Teachers have been attacked and public 
property destroyed.” 


At pages 12 and 13 of Magistrate Kaplan’s 
decision he again refers to the protection of 
school children from dealers in narcotics and 
lewd literature and subject to molestation by 
sex degenerates. In referring to the defendant 
Parker, Magistrate Kaplan pointed out. 


“From his own testimony (Parker) was 
not on premises for any purpose connected 
with educational objects or with the busi- 
ness of the school.” 


Finally, at page 13, Magistrate Kaplan used 
this significant language: 

“If a person charged under the statute 
has no official business on the school pre- 
mises and no reason for being there except 
to linger on the premises for personal rea- 
sons, then he is loitering there, within the 
terms of the statute.” 


We believe that the application of Section 
722-b to the facts of the Parker case was legally 
proper. The circumstances of Parker’s presence 
were clearly suspicious, and, as the Court point- 
ed out twice, he had no conceivable legitimate 
business connected with the school. On the con- 
trary, it was conceded he came to the school 
for what he claimed was personal business, to 
collect a debt. 

Obviously, the Magistrate must have had 
some doubts as to the credibility of Parker’s 
story, because it was established at the trial 
that the student whom Parker wanted to see 
had not been in attendance at the school for 
over a year. 

We turn next to People v. Johnson, 1959, 
6 N.Y.2d 549, 190 N.Y.S.2d 694, 696. 

On March 21, 1958, the defendant Johnson, 
accompanied by one Ronald J. Castine, a per- 
sonal friend of the defendant, entered the Bald- 
win Senior High School in Baldwin, New York 
between 2:30 and 2:45 p.m. to meet two friends 


who were in the school. After waiting in the . 


main lobby for about ten minutes, they pro- 
ceeded to the second floor of the school and 
waited in the corridor outside the home room 
of the two pupils that they had come to meet. 
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Several minutes later, when the class was 
dismissed, defendant Johnson, his companion, 
Castine, and their two student friends, walked 
down the stairs and out through the lobby and 
on to the school grounds. 

When outside, the defendant Johnson put an 
unlighted cigarette in his mouth. A teacher who 
was present asked him three different times to 
remove it, and when he did not, the teacher 
reached to take it out of his mouth. The de- 
fendant countered by knocking off the teach- 
er’s hat and punching him in the stomach, fol- 
lowing which he left. The record in the Johnson 
case also establishes that some weeks prior to 
the occurrence on May 21, 1958, a teacher 
had stopped the defendant Johnson while he 
was operating a car at a fast rate of speed on 
school grounds. 

The record on appeal in the Johnson case 
indicates two other significant facts. One is 
that the aforementioned Ronald J. Castine, who 
was with the defendant Johnson at all times, 
and, like the defendant Johnson, was not au- 
thorized to be on school property, was not 
prosecuted for any violation of Section 722-b. 
The said Castine also did not participate in the 
assault on the teacher. 

Furthermore, it appears on the record that 
the defendant Johnson was also charged with 
assault in the third degree, although that issue 
was not involved in the case. 

The Johnson case was tried initially before 
Hon. Manuel W. Levine, District Court Judge 
of Nassau County, sitting as a Court of Special 
Sessions. The defendant was convicted and re- 
ceived a suspended sentence. The County Court 
of Nassau County affirmed the conviction, and 
the defendant was given leave to appeal to the 
Court of Appeals. 

The Court of Appeals upheld the conviction 
of the defendant Johnson. The decision of the 
Court of Appeals contains a number of opin- 
ions. The majority opinion was written by 
Judge Dye. Judges Conway and Van Voorhis 
wrote concurring opinions, and Judge Fuld dis- 
sented. Each of the opinions contains language 
of great significance in the instant case. 

Judge Dye had little difficulty, after setting 
forth the particular facts of the case, in affirm- 
ing the conviction and in reaffirming the right 
of the legislature to enact Section 722-b. 

Judge Dye did, however, go on to state: 


“It is common knowledge that law en- 
forcement agencies and school authorities 








156 RACE RELATIONS LAW REPORTER 


are continually and increasingly harassed 
by the presence of unauthorized persons in- 
vading the precincts of our schools such, for 
instance, as dope peddlers, sex offenders, 
idlers and trouble makers in general, and 
other persons harboring some illegitimate 
purpose (italics ours) involving the inno- 
cence of immature school children 
and youth. Then, too, there is the ever pres- 
ent threat of fire and disaster from indiscri- 
minate and careless use of cigarettes in and 
about the school corridors and buildings. 
The authorities, we know, are not only 
charged with the duty of providing chil- 
dren with a proper education, but while so 
doing must be watchful of their moral and 
physical safety and well-being. It was for 
these and other reasons that the enact- 
ment of section 722-b was sponsored by the 
law enforcement authorities and parent 
organizations, leading boards of education 
and other civic-minded groups.” 


Chief Judge Conway, concurring with Judge 
Dye, after referring to a disastrous fire in a 
Chicago school which he points out might have 
resulted from stupid or thoughtless young peo- 
ple, went on to say: 


“I have not seen in the record any con- 
cession by anyone that the defendant was 
in the school for any good purpose. (Italics 
ours.) He had been warned previously to 
stay out of the school, in which he did not 
belong. Nevertheless he returned. He was 
carrying a cigarette, and whether or not, 
at the moment, it was lighted or unlighted 
is not too important.” 


Judge Van Voorhis, concurring, adopted an 
almost per se theory, in that any person not 
coming within the exceptions stated in Section 
722-b of the Penal Law might be guilty of a 
violation. 

The Corporation Counsel of the City of New 
Rochelle, in argument throughout this case, laid 
great stress on the concurring opinion of Judge 
Van Voorhis. However, even Judge Van Voor- 
his, who adopts the highest degree of strict con- 
struction of any of the learned judges of the 
Court of Appeals, does state that a person has 
the right, despite the enactment of Section 
722-b, to enter a school for the purpose of ob- 
taining permission to be on the school premises. 

We turn last to the dissenting opinion of 
Judge Fuld. Judge Fuld reiterates what he be- 
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lieves to be the clear legislative purpose under- 
lying Section 722-b. Judge Fuld, like Magistrate 
Kaplan, and like Judge Dye, refers to the fact 
that Section 722-b was designed “to exclude 
from school areas degenerates, narcotic ped- 
dlers, vandals and the like.” 

Judge Fuld went on, however, in his dis- 
senting opinion, to state that Johnson was in 
the school building for a legitimate reason, 
and he did nothing wrong or improper while 
he was there. Judge Fuld suggests that we 
give to the statute a reasonable and sen- 
sible construction by interpreting it in such a 
way that it will exclude from our schools only 
those who are disorderly or have no legitimate 
motive for being in or about a school building. 
Judge Fuld states, “We should not read it to 
exclude those who are there, at the end of 
the school day, to meet friends who attend the 
school—certainly a good and sufficient reason.” 

Significantly, at the end of Judge Fuld’s dis- 
senting opinion he states that if Section 722-b 
is construed as the People urged, and as the 
majority of the Court of Appeals held in the 
Johnson case, it seemed to him that the statute 
“runs afoul of the requirements of constitutional 
due process.” 


Judge Fuld’s reason for this statement is 
found in the following quotation: 


“Indeed, as this court wrote of the other 
legislation which also condemned ‘loitering’ 
(People v. Diaz, 4 N.Y.2d 469, 470, 176 
N.Y.S.2d 313, 315, supra), a statute ‘must be 
informative on its face * * * and so explicit 
that “all men subject to its penalties may 
know what acts it is their duty to avoid.” 
( United States v. Brewer, 139 U.S. 278, 288, 
ll S.Ct. 538, 541, 35 L.Ed. 190 * * *.) 
While the term “loiter” or “loitering” has by 
long usage acquired a common and accepted 
meaning * * * it does not follow that by 
itself, and without more, such term is 
enough to inform a citizen of its criminal 
implications and, by the same token, leave 
it open to arbitrary enforcement’.” 

With the possible exception of Judge Van 
Voorhis of the Court of Appeals, all of my 
brethren who have had occasion in the past 
to deal with Section 722-b have had difficulty 
in generalizing with respect to its application. To 
be sure, Magistrate Kaplan, and all of the judges 
in the Court of Appeals, with the exception of 
Judge Fuld, clearly indicated that they believed 
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that Section 722-b was applicable as invoked 
with respect to the facts before them. 

However expressly and by implication, Mag- 
istrate Kaplan and five learned justices of the 
Court of Appeals all left squarely open the ap- 
plicability of Section 722-b to what, in Judge 
Van Voorhis’ own words, was “except for the 
purpose of obtaining such permission.” In other 
words, even Judge Van Voorhis, who by far 
has given to Section 722-b its strictest construc- 
tion left open its applicability with respect to a 
person on the school grounds seeking permis- 
sion to remain there for what would be a legi- 
timate purpose. 

Finally, I should like to refer to a statement 
made in the People’s brief in the Johnson case. 
By odd coincidence, the Honorable Manuel W. 
Levine, the District Attorney of Nassau County, 
who represented the People in the Court of 
Appeals, was also the District Court Judge who 
decided the Johnson case. We therefore have 
the rather unusual picture of a trial judge ar- 
guing his own decision before a higher court. 

In referring to Judge Levine's brief, we have 
the unusual advantage of ascertaining what 
amounts to ex post facto dictum by a trial judge. 
In the people’s brief we find several challenging 
statements. 

At page 10, for example, Judge Levine states: 


“The People do not believe an offense is 
committed if a person is found in a school 
building without written permission when 
he is not the parent or legal guardian of a 
student except where the evidence establish- 
ed that he was not present in the school 
building for a school purpose.” (Italics 
ours. ) 


In support of this contention, Judge Levine 
cites People v. Bell, 306 N.Y. 110, 115 N.E.2d 
821; People v. Diaz, 4 N.Y.2d 469, 176 N.Y.S.2d 
313. 

At page 11 of the People’s brief in the John- 
son case, Judge Levine stated: 


“Accordingly, one who does not qualify 
as an implied invitee or licensee will need 
written permission to frequent a school else 
he is a trespasser and may be punished for 
loitering.” 


Finally, as an example of Judge Levine's diffi- 


culty in adopting a per se application of Section 
722-b, we find this statement at page 10 of his 
brief in the Court of Appeals: 
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“If the statute made criminal one’s pres- 
ence in a school building without written 
permission, then quite possibly the statute 
would constitute an unlawful interference 
with the freedom and liberty of the in- 
dividual.” 


We therefore hold that the Parker case and 
the Johnson case are readily distinguishable from 
the case at Bar. It is fundamental that a de- 
cision by an appellate court must of necessity 
be restricted to the record before it. The record 
in the Johnson case is readily distinguishable 
from the facts before us. Mr. Fuerst and the 
Court engaged in the following colloquy: 


“The Court: Do you know the facts of the 
Johnson case? 

“Mr. Fuerst: I believe I know the facts 
of the Johnson case, yes. 

“The Court: Do you think those facts are 
identical with the facts here? 

“Mr. Fuerst: No. The facts are quite 
different in the Johnson case, but the law 
is the same. 

“The Court: As applied to any state of 
facts? 

“Mr. Fuerst: Yes Sir.” 


We would, however, point out that the facts 
appearing in the record before us clearly re- 
move the question for determination in this 
case from the question in either the Parker or 
the Johnson case. 

As a further distinction between these cases 
and the one at Bar we would point out the 
following in reference to the defendants Dennis 
and Taylor. The defendant Paul Dennis is a rep- 
utable, mature citizen and an almost lifetime 
resident of the City of New Rochelle. For better 
than fifteen years he had held the rank, both 
actively and as a reservist, of a First Lieutenant 
in the United States Army. He holds the per- 
manent rank of First Lieutenant in the United 
States Army Reserves. He is the recognized 
leader of a major American political party in the 
area of the community where he resides. He 
earns his livelihood as the driver and supervisor 
of a community “Bookmobile.” In the course of 
his business duties Mr. Dennis is a daily visitor at 
public schools throughout the City of New 
Rochelle. On this record it is unchallenged that 
Mr. Dennis is a welcome daily visitor to our 
schools. We must, therefore, accept the presump- 
tion that the personal conduct and moral char- 
acter of Mr. Dennis must be acceptable to 
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school authorities, in view of the manner in 
which he conducts his affairs as the driver and 
supervisor of a community “Bookmobile.” 

The statements in the People’s brief that Mr. 
Dennis was a “mere meddler” (page 2, People’s 
brief), and that he was an “inter-meddler” (page 
8, People’s brief), have no foundaton in fact or 
in law. If it is the position of the People that 
no one except a parent or legal guardian of a 
child has a right to aid a child in attempting to 
register at a school then we believe that the 
People are espousing a doctrine which must 
be rejected as a matter of law. As a matter of 
fact there is undisputed testimony on this record 
that Mr. Dennis was requested by the mother 
of one of the children in the group to ac- 
company her child to the William B. Ward Ele- 
mentary School since she was working and un- 
able to be with her child on that day. 


Mrs. Taylor is a long-time resident of New 
Rochelle, a housewife, a mother and a citizen 
of good repute. 

Since by stipulation the facts in the Taylor 
case are applicable to the other six informa- 
tions, it is conceded that the remaining six de- 
fendants are also parents, residents of New 
Rochelle, and reputable citizens. 

To effect any comparison between Mr. Dennis, 
Mrs. Taylor and the other six defendants, who 
are by concession in the same class as Mrs. 
Taylor, to the unsavory young men involved in 
the Parker and Johnson decisions would be a 
travesty not only in terms of justice but in terms 
of the applicability of an appellate decision to 
the facts in a subsequent inferior court trial. 

To compare Mr. Dennis, Mrs. Taylor or her 
co-equal defendants with the class of individ- 
uals referred to by Magistrate Kaplan and by 
several judges of the Court of Appeals as nar- 
cotic peddlers, purveyors of indecent ilterature, 
or the like, would be to ignore legislative in- 
tent and to blindly follow a theoretical doctrine 
of stare decisis which ultimately would lead to 
a result which would be illogical, unjust, and 
unconstitutional. 

Having thus completed our analysis of Section 
722-b and the prior decisions applicable thereto, 
we turn to the specific application of the Section 
to the facts in the case at Bar. 

The initial issue for determination is whether 
the actions of the defendants constituted “loit- 
ering” within the specific meaning of Section 
722-b of the Penal Law of the State of New 
York. 
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It is our view that even if the facts did 
constitute “loitering,” within the meaning we 
have indicated, we then must pass on the 
question of “legitimacy of purpose,” namely, 
that assuming arguendo that the defendants were 
loitering does this conduct become criminal 
where the defendants can establish a “legitimacy 
of purpose” and specifically in connection with 
a reason for being on school property. 

We would point out that in the prior deci- 
sions two theories seem to have been put for- 
ward. One was the so-called “per se theory,” 
namely, that anyone on school grounds who did 
not meet the specific exemption of 722-b was 
subject to prosecution thereunder, and the other 
theory being that Section 722-b was not ap- 
plicable where the purpose for being on school 
grounds was legitimate. We believe that the 
Court of Appeals squarely left open the door 
for a decision based on the state of facts where 
“legitimacy of purpose” was clearly established. 
Obviously such “legitimacy of purpose” was not 
established on the record in People v. Johnson 
(supra). 

Finally, if we determine that there was no 
criminal loitering because the defendants were 
present on school property for a legitimate pur- 
pose, then it becomes necessary to apply to the 
legitimate purpose the basic constitutional doc- 
trine of clear and present danger. In other 
words, we must ascertain whether the “legiti- 
macy of purpose” notwithstanding, the defend- 
ants have gone beyond the constitutional line 
of permissible conduct in connection with an 
otherwise legitimate purpose. 

We hold that as a matter of law the acts 
of these defendants on September 21, 1960, did 
not constitute loitering, within the meaning of 
Section 722-b of the Penal Law of the State 
of New York. 

The doctrine of People v. Diaz, 4 N.Y.2d 469, 
176 N.Y.S.2d 313, is clearly applicable. See also 
United States v. Brewer, 139 U.S. 278, 11 S.Ct. 
538, 35 L.Ed. 190. We hold that the definition 
of “loiter” as used in the statute must mean to 
linger or tarry on school property without any 
reasonable or proper motive for being on school 
property. We believe that these defendants sub- 
ject to the application of the “clear and present 
danger doctrine” hereinafter discussed had a 
right to be on school property, whether to seek 
permission from the school authorities to be on 
the property to register their children in the 
school, to attempt to persuade the school offi- 
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cials to change their adverse rulings or even, as 
we shall discuss later, to protest the rulings 
themselves. 

It is clear that the People’s theory underly- 
ing the prosecution seems to shift from public 
official to public official and from statement of 
counsel at one place in the record to statement 
of counsel at other places. We illustrate: 

Mr. Kahan, the Principal of Ward School, 
when referring to persons who might have moved 
into the Ward School neighborhood and who 
might seek to register their children in other 
schools and would have entered the school 
grounds without permission, testified as follows: 


“Q. They (referring to these hypothetical 
other people) weren't arrested for Section 
722-b of the Penal Law? A. I had no reason 
to believe they were going to stage a 
demonstration.” 


Mr. Kahan obviously adopts a theory that the 
guiding rule is whether or not a demonstration 
is staged. 

Dr. Clish, Superintendent of Schools, testi- 
fied as follows: 


“Q. One moment Dr. Clish. During your 
cross examination you were asked whether 
or not it was unlawful for a parent to come 
back to a school after the parent had been 
denied admission or registration. Would you 
cite me what law that is, or what section 
of law, either education law or any other 
law. A. I am not an attorney and I can't. I 
will believe that as a layman, that if this 
coming into a school, of a group would 
cause some disturbance, that would be un- 
lawful. 

“Q. That would be unlawful? A. Yes sir.” 


Mr. Fuerst, Corporation Counsel of the City 
of New Rochelle, and Counsel for the City 
School District, when asked by the Court 
whether he believed that in a prosecution under 
Section 722-b a person’s reason for being on 
school property was relevant, answered that 
he thought it was in this case in view of the 
fact that the defendants, Dennis and Taylor, 
had been at the Ward School a week before 
and had sought to register the children. In the 
same colloquy between the Court and Mr. 


Fuerst stated that it was his view that the ~ 


intent of the Legislature was to make any en- 
trance on to school grounds except by parent, 
legal guardian or by person having proper per- 
mission, etc., a per se violation of the law. 
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Mr. Fuerst carrying this theory further stated 
that the People contended that when the defend- 
ants visited the other nine schools they could 
have enforced Section 722-b “on the very first 
day * * * but we (the people) wanted to give 
them that one bite at the apple * * * that doesn’t 
mean that we are going to let them eat the 
whole apple and eat the core, too.” 

Thus while Mr. Kahan and Dr. Clish speak 
of unusual circumstances, or disturbances or of 
demonstrations Mr. Fuerst takes the position 
that the People need show none of these circum- 
stances. Mr. Fuerst indicates the People’s posi- 
tion to be that even the prior visits of these de- 
fendants to the William B. Ward School and the 
other schools was a violation of Section 722-b 
but that the authorities decided to ignore the 
conduct at least for purposes of prosecution. 

Mr. Fuerst at several places in his record 
indicated that it is the People’s position that 
“legitimate purpose” has no relevancy in apply- 
ing Section 722-b. We reject this contention. 
This position is supported by the brief of the 
People in the Johnson case, as well as by the 
implied or expressed views of Magistrate Kaplan 
and all of the judges of the Court of Appeals. 
Mr. Fuerst stated that the people contended 
that the purpose of Section 722-b was to exclude 
any person, not a parent or legal guardian of a 
child in regular attendance at the school, from 
entering on the grounds. Mr. Fuerst and the 
Court then engaged in the following colloquy: 


“The Court: And no matter what the 
reason for entering may have been? 

“Mr. Fuerst: That’s right. 

“The Court: That is your interpretation? 

“Mr. Fuerst: The only exception is for the 
purpose of obtaining permission. That is the 
only exception that Judge Van Voorhis 
points out for the purpose of obtaining 
permission. You may enter for the purpose 
of obtaining permission.” 


Even if one were to accept Mr. Fuerst’s narrow 
interpretation of Section 722-b the People’s case 
must nevertheless fall because under Mr. Fuerst’s 
own interpretation of the Johnson case a citizen 
has the right to enter school grounds for the 
purpose of obtaining permission. As we have 
indicated no such opportunity was afforded the 
defendants in the case at Bar. 


Whether one assumes that the defendants were 
crossing the outer grounds of the William B. 
Ward Elementary School in order to obtain 
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permission to enter the school or whether one 
assumes that they were crossing the grounds 
for the sole purpose of entering the school in 
an attempt to register the children, the fact is 
that at no time did these defendants loiter for 
any purpose whatsoever. As we have pointed 
out, the defendants were brought to a station- 
ary position at point X-3, to which we have 
referred in People’s Exhibit 2, at the direction 
of Patrolman Bailey. Even if one were to as- 
sume that the defendants did loiter it is our 
holding that on the record in this case such 
“loitering” was for a purpose wholly legitimate 
in nature and one which we believe they had 
a constitutional right to pursue, subject to the 
limitations hereinafter discussed in this opinion. 
We hold that a person who seeks to register a 
child in school, whether that child be his own 
or whether he be a temporary guardian or 
custodian of that child, is an “implied invitee,” 
and that until such time as his request to 
register the child has been denied he remains 
an “implied invitee.” We further hold that one 
does not lose the status of an “implied invitee” 
simply because registration of a child may have 
been refused on a prior occasion. 

We should like to comment regarding a ref- 
erence in the People’s brief, to the decision in 
Ellis v. Allen, 4 A.D.2d 343, 165 N.Y.S.2d 624, 
626. The People refer to language in the opinion 
which states that: 


“School buildings are not public places in 
the sense that the use thereof may be de- 
manded as a matter of right by any in- 
dividual or organization as a forum for 
public or private discussions.” 


Although we would agree with the general 
language quoted by the People, the facts in 
Ellis v. Allen, as well as the precise holding in. 
that case, do not in any sense bear on the 
present issue. 

In Ellis v. Allen, a group of individuals in 
the City of Yonkers had petitioned the Yonkers 
school authorities for the right to hold an eve- 
ning meeting in a school auditorium. The meet- 
ing was political in nature. After their request 
had been denied, the Yonkers group commenced 
a proceeding to have the Commissioner of Edu- 
cation direct the Yonkers school authorities to 
grant their request for the use of the auditorium. 
The Commissioner denied this application, and 
the Supreme Court of Albany County affirmed 
the Commissioner's decision. 
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The Appellate Division in the case cited by 
the People reversed (italics ours) the Supreme 
Court of Albany County on the grounds that 
the petitioners had not had an ample hearing 
as to the reasonableness or the propriety of their 
request. Although the Appellate Division pointed 
out that the right of citizens to use a school 
auditorium is not absolute it cannot be arbitrar- 
ily denied but on the contrary, the determina- 
tion as to usage must be based on the reason- 
ablneness of the request and on all the other 
facts and circumstances. This decision illustrates 
precisely the rules under which public officials 
must act in exercising the police power in a 
case which involves freedom of speech. 

It is interesting to note that in the testimony 
of Lee Kahan, Principal of the William B. Ward 
School and the testimony of Dr. Herbert Clish, 
Superintendent of Schools of the City School 
District, we find this point of view expressly set 
forth. Both of these witnesses indicated clearly 
that the defendants deliberately sought to at- 
tract the interest of the press and of radio and 
television reporters to their attempt at registra- 
tion on September 21, 1960. Although the record 
is by no means clear as to whether newspaper 
people and radio and television people were “in- 
duced” by advance announcements of the de- 
fendants to appear at the William B. Ward 
School on September 21, 1960, the fact is that 
such representatives of the press, radio and 
television did appear. It should be noted, in 
passing, that none of the ladies and gentlemen 
of the press, radio and television, were parents 
or legal guardians of students in attendance at 
the school, nor had they received written per- 
mission to be on school premises. 

As a matter of fact, the testimony of Mr. 
Rukeyser is that he made a great point of greet- 
ing the members of the press and if we may 
characterize his conduct, he acted the part of a 
gracious host. Dr. Clish testified that: 


“Q. Did you, as Superintendent of Schools, 
instruct these patrolmen to have the news- 
paper men remove themselves from the 
premises? A. I am a member of the press 
club sir. 

“Q. I am just asking. You see sir, it has 
been injected that we, or my client, had 
caused this crowd of newspaper men to 
gather. A. No. Sir.” 


We should also again like to refer to the fact 
tkat in People v. Johnson (supra), although an- 
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other young man accompanied Johnson on to 
the school grounds in that case and was there 
during all of the period that Johnson was 
present he was not apprehended nor prosecuted 
for violating Section 722-b. 

We find it, therefore, difficult to understand 
the strict constructionist point of view of the 
People in this case, which would exempt re- 
presentatives of the press, radio and television 
from prosecution under Section 722-b, but which 
would make prosecution proper in the case of the 
defendants. We leave to the People the task of 
rationalizing the distinctions that they made on 
his record. 

In order to make our position entirely clear, 
we must point out that the only issue before 
us is the applicability of Section 722-b to the 
facts of the case at Bar. We have held that 
Section 722-b is not applicable in the instant 
case, and we have pointed out that Section 
722-b cannot be invoked as a complete restraint 
upon the rights of the people to speak freely, 
to petition those in authority and to protest 
regulations of Boards of Education in the ab- 
sence of a showing by the People that such acts 
have in fact or would reasonably be calculated to 
interfere with the normal conduct of school 
business. We also feel it incumbent upon us to 
state that although we must respect the legal 
right of the defendants to differ with the rules 
and regulations of the City School District, we 
view with dismay their gratuitous attacks upon 
the motives of the school authorities in pro- 
mulgating these rules and regulations. Whether 
these rules and regulations are proper, reason- 
able, or legally defensible is not for us to deter- 
mine. It is for us on this record to point out 
that those who have promulgated these regula- 
tions did not do so with any desire to deliberately 
effect segregation or to carry out a policy of 
bigotry or racial discrimination. 

Notwithstanding the foregoing we point out 
that the Rules and Regulations of the Board of 
Education of the City School District with re- 
spect to the doctrine of “neighborhood schools” 
are neither sacrosanct nor beyond the constitu- 
tional right of citizens to challenge. The Cor- 
poration Counsel for the City of New Rochelle 
has taken the position that people who differ 
with those rules and regulations of the school 
authorities must pursue such remedies as he 
suggests, as, for example, further conferences 
with the Superintendent of Schools at the Ad- 
ministration Building, or the commencement of 
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legal proceedings to require those in control of 
the school system to change these rules. It does 
not lie in the mouth of the Corporation Counsel 
to limit the remedies by which the defendants 
may elect to seek redress for these alleged 
grievances with respect to school districting rules. 

It is, however, within the proper jurisdiction of 
this Court, when asked to enforce Section 722-b, 
to hold that citizens have a constitutional right 
to differ with the school authorities as to the 
reasonableness of present rules and regulations. 

In Whitney v. People of State of California, 
274 U.S. 357, at page 375, 47 S.Ct. 641, at page 
648, 71 L.Ed. 1095, Mr. Justice Brandeis, in a 
concurring opinion, stated: 


“They (the Founding Fathers) believe 
that freedom to think as you will and to 
speak as you think are means indispensible 
to the discovery and spread of political truth; 
that without free speech and assembly dis- 
cussion would be futile; that with them, 
discussion affords ordinarily adequate pro- 
tection against the dissemination of noxious 
doctrine; that the greatest menace to free- 
dom is an inert people; that public discus- 
sion is a political duty; and that this should 
be a fundamental principle of the American 
government.” 


In Thomas v. Collins, 323 U.S. 516, on page 
530, 65 S.Ct. 315, on page 323, 89 L.Ed. 430, the 
Supreme Court stated: 


“It was not by accident or coincidence 
that the rights to freedom in speech and 
press were coupled in a single guaranty 
with the rights of the people peaceably to 
assembly and to petition for redress of 
grievances. All these * * * are inseparable.” 


A further statement by Mr. Justice Jackson in 
Thomas v. Collins, supra, appears at page 545 
of the opinion, at page 329 of 65 S.Ct, Mr. 
Justice Jackson wrote: 


“This liberty was not protected because 
the forefathers expected its use would always 
be agreeable to those in authority or that 
if exercised always would be wise, temper- 
ate, or useful to society. As I read their in- 
tentions, this liberty was protected because 
they knew of no other way by which free 
men could conduct representative democ- 
racy.” 


For the purposes of this. opinion, we can 
concede that the attempt to register the chil- 
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dren on September 21, 1960 may well have had 
as one of its purposes some of the element of 
public protest. We are, of course, left to spec- 
ulate, since the defendants were never granted 
access to the school on September 21st to receive 
any answer to their request. 

Proceeding, however, on the theory that one 
of the motives of the defendants was that of 
protest, we would point out that to invoke 
Section 722-b in the instant case would be in 
effect to deny to people having a legitimate 
and proper interest in schools the right of pro- 
test by peaceful means. 

We come at this point to a consideration of 
the potential applicability of the doctrine of 
“clear and present danger,” insofar as it involves 
the conduct of these defendants in their exer- 
cise of free speech, free assemblage and the 
pursuit of a legitimate purpose. Where the 
speech involved is open (and in the instant case 
it most certainly was), and where there is both 
time and opportunity for others to refute the 
language or sentiments expressed, the courts are 
rightfully insistent that the First Amendment 
protects the speech or writing unless and until 
there is imminent danger to the public. We 
therefore are faced squarely with the issue as 
to whether the presence of the eight defendants 
on the grounds of the William B. Ward School, 
exercising, as the People themselves concede, a 
mere right of protest, created an imminent dan- 
ger to the public. 

We accept without question the essential 
philosophy that conduct of citizens on public 
school premises must of necessity be consider- 
ably more circumscribed than it would be at a 
political discussion on the Boston Commons or 
in Hyde Park in London. We would agree that 
the protection of children in school, the main- 
tenance of proper atmosphere for education, 
places upon the right of freedom of speech or 
assemblage on school grounds, while school is 
in session, restrictions that are reasonable and 
proper. There is no question that the First 
Amendment of the Constitution of the United 
States, notwithstanding its unconditional lang- 
uage, provides no absolute immunity for all 
utterances. Martin v. City of Struthers, 319 U.S. 
141, 63 S.Ct. 862, 87 L.Ed. 1313; Cantwell v. 
State of Connecticut, 310 U.S. 296, 60 S.Ct. 900, 
84 L.Ed. 1213; Near v. State of Minnesota, 283 
U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357. See also 
“Clear and Present Danger Reexamined,” 51 
Columbia Review, 98, 100-01 (1951). 
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The issue is, therefore, one of degree and 
one of reasonableness in applying the restraint 
of legislation insofar as it may restrict the right 
of citizens under the First Amendment of the 
Constitution of the United States. 

To follow the course urged by the People in 
the instant case would be to adopt a policy of 
virtually unlimited restriction. Whether or not 
we agree with the purposes of these defendants, 
or with the means that they adopted to effect 
their protest against the established rules and 
regulations of the education authorities, we must 
be equally solicitous of the rights of others to 
protest, and to protest, if reasonableness dict- 
ates, on school premises and during school hours. 
A number of hypothetical examples which are 
matters of everyday knowledge come immed- 
iately to mind. We cite these hypotheses because 
under the doctrine advanced by the People none 
of the conduct involved would be lawful under 
Section 722-b. 

First let us assume that a group of parents of 
children attending a particular school, and who 
would seem to be peculiarly privileged under 
the language of Section 722-b, wish to protest 
some condition at the school where their chil- 
dren are in attendance. The condition may in- 
volve qualifications, deportment or morality of 
a teacher, the curriculum prevailing in the school, 
or any one of a dozen other matters which con- 
cem parents in the day-to-day administration of 
our schools. 

When the People were asked by the Court on 
this record whether they would grant to par- 
ents having children in a school the right of 
unlimited visitation for protest purposes, the 
People ultimately refused to answer the Court’s 
question. We would urge, however, that if Sec- 
tion 722-b is to be reasonably construed as a 
limitation on the right of free speech, then at 
some point the People must take a position as 
to whether parents of children attending a school 
have an unlimited right of protest, even though 
its exercise may in fact interfere with the con- 
duct of school business, and whether non-parents 
have no right whatever to protest. 

We would also point out that many nation- 
ally recognized civic, religious, fraternal, veteran 
and other groups have a proper interest in the 
administration for our school system. Under the 
strict construction of Section 722-b as urged by 
the People they would deprive the American 
Legion, the Veterans of Foreign Wars, the 
Knights of Columbus, Masonic Orders, benevo- 
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lent societies, educational groups, or other simi- 
lar groups from entering upon school grounds 
to discuss legitimate school business with school 
authorities, if such groups were not made up 
exclusively of parents or did not have the writ- 
ten permission of the school authorities. 

It is, of course, axiomatic that in dealing with 
legislation that curtails the form of an utter- 
ance and only indirectly suppresses its content, 
a less rigorous test than that of clear and present 
danger has evolved. Where the place, manner or 
time of utterance is conditioned upon that pre- 
vious compliance with specific regulations such 
as securing a permit (Saia v. People of State of 
New York, 334 U.S. 558, 68 S.Ct. 1148, 92 
L.Ed. 1574) or paying a tax (Follett v. Town 
of McCormick, 321 U.S. 573, 64 S.Ct. 717, 88 
L.Ed. 938), clear and present danger appar- 
ently need not be shown. Where such regulations 
are too broadly framed or are susceptible of 
discriminatory enforcement, they will be in- 
validated. Yet in cases involving these prior 
restraints, as well as in those involving legisla- 
tion imposing subsequent punishment which 
absolutely prohibited a form of expression by 
restrictions as to place, manner or time, the stat- 
utes must be justified as protective of some 
" social interest which, under the circumstances, 
outweighs society’s interest in unfettered speech 
(see Schneider v. State, 308 U.S. 147, 60 S.Ct. 
146, 84 L.Ed. 155). At page 161 of the Schneider 
decision in 308 U.S., at page 151 of 60 S.Ct., we 
find this significant language: 


“@ * ® As cases arise, the delicate and 
difficult task falls upon the courts to weigh 
the circumstances and to appraise the sub- 
stantiality of the reasons advanced in sup- 
port of the regulation of the free enjoy- 
ment of the rights.” 


It is our view that Section 722-b, when applied 
to an appropriate state of facts, is a justifiable 
restriction on the free right of the individual 
citizen to enter school grounds for any purpose 
not directly and legitimately connected with 
school business. We also believe that to apply 
722-b to persons on school grounds in connection 
with legitimate school business would require the 
People to establish, under the clear and present 


danger doctrine, some reasonable probability . 


that such presence on school grounds, even 
though in connection with legitimate school busi- 
ness, would reasonably lead to ascertainable in- 
terference with the proper and normal conduct 
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of the school. The record before us is bar- 
ren of any such showing. 


In the instant case, Dr. Clish, the Superinten- 
dent of Schools, and Mr. Lee Kahan, Principal 
of the William B. Ward Elementary School, 
both testified that on September 21, 1960 the 
pupils attending the William B. Ward Elemen- 
tary School were restless. Dr. Clish and Mr. 
Kahan also referred to some isolated incidents 
within the school but none of these were 
directly connected with the action of the defend- 
ants. If anything, it was the action of the 
People in having police officers stop these de- 
fendants outside of the school building, when 
their purpose for entering the school was as yet 
unascertained by the school authorities, which 
may very well have contributed to the condi- 
tions which Dr. Clish and Mr. Kahan refer to. 
In any event we find that the testimony of Dr. 
Clish and Mr. Kahan falls far short of establish- 
ing that the conduct of these defendants ap- 
proached even a strict limitation of the “clear 
and present danger doctrine” as this doctrine 
might be applicable to school buildings. Mr. 
Kahan testified as follows: 


“Q. One thing Mr. Kahan. You mentioned 
how your students were restless and appre- 
hensive, are you attributing that to the fact 
that the defendant was there on the 2lst, 
is that the reason? A. No. I am attributing 
to the publicity of the demonstration. 

“Q. I see. Therefore, to your statement, 
your statement would be that they might 
have heard about this thing and this caused 
the tension. A. That’s right, not Mr. Dennis. 

“Q. Now, you also mentioned this fact of 
some unrest in the music room. Was this 
prior to the time of the arrival of the group 
on the 14th? A. Yes it was. 

“Q. It was. So therefore, they had nothing 
to do with it then, the unrest in the music 
room? A. I didn’t say they had.” 


We also point out that even if the testimony 
of Dr. Clish and Mr. Kahan contained within 
it the seeds of conviction its very thrust would 
be self-defeated. 

In our complex society children are aware of 
many things, and perhaps should be aware of 
many more, as a result of press and radio re- 
ports, and as a result of overhearing discussions 
by their parents. Whether the subject matter 
which reaches the ears of children relates to 
an impending hurricane, disputes as to New 
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Rochelle school policies, a crisis at the United 
Nations, or even the World Series, it would 
hardly seem to be a reason for insulating our 
children against such news, even though it might 
make them, in the words of the Superintendent 
of Schools, “restless.” We believe that subject to 
the limitations on the right of free speech we 
have referred to earlier, that children in schools 
cannot be completely immunized against the 
normal functioning of the outside world, which 
includes the visitation to schools, within reason- 
able bounds, of groups of reputable citizens de- 
siring to see school authorities in connection with 
some matter directly affecting the conduct of 
the school. 

It is, of course, entirely clear that there is no 
issue before this Court with respect to either 
the reasonableness or legality of the so-called 
“Neighborhood School Policy” of the City School 
District of New Rochelle. The Court has taken 
judicial notice of the fact that the question of 
the legality of the Neighborhood School Policy 
is presently the subject of litigation in the United 
States District Court for the Southern District 
of New York. (This proceeding was commenced 
after the trial of this action.) The parties to 
that litigation are for practical purposes the 
same as those involved in the present contro- 
versy. 

We would point out that without passing on 
this legal issue, that there are statements by the 
defendants in the record before us with respect 
to the policy of the New Rochelle Board of 
Education which are at least ill-advised. The 
record of the City of New Rochelle has been 
consistently one of promoting racial tolerance 
and opening its school to all persons residing 
in the designated districts. We refer to the Com- 
missioner’s decision in the opinion of James E. 
Allen, Jr., Commissioner of Education of the 
State of New York, in the Taylor et al. case 
(No. 6775 May 20, 1960). 

The Commissioner makes two significant state- 
ments: 


“The Board of Education of this district, 
starting in 1948, has devoted a great deal 
of study and consideration to the problems 
of modernization and expansion of the total 
school plant, including the question of 
racial grouping as produced by changing 
residential patterns. 

“The Commissioner of Education may 
not interfere with any action taken by a 
Board of Education, unless such action vio- 





[Vox. 6 


lates a statutory or constitutional provision, 
or represents an abuse of statutory discre- 
tion (Matter of Cogen, 71 State Dept. 
Rpts. 60; Matter of District No. 3, Town 
of Hempstead, 73 id. 163; Matter of Davis, 
75 id. 57). 

“In the words of Judge Levin (Henry vs. 
Godsell et al. [D.C.], 165 Fed. Supp. 83 
[87]): “The fact that in a given area a 
school is populated almost exclusively by the 
children of a given race is not of itself evi- 
dence of discrimination.’ The question rather 
is whether or not ‘the standards observed 
were * * * adopted as a device to cir- 
cumvent the law.’” 


The Commissioner also refers to his opinion 
in Matter of Bell, 77 State Dept.Rpts. 37, where 
he said: 


“Because of the incidence of location, the 
mere fact that the preponderance of the 
children who would normally attend the 
neighborhood school happened to be white 
or Negro, of Polish, Irish, Scotch, Swedish, 
Italian or English descent or otherwise or 
who espouse one religion or another, does 
not require a board to attempt to gerry- 
mander the lines, to assign but a certain per- 
centage to a particular school. This would 
constitute as much discrimination as a gerry- 
mandered line to accomplish the opposite 
effect. The safety of the children, both 
white and Negro, is certainly a greater con- 
sideration than the claim made by these 
appellants that because there is a substan- 
tial predominance of Negroes in the North- 
east School, that this will mitigate against 
their educational program.” 


It is an indispensable part of the price we 
pay for freedom of speech to permit the en- 
trance into the marketplace of ideas or con- 
tentions, which even though erroneous in law, 
are, nevertheless, entitled to consideration for 
ultimate acceptance or rejection. 

One of the most challenging questions of our 
time is how to preserve the right of the protest- 
ant, the right of the objector, the right of the 
dissident, to reach the public marketplace of 
ideas. Since all of us must agree that ultimate 
decisions regarding government, including rules 
and regulations of a city school district, must 
be made in the light of the fullest public dis- 
cussion and understanding, it is incumbent upon 
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all Americans to jealously preserve the widest 
possible entrance to the marketplace where 
points of view, and particularly points of view 
of minorities, may be fully presented for dis- 
cussion and analysis. 

It is unquestionably true that in a simple 
rural society a soapbox, a healthy pair of lungs, 
and the ability to walk to the village square, 
give almost any citizen an opportunity to reach 
the “idea marketplace” of his community. At 
the present time, however, living in large urban 
communities, with a huge volume of daily news 
coming from all over the world and inundating 
newspapers, radio and television, it is frequently 
necessary for citizens to resort deliberately to 
the dramatic, to the “offbeat,” and even oc- 
casionally to the poor-taste device in order to 
gain a measure of attention. The cliche that 
newspapers are more prone to print that which 
is characterized as “bad news,” or that which is 
“sensational” in nature, is not without founda- 
tion in fact. We do not say this critically, but 
merely as an observation of our times. We must, 
therefore, use the greatest caution in protecting 
the right of the dissenter to reach the market- 
place of ideas, even if to do so he must on 
occasion impinge upon good manners, good 
taste, or good judgment. 

To paraphrase a statement made by Professor 
Walter Gelhorn, Betts Professor of Law at 
Columbia University, and a leading authority on 
Constitutional Law, in his excellent book en- 
titled “American Rights—the Constitution in 
Action,” we would state that our decision does 
not mean that in the United States citizens may 
roam at large through public schools, public lib- 
raries, public museums or similar establish- 
ments. Our decision does not mean that govern- 
ment cannot control the way in which these 
public places are to be used. Obviously schools 
must be preserved for their proper educational 
purposes; public libraries and public museums 
must similarly be preserved for the quiet enjoy- 
ment and use by all citizens. What we have said 
is that where a restriction is placed upon a 
citizen’s use of a public area restrictive legisla- 
tion must contain some definite and ascertain- 
able standards. These standards must be clearly 
designed to protect the public interest rather 


than to control the mere conduct of the citizen. 


Nothing on this record indicates that the conduct 
of the defendants constituted either illegal loiter- 
ing or presence on school grounds for anything 
other than a legitimate purpose. 
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For a general discussion of this doctrine see 
Niemotko v. State of Maryland, 1951, 340 U.S. 
268, 71 S.Ct. 325, 328, 95 L.Ed. 267, 280; Cox v. 
State of New Hampshire, 1940, 312 U.S. 569, 61 
S.Ct. 762, 85 L.Ed. 1049. 

In Cantwell v. State of Connecticut, 1940, 310 
U.S. 296, 60 S.Ct. 900, 84 L.Ed. 1213 we find 
this significant statement of the Supreme Court 
of the United States which appears on page 310, 
on page 906 of 60 S.Ct.: 


“In the realm of religious faith, and in 
that of political belief, sharp differences 
arise. In both fields the tenets of one man 
may seem the rankest error to his neighbor. 
To persuade others to his own point of 
view, the pleader, as we know, at times, 
resorts to exaggeration, to vilification of men 
who have been, or are, prominent in church 
or state, and even to false statement. But 
the people of this nation have ordained in 
the light of history, that, in spite of the 
probability of excesses and abuses, these 
liberties are, in the long view, essential to 
enlightened opinion and right conduct on 
the part of the citizens of a democracy.” 


In Terminiello v. City of Chicago, 1949, 337 
U.S. 1, 69 S.Ct. 894, 896, 93 L.Ed. 1131, Mr. 
Justice Douglas, speaking for a majority of the 
Court, declared that one of the foremost func- 
tions of free speech is not to soothe but to 
stimulate dispute. In Democracies, he said, 
speech “may indeed best serve its high pur- 
pose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they 
are, or even stirs people to anger.” 

In the instant case we, therefore, hold that 
Section 722-b was not intended to, nor does it, 
apply to persons entering upon school property 
with a legitimate purpose, namely, to seek regis- 
tration of their children in a school, even though 
the seeking of such registration of the children 
may involve the citizen in persuasion, argument 
and sharp differences of opinion with school 
authorities. Only when such conduct of citizens 
overtly affects the proper and normal conduct 
of a school would we believe that the legislature 
would have a constitutional right to impose a 
limitation upon such conduct. 

We, therefore, find the defendants before us 
not guilty of the offenses charged in the infor- 
mations. 

The informations are accordingly dismissed 
and the defendants discharged. 
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CRIMINAL LAW 
Disturbing the Peace—Georgia 


Arthur SAMUELS, et al. v. STATE. 
Dorothy A. MARTIN, et al. v. STATE. 


Court of Appeals of Georgia, Division No. 2, January 18, 1961, 118 S.E.2d 231, 233. 


SUMMARY: Negroes convicted in the city court of Savannah, Georgia, of assembling for the 
purpose of disturbing the public peace in violation of a state statute, brought error to the 
state court of appeals. The latter court noted undisputed evidence that defendants had been re- 
fused service at a Savannah drugstore’s “white” lunch counter; that they refused a city po- 
liceman’s request to leave the premises and were arrested by him; that they were at all times 
quiet, peaceable, orderly, and courteous; but that a number of white people and others had 
gathered both inside and outside the store during the incident. Although what defendants did 
“in and of itself did not amount to the disturbance of the public peace,” the court stated, 
“this is not essential to their conviction.” The trial court was said to be authorized to take 
judicial notice of the fact that most white people in the Southeast are so strongly in favor of 
maintaining the custom of segregated lunch counters that they have frequently raised violent 
and forceable resistance against attempts to change the practice. Since “these facts are so uni- 
versally known,” the court added, “the defendants were bound to know that their acts might 
result in violent opposition by the white people of the local community.” Affirming the judg- 
ments, the court held that, in exercising the city’s police power, the officer had both the right 
and duty to take such steps as would insure that defendants’ actions did not result in a dem- 


onstration of violence by either white people or Negroes. 


CARLISLE, Judge. 


The defendants in this case, Arthur Samuels, 
Ellis Mobley and Mary Louise Law, were tried 
in the City Court of Savannah on an accusation 
charging them with the offense of a misdemeanor 
in that they “did assemble at Liggett Drug Com- 
pany, Inc., for the purpose of disturbing the 
public peace and refused to disperse on being 
commanded to do so by sheriff, constable, and 
peace officer.” The defendants are all Negroes. 
Upon their trial before the judge, sitting with- 
out a jury, the evidence was not in dispute. It 
showed that the defendants entered the drug 
store in question on the afternoon of April 5, 
1960 between 3:30 and 3:45 and took their seats 
on stools at the lunch counter for the purpose 
of seeking service at the counter, which had, 
by custom, been reserved for service to white 
people only. The personnel of the store informed 
the defendants that the lunch counter was closed, 
the lights over the counter were extinguished and 
the defendants were refused service. This action 
was taken because they were Negroes. No em- 
ployee of the store asked the defendants to 
leave. A police officer of the City of Savannah 
was called and he requested the defendants to 
leave the store. They refused to leave and he 
placed them under arrest. The evidence further 


showed that a number of white people and 
others had gathered outside the store, were look- 
ing in through the windows, and others had 
gathered inside the store. Several witnesses testi- 
fied that in their opinion the presence of the 
defendants at the lunch counter would tend to 
create a disturbance. The defendants were char- 
ged with a misdemeanor under Code § 26-5301 
which provides: “Any two or more persons who 
shall assemble for the purpose of disturbing the 
public peace or committing any unlawful act, 
and shall not disperse on being commanded to 
do so by a judge, justice, sheriff, constable, cor- 
oner, or other peace officer, shall be guilty of a 
misdemeanor.” The trial judge found the defend- 
ants guilty and sentenced each to pay a fine of 
$100 or to serve five months in the public work 
camps. The defendants made a motion for a 
new trial on the general grounds, which motion 
was overruled, and the exception here is to that 
judgment. 

The conviction of the defendants was author- 
ized if the evidence adduced upon the trial of 
the case showed that the assembly of the de- 
fendants at the lunch counter of the drug store 
in question was for the purpose of disturbing 
the public peace. It is not disputed that their 
assembly was quiet, orderly and outwardly 
peaceable, and that what they did in and of it- 
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self did not amount to the disturbance of the 
public peace. However, this is not essential to 
their conviction. “The term ‘breach of the peace’ 
is generic, and includes all violations of the 
public peace or order, or decorum; in other 
words, it signifies the offense of disturbing the 
public peace or tranquility enjoyed by the citi- 
zens of a community; a disturbance of the public 
tranquility by any act or conduct inciting to 
violence or tending to provoke or excite others 
to break the peace; a disturbance of public 
order by an act of violence, or by any act likely 
to produce violence, or which, by causing con- 
sternation and alarm, disturbs the peace and 
quiet of the community. By ‘peace,’ as used in 
this connection, is meant the tranquility enjoyed 
by the citizens of a municipality or a community 
where good order reigns among its members. 
Breach of the peace is a common-law offense. 
* * * The offense may consist of acts of public 
turbulence or indecorum in violation of the 
common peace and quiet, of an invasion of the 
security and protection which the laws afford 
to every citizen, or of acts such as tend to excite 
violent resentment or to provoke or excite others 
to break the peace. Actual or threatened violence 
is an essential element of a breach of the peace. 
Either one is sufficient to constitute the offense. 
Accordingly, where means which cause disquiet 
and disorder, and which threaten danger and 
disaster to the community, are used, it amounts 
to a breach of the peace although no actual 
personal violence is employed. * * *” 9 C.J. 386, 
387, Breach of the Peace,§§ 1 and 2; 11 C.J.S. 
Breach of the Peace §§ 1, 2. Elmore v. State, 15 
Ga. App. 461, 83 S.E. 799; Faulkner v. State, 
166 Ga. 645, 665, 144 S.E. 193. For a similar state- 
ment of the rule see 8 Am.Jur. 834, 835, Breach 
of Peace, §§ 3 and 4. “One may be guilty of the 
common law offense of breach of the peace if he 
commit acts or make statements likely to provoke 
violence and disturbance or good order, even 
though no such eventuality be intended.” 8 Am. 
Jur., Breach of Peace, § 3, as amended by 1960 
cumulative supp., p. 52; Cantwell v. State of 
Connecticut, 310 U.S. 296, 309, 60 S.Ct. 900, 
84 L.Ed. 1213, 1221. 


As pointed out above, the evidence in this 


case shows without dispute that the defendants . 


entered the drug store in question in a quiet, 
peaceable and orderly manner; that they were 
not boisterous or otherwise unruly in their man- 
ner, but were courteous and quietly took their 
seats at the lunch counter requesting service. 
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The manager of the store closed the lunch 
counter because of the fact that they were 
colored. No question is presented by the record 
in this case as to the right of the defendants, if 
any such right exists, to be served at the lunch 
counter of the drug store. The sole question is 
whether their acts could reasonably be said to 
constitute a disturbance or breach of the peace. 
No law has been called to our attention, nor 
was any law invoked in the trial court, respect- 
ing the segregation “£ whites and Negroes at 
lunch counters opei.tc1 by private business 
concerns. So far as this court knows, there is 
no such law in the statute books, and the ques- 
tion of whether or not the proprietor of a parti- 
cular business concern desires to cater to whites 
or Negroes or to both races, is left entirely 
within the discretion of such proprietor, insofar 
as the statute books of this State are concerned. 
However, the trial court, as it was authorized 
to do, undoubtedly took judicial cognizance of 
the fact that it was then, and has been for 
many decades, the custom, not only in Savan- 
nah, Georgia, but in all places in Georgia, and 
for that matter, in the southeastern part of the 
United States, not to serve white people and 
Negroes at the same lunch counters; that the vast 
majority of the white people in these areas, 
whether rightfully or wrongfully, possess strong 
feelings with regard to this custom and are in 
favor of its continuance; that such feelings are 
so strong among the white people of the section 
that attempts to break down this custom have 
more frequently than not, been met with violent 
and forceable resistance on the part of the white 
people. These facts are so universally known 
that the court was authorized to take judicial 
notice of them (31 C.J.S. Evidence § 30, p. 
574), and the defendants were bound to know 
that their acts might result in violent opposition 
by the white people of the local community. 
These are facts which the officer in making the 
arrest undoubtedly took into consideration. In the 
exercise of the police power of the municipality, 
the police officer had not only the right but the 
duty and obligation to take such steps as would 
insure that the defendants’ actions did not result 
in any demonstration of violence either by white 
people or by Negroes. The evidence shows that 
the police officer quietly and courteously re- 
quested the defendants to leave the premises; 
that they refused to do so and that only after 
their refusal to leave the premises were they 
placed under arrest. This court cannot say, in 
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view of these facts, that the conviction of the 
defendants under the provisions of the Code 
section quoted was unauthorized. 
Judgment affirmed. 
TOWNSEND, P. J., and FRANKUM and 
JORDAN, JJ., concur. 
e 


oO co 


Martin v. State 


SYLLABUS OPINION 
BY THE COURT 
CARLISLE, Judge. 


The facts in this case, while involving a separ- 
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ate and distinct occurrence, are substantially and 
legally identical with the facts in Samuels v. 
State, Ga. App., 118 S.E.2d 231, and the ruling 
and judgment in that case is controlling of the 
issues presented in this case. The evidence 
authorized the verdicts and judgments of guilty 
and the trial court did not err in overruling the 
motion for a new trial on the general grounds. 


Judgment affirmed. 


TOWNSEND, P. J. and FRANKUM and 
JORDAN, JJ. concur. 





CRIMINAL LAW 


"Sit-Ins''—Louisiana 


STATE of Louisiana v. Mary BRISCOE, et al., ete. 
STATE of Louisiana v. Jannette HOSTON, et al., etc. 
STATE of Louisiana v. John B. GARNER, et al., etc. 


Nineteenth Judicial District Court, Louisiana, Division A, July 5, 1960, Nos. 35,566, 35,567, 35,568. 
Supreme Court of Louisiana, October 5, 1960, Nos. 45,336, 45,337, 45,338. 


SUMMARY: Sixteen Negroes were arrested in Baton Rouge, Louisiana, after they refused to 
move from seats at lunch counters when asked to do so by the proprietors of the establish- 
ments. They were fined $100 each and sentenced to 30-day jail terms. Petitions for writs of 
certiorari, mandamus and prohibition were filed with the Louisiana Supreme Court, but were 
refused on the ground that the court may not review facts in criminal cases. Reproduced below 
are an information, minutes of the trial court, and the supreme court’s refusal of writ in a 


typical case. 


Information 


STATE OF LOUISIANA 
PARISH OF EAST BATON ROUGE 
NINETEENTH JupiciaAL Districr Court 


RALPH L. ROY, Assistant District Attorney 
of the Nineteenth Judicial District of the State 
of Louisiana, who, in name and by the authority 
of said State, prosecutes in this behalf, in proper 
person, comes into the Nineteenth Judicial Dis- 
trict Court of the State of Louisiana, in the 
Parish of East Baton Rouge, and gives the said 
Court here to understand and be informed that 

1. MARY BRISCO (CF) 

2. EDDIE C. BROWN, JR. (CM) 

3. LARRY L. NICHOLS (CM) 


4, CHARLES L. PEABODY (CM) 
5. LAWRENCE HURST (CM) 

6. SANDRA ANN JONES (CF) 
7. MACK JONES (CM) 


late of the Parish of East Baton Rouge, on the 
Twenty-ninth day of March in the year of our 
Lord One Thousand Nine Hundred and Sixty 
with force of arms, in the Parish of East Baton 
Rouge, aforesaid, and within the jurisdiction of 
the Nineteenth Judicial District Court of Lou- 
isiana in and for the Parish of East Baton Rouge, 
then and there being, unlawfully violated Article 
103-Section 7 of the Louisiana Criminal Code in 
that they refused to move from a cafe counter 
seat at Greyhound Restaurant, 212 St. Phillip 
Street, Baton Rouge, Louisiana, after having 
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been ordered to do so by the agent of Grey- 
hound Restaurant; said conduct being in such 
manner as to unreasonably, and foreseeably dis- 
turb the public, contrary to the form of the 
Statutes of the State of Louisiana, in such case 
made and provided, in contempt of the authority 
of said State, and against the peace and dignity 
of the same. 
S/ Ralph L. Roy 

Assistant District Attorney, 

Nineteenth Judicial District 

of Louisiana 


Trial Court Minutes 
TUESDAY, JULY 5, 1960 


NINETEENTH JupiciAL District Court, Division 
A, HonoraBLe Frep S. LEBLANC, JUDGE PRE- 
sipiInc, Was OPENED Pursuant To ADJOURN- 
MENT. 


No. 35,566: State of Louisiana Vs. Mary Bris- 
coe, et al. 


The accused, having previously been tried and 
found guilty of disturbing the peace, were this 
day present in court represented by counsel. 

The accused, through counsel, filed a motion 
for a new trial. The motion was argued and 
submitted, and the Court, for oral reasons as- 
signed, overruled the motion for a new trial, to 
which ruling of the Court counsel for the ac- 
cused excepted and reserved a formal bill of 
exception. Counsel for the accused stated to the 
Court that he would like to renew all reserva- 
tions and motions previously filed, all notices 
previously given, and all bills of exception previ- 
ously taken. 

The accused were brought before the bar for 
sentence. Whereupon, the Court sentenced each 
of the accused, Mary Briscoe, Eddie C. Brown, 
Jr., Larry N. Nichols, Charles L. Peabody, Law- 
rence Hurst, Sandra Ann Jones and Mack Jones, 
to pay a fine of $100.00 and costs, or in default 
of payment thereof to be confined in the parish 
jail for ninety days, and in addition thereto to 
be confined in the parish jail thirty days, the 
latter part of this sentence to run consecutively 
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with the first part of this sentence in the event 
of non-payment of the fine and costs, to which 
sentence counsel for the accused excepted and 
reserved a formal bill of exception. Counsel for 
the accused requested that the accused be re- 
leased on their present bonds and gave notice to 
the Court and opposing counsel of his intention 
to apply to the Supreme Court of the State of 
Louisiana for writs of certiorari, mandamus and 
prohibition. The Court granted counsel for the 
accused until July 20, 1960 at 10 o'clock A.M. 
for the purpose of applying to the Supreme 
Court for writs, and ordered the accused released 
on their present bonds pending the application 
for said writs. 


COURT ADJOURNED UNTIL Wednesday, 
July 6, 1960, at 10:00 O'CLOCK A.M. 
/s/ James E. Valentine 
Deputy Clerk of Court 


Supreme Court Action 
SUPREME COURT OF LOUISIANA 


New Orleans 
October 5, 1960 
BY HAWTHORNE, J.: 


State of Louisiana v. Mary Briscoe et al., No. 
45,336. 

o 2 o 

In re: Mary Briscoe et al applying for writs of 
certiorari, mandamus and prohibition 

2 o a 

Writs refused. 

This Court is without jurisdiction to review 
facts in criminal cases. See Art. 7, Sec. 10., La. 
Constitution of 1921. The rulings of the district 
judge on matters of law are not erroneous. See 
Town of Pontchatoula vs. Bates, 173 La., 824, 
138 So., 851. 

/s/ FWH 
/s/ JBH 
/s/ EHMcC 
/s/ WBH 
/s/ RAV 
/s/ LPG 
/s/ HFT 
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CRIMINAL LAW 


Sit-lns—Texas 


S. J. BRISCOE v. STATE of Texas. 
Yvonne TUCKER v. STATE of Texas. 
Gerald JOHNSON v. STATE of Texas. 
Joel RUCKER v. STATE of Texas. 


Court of Criminal Appeals of Texas, December 14, 1960, 341 S.W.2d 432, 433, 434. 


SUMMARY: As a result of lunch counter sit-in demonstrations at a Marshall, Texas, variety 
store, four young Negroes were separately prosecuted on charges of unlawful assembly. The 
prosecutions were brought under a statute defining unlawful assembly as “the meeting of three 
or more persons with intent to aid each other by violence or in any other manner either 
to commit an offense or illegally deprive any person of any right or to disturb him in the 
enjoyment thereof.” The complaint and information in each case alleged that defendant and 
others did “unlawfully meet together with intent to aid each other by violence or in some 
other manner” in entering a private business establishment “to illegally deprive” the 
named manager of the store of “his right of pursuing the labor, occupation and employ- 
ment” of operating a lunch counter. Each defendant was convicted and fined. On appeal, 
the state court of criminal appeals in each case reversed and ordered the prosecution “under 
the present complaint and information” dismissed. The court noted that the allegation 
“by violence or in some other manner” was in the disjunctive, and held that it rendered 
the information uncertain for failing to give notice whether the state would rely on “viol- 
ence” or “some other manner” as the method of committing the offense. Where a statute 
provides that an offense may be committed by various methods, the pleader seeking to 
charge more than one of those methods may not charge in the disjunctive, the court de- 


clared. [See Also Rucker v. State, 6 Race Rel. L. Rep. 183, infra. ] 


WOODLEY, Judge. 


OPINION 


The complaint and information alleged in part 
that appellant, with Lawrence Joseph, Jeanette 
Otis and Albert F. Campbell, and others, did 
“unlawfully meet together with intent to aid 
each other by violence or in some other man- 
ner, to wit; by meeting and entering a private 
place of business, to illegally deprive W. W. 
Hall of his right of pursuing the labor, occupa- 
tion and employment” of operating a lunch 
counter, the purpose of said unlawful assem- 
bly and the intent of appellant, Lawrence Jo- 
seph, Jeanette Otis and Albert F. Campbell in 
engaging therein being “to prevent said W. W. 
Hall from pursuing said labor, occupation and 
employment, and to intimidate him from fol- 
lowing his daily vocation, and to interfere with 
his said labor and employment.” 


Art. 439 V.A.P.C. defines an unlawful assem- 
bly as “the meeting of three or more persons 
with intent to aid each other by violence or in 
any other manner either to commit an offense 
or illegally deprive any person of any right or 
to disturb him in the enjoyment thereof.” 


Art. 449 V.A.P.C. provides that if the purpose 
of the unlawful assembly be to prevent any 
person from pursuing any labor, occupation or 
employment, or to intimidate any person from 
following his daily avocation, or to interfere 
in any manner with the labor or employment 
of another, the punishment shall be by fine not 
exceeding five hundred dollars. 

The complaint and information were drawn 
under the above statutes and trial thereon re- 
sulted in a jury verdict finding appellant guilty 
and assessing a $400.00 fine. 

Under the statute the intent of the persons 
meeting to aid each other to commit an offense 
or to illegally deprive any person of any right 
or to disturb him in the enjoyment of any 
right, may be the intent to do so by violence 
or the intent to do so in some other manner 
than by violence. 

The information was in the disjunctive, and 
gave no notice whether the state would rely on 
an intent by violence to disturb W. W. Hall and 
deprive him of his right to operate a lunch coun- 
ter, or would rely upon proof of an intent to so 
disturb and deprive W. W. Hall of such right 
by some means other than by the use of vio- 
lence. 
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Where a statute provides that an offense may 
be committed by one of various methods, if the 
pleader seeks to charge more than one of the 
methods stated, it is not permissible to charge 
in the disjunctive. Lewellen v. State, 54 Tex. 
Cr.R. 640, 114 S.W. 1179. 

The allegation “by violence or in some other 
manner’ renders the information uncertain. 
Manuai of Reversible Errors by Erisman, Sec. 
24 p. 16, and cases cited; Branch’s Ann. P.C.2d 
Ed., Sec. 523, and cases cited. 

The trial court erred in overruling appellant's 
motion to quash the information because of such 
uncertainty. 

The judgment is reversed and the prosecu- 
tion under the present complaint and informa- 
tion is ordered dismissed. 

2 * = 


[Tucker v. State] 


WOODLEY, Judge. 

The offense is unlawful assembly to prevent a 
person from pursuing his labor; the punishment, 
a fine of $500. 

The complaint and information are insufk- 
cient and the error of the court in overruling 
appellant’s motion to quash requires reversal 
for the reasons stated in Briscoe v. State, 
Tex.Cr.App., 341 S.W.2d 432. 

The judgment is reversed and the prosecution 
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under the present complaint and information is 
ordered dismissed. 


[Johnson v. State] 


WOODLEY, Judge. 

The offense is unlawful assembly to prevent 
a person from pursuing his labor; the punish- 
ment, a fine of $500. 

The record is in the same condition as in 
Briscoe v. State, Tex.Cr.App., 341 S.W.2d 432. 

For the reasons there stated, the judgment 
is reversed and prosecution under the present 
complaint and information is ordered dismissed. 

= 2 = 


[Rucker v. State] 


WOODLEY, Judge. 

The offense is unlawful assembly to prevent 
a person from pursuing his labor; the punish- 
ment, a fine of $425. 

The complaint and information herein are in 
all material respects the same as the informa- 
tion against Briscoe v. State, Tex.Cr.App., 341 
S.W.2d 432. The motion to quash the informa- 
tion and the court’s ruling thereon are also the 
same and require reversal. 

The judgment is reversed and the prosecution 
under the present complaint and information 
is ordered dismissed. 





CRIMINAL LAW 


Trespass—Georgia 
J. H. WALKER, et al. v. STATE. 


Court of Appeals of Georgia, Division No. 2, January 18, 1961, 118 S.E.2d 284. 


SUMMARY: Defendants in five cases were tried and convicted in the city court of Savannah, 
Georgia, for violating the state statutes making it unlawful for any person to refuse and fail to 
leave the premises of another when requested to do so by the owner or his agent. The cases 
were appealed to the state supreme court by defendants, who asked that the statute be de- 
clared unconstitutional; but since it was found that no constitutional question had been prop- 
erly raised, the cases were transferred to the state court of appeals. The latter court affirmed 
the judgments upon finding that the evidence applicable to each defendant was sufficient to 
sustain a conviction. 


FRANKUM, Judge. 


SYLLABUS OPINION 
BY THE COURT 


Each defendant named in the accusations in 


the above-stated cases was tried and convicted 
in the City Court of Savannah of a misde- 
meanor, specifically a violation of the following 
quoted law of this State: “It shall be unlawful 


for any person, who is on the premises of an- 
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other, to refuse and fail to leave said premises 
when requested to do so by the owner or any 
person in charge of said premises or the agent 
or employee of such owner or such person in 
charge. Any person violating the provisions of 
this section shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished 
as for a misdemeanor.” Ga.L.1960, p. 142 (Code 
Ann. § 26-3005). Each defendant sought a new 
trial, which was refused. The cases were ap- 
pealed to the Supreme Court of Georgia, which 
court was asked to declare the above-quoted 
statute unconstitutional; no constitutional ques- 
tion was properly raised, and the cases were 
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transferred to this court by the Supreme Court. 
See Walker v. State, 216 Ga. 474, 117 S.E.2d 
156. 

The only question before this court is whether 
the evidence applicable to each respective de- 
fendant is sufficient to sustain a conviction. That 
question must be answered in the affirmative 
because the evidence shows, without dispute, 
each defendant violated the above-quoted stat- 
ute. The respective motions for a new trial were 
properly overruled. 

Judgments affirmed. 

TOWNSEND, P. J., and CARLISLE and JOR- 
DAN, JJ., concur. 





CRIMINAL LAW 
Trespass—North Carolina 


STATE vy. John Thomas AVENT, et al. 
Supreme Court of North Carolina, January 20, 1961, 118 S.E.2d 47. 


Summary: Five Negroes and two white persons were arrested and indicted on trespassing 
charges as a result of a “sit-in” at a luncheonette in a Durham, North Carolina, general va- 
riety store. There was evidence that the luncheonette was separated by railings and chains 
from the rest of the store and that posted signs stated that it was operated for employees 
and invited guests only; that, before defendants were seated, the store manager told each of 
them that it was open only to employees and invited guests, and asked them not to take seats; 
that defendants seated themselves, the manager asked them to leave, and they refused to do 
so without service; and that the manager called a police officer who arrested them after they 
refused the officer’s request that they leave. Defendants were convicted, and appealed to 
the state supreme court. 


The court overruled all assignments of error, leaving convictions in effect. It was held 
that in the absence of an applicable anti-discrimination statute, an operator of a privately 
owned and operated restaurant, not being an innkeeper, has the right to select the clientele 
he will serve, even on the basis of race. The court also held that the policeman had the 
right and duty to arrest defendants in the luncheonette because they were committing mis- 
demeanors in his presence, and that there was no merit in the contention that this arrest 
constituted state action denying defendants rights guaranteed by the Fourteenth Amendment. 
The contentions that the judicial proceedings against defendants constituted state action to 
enforce racial segregation in violation of their rights under the Fourteenth Amendment’s 
due process and equal protection clauses and that the trespass statutes were being unconsti- 
tutionally applied for the same purpose were likewise overruled. The court reasoned that, 
having statutorily prohibited trespassing on private property, the state could constitutionally 
“give or create a neutral legal framework” in which the landowner could protect his prop- 
erty from trespassers in violation of the statutes, even though the “clear and legal right of 
racial discrimination of the owner” was enforced by the same process. To accept defendants’ 
contentions, the court noted, would mean that impartial administration of the statutes would 
be impossible in that the landowner’s rights against white trespassers could be enforced in 











1961-62] 


COURTS 173 


court but his rights against Negro trespassers and against white and Negro trespassers in 
company could not be judicially enforced, a denial to the white race of the equal protection 
of the law. The court further rejected the argument that defendants’ free spech and assemb- 
ly rights to advocate the termination of racial discrimination were violated by the arrest and 
judicial process, holding that such rights are unquestioned at a proper place and hour but 
that there was no constitutional right in trespassers to exercise them upon another’s private 
property in violation of statutes. The contention that racial discrimination in the store could 
not be enforced because the owner was licensed by the city to operate it was rejected on the 


basis of cited precedents. 


STATEMENT OF THE CASE 
BY THE COURT 


Seven criminal actions, based on seven sep- 
arate indictments, which were consolidated and 
tried together. 

The indictment in the case of defendant John 
Thomas Avent is as follows: “The Jurors for 
the State upon their oath present, That John 
Thomas Avent, late of the County of Durham, 
on the 6th day of May, in the year of our Lord 
one thousand nine hundred and sixty, with 
force and arms, at and in the county aforesaid, 
did unlawfully, willfully and intentionally after 
being forbidden to do so, enter upon the land 
and tenement of S. H. Kress and Company 
store located at 101—103 W. Main Street in 
Durham, N. C., said S. H. Kress and Company, 
owner, being then and there in actual and 
peaceable possession of said premises, under 
the &ontrol of its manager and agent, W. K. 
Boger, who had, as agent and manager, the 
authority to exercise his control over said pre- 
mises, and said defendant after being ordered 
by said W. K. Boger, agent and manager of 
said owner, S. H. Kress and Company, to leave 
that part of the said store reserved for employ- 
ees and invited guests, willfully and unlawfully 
refused to do so knowing or having reason to 
know that he, the said John Thomas Avent, de- 
fendant, had no license therefor, against the 
form of the statute in such case made and pro- 
vided and against the peace and dignity of the 
State.” 

The other six indictments are identical, ex- 
cept that each indictment names a different de- 
fendant. 

The State’s evidence tends to show the fol- 
lowing facts: 

On 6 May 1960 S. H. Kress and Company 
was operating a general variety store on Main 
Street in the city of Durham. Its manager, W. 
K. Boger, had complete control and authority 
over this store. The store has two selling floors 


and three stockroom floors, and is operated to 
make a profit. On the first floor the store has a 
stand-up counter, where it serves food and 
drinks to Negroes and White people. The 
luncheonette department serving food is in the 
rear of the basement on the basement floor. 
On 6 May 1960 S. H. Kress and Company had 
iron railings, with chained entrances, sepa- 
rating the luncheonette department from other 
departments in the store, and had signs posted 
over that department stating the luncheonette 
department was operated for employees and in- 
vited guests only. Customers on that date in 
the luncheonette department were invited 
guests and employees. 


On 6 May 1960 these seven defendants, five 
of whom are Negroes and two of whom (Joan 
Harris Nelson and Frank McGill Coleman) 
are members of the White race, were in the 
store. Before the seven defendants seated 
themselves in the luncheonette department, and 
after they seated themselves there, W. K. Boger 
had a conversation with each one of them. He 
told them that the luncheonette department 
was open for employees and invited guests 
only, and asked them not to take seats there. 
When they seated themselves there, he asked 
them to leave. They refused to leave until after 
they were served. He called an officer of the 
city police department. The officer asked them 
to leave. They did not do so, and he arrested 
them, and charged them with trespassing. 
The seven defendants were not employees of 
the store. They had no authority or permission 
to be in the luncheonette department. 


On cross-examination W. K. Boger testified in 
substance: §. H. Kress and Company has 50 


* counters in the store, and it accepts patronage 


of Negroes at those 50 counters. White people 
are considered guests. Had the two White de- 
fendants come into the store on 4 May 1960, 
I would not have served them in the luncheon- 
ette department for the reason they had made 
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every effort to boycott the store. He would 
have served the White woman defendant, but 
he asked her to leave when she gave her food 
to a Negro. The object of operating our store 
in Durham is definitely to make a profit. It is 
the policy of our store to operate all counters 
dependent upon the customs of the community. 
It is our policy in Durham to refuse to serve 
Negroes at the luncheonette department down- 
stairs in our seating arrangement. It is also our 
policy there to refuse to serve White people in 
the company of Negroes. We had signs all over 
the luncheonette department to the effect that 
it was open for employees and invited guests. 

Captain Cannady of the Durham Police De- 
partment testified in substance: As a result of 
a call to the department he went to S. H. Kress 
and Company's store. He saw on 6 May 1960 
all the defendants, except Coleman, seated at 
the counter in the luncheonette department. He 
heard W. K. Boger ask each one of them to 
leave, and all refused. He asked them to leave, 
and told them they could either leave or be 
arrested for trespassing. They refused to leave, 
and he charged them with trespassing. He knew 
W. K. Boger was manager of the store. He 
makes an arrest when an offense is commit- 
ted in his presence, and the defendants were 
trespassing in his presence. 

When the State rested its case, all seven de- 
fendants testified. The five Negro defendants 
testified in substance: All are students at 
North Carolina College for Negroes in Dur- 
ham. Prior to 6 May 1960, Negroes, including 
some of the Negro defendants, had been 
refused service by S. H. Kress and Company 
in its luncheonette department. All are mem- 
bers of a student organization, which met 
on the night of 5 May 1960, and planned to 
go the following day to Kress’ store, make a 
purchase, and then to go to the luncheonette 
department, take seats, and request service. 
The following day the five Negro defendants 
did what they planned. 

The White woman defendant, Joan Harris 
Nelson, is a student at Duke University. Prior 
to 6 May she had not attended the meetings at 
the North Carolina College for Negroes for the 
purpose of securing service at the luncheonette 
department of the Kress store, though she has 
attended some of the meetings since then. 
She had been on the picket lines in front of 
the store. On 6 May 1960 she went into the 
Kress store, bought a ball-point pen, went to 
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the luncheonette department, and took a seat. 
She was served, and while eating she offered 
to buy some food for Negroes from the North 
Carolina College, who were sitting on each 
side of her. When she was served food, no Ne- 
groes were in the luncheonette department. Mr. 
W. K. Boger asked her to leave because she 
was not invited, and was antagonizing custom- 
ers. She did not leave, and was arrested. 

The White male defendant, Frank McGill 
Coleman, is a student at Duke University. On 6 
May 1960 he went into the Kress store, bought 
a mother’s day card, joined his friend, Bob 
Markham, a Negro, and they went to the lunch- 
eonette department, and seated themselves. He 
asked for service, and was refused. Mr. W. K. 
Boger asked them to leave, telling them they 
were not invited guests, and he refused to do 
so, and was arrested. Prior to this date he had 
carried signs in front of the Kress store and 
other stores discouraging people to trade with 
them. 

Some, if not all, of the defendants had been 
engaged previously in picketing the Kress store, 
and in urging a boycott of it, unless their de- 
mands for service in the luncheonette depart- 
ment were acceded to. 

Jury Verdict: All the defendants, and each 
one of them, are guilty as charged. 

From judgments against each defendant, each 
defendant appeals. 5 

SI 


oO ° 


PARKER, Justice. 


Each defendant—five of whom are Negroes 
and two members of the White race—before 
pleading to the indictment against him or her 
made a motion to quash the indictment. The 
court overruled each motion, and each de- 
fendant excepted. The motions were made in 
apt time. State v. Perry, 248 N.C. 334, 103 
S.E.2d 404; Carter v. Texas, 177 U.S. 442, 
20 S.Ct. 687, 44 L.Ed. 839; 27 AmJur., Indict- 
ments and Information, § 141. 

At the close of all the evidence each defendant 
made a motion for judgment of compulsory 
nonsuit. Each motion was overruled, and each 
defendant excepted. 

S. H. Kress and Company is a privately owned 
corporation, and in the conduct of its store in 
Durham is acting in a purely private capacity to 
make a profit for its shareholders. There is 
nothing in the evidence before us, or in the 
briefs of counsel to suggest that the store build- 
ing in which it operates is not privately owned. 
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In its basement in the luncheonette department 
it operates a restaurant. “While the word ‘res- 
taurant’ has no strictly defined meaning, it 
seems to be used indiscriminately as a name for 
all places where refreshments can be had, from 
a mere eating house and cookshop, to any other 
place where eatables are furnished to be con- 
sumed on the premises. Citing authority. It has 
been defined as a place to which a person resorts 
for the temporary purpose of obtaining a meal 
or something to eat.” State v. Shoaf, 179 N.C. 
744, 102 S.E. 705, 9 A.L.R. 426. To the same ef- 
fect see, 29 Am.Jur., (1960), Innkeepers, § 9, p. 
12. In Richards v. Washington F. & M. Ins. Co., 
60 Mich. 420, 27 N.W. 586, 588, the Court said: 
“A ‘restaurant’ has no more defined meaning, 
(than the English word shop), and is used in- 
discriminately for all places where refreshments 
can be had, from the mere eating-house or cook- 
shop to the more common shops or stores, where 
the chief business is vending articles of consump- 
tion and confectionery, and the furnishing of 
eatables to be consumed on the premises is 
subordinate.” Quoted with approval in Michigan 
Packing Co. v. Messaris, 257 Mich. 422, 241 N.W. 
236, and restated in substance in 43 C.J.S. Inn- 
keepers § 1, subsection b, p. 1132. 


No statute of North Carolina requires the ex- 
clusion of Negroes and of White people in 
company with Negroes from restaurants, and no 
statute in this State forbids discrimination by 
the owner of a restaurant of people on account 
of race or color, or of White people in company 
with Negroes. In the absence of a statute for- 
bidding discrimination based on race or color in 
restaurants, the rule is well established that an 
operator of a privately owned restaurant pri- 
vately operated in a privately owned building 
has the right to select the clientele he will serve, 
and to make such selection based on color, race, 
or White people in company with Negroes or 
vice versa, if he so desires. He is not an inn- 
keeper. This is the common law. State v. Cly- 
burn, 247 N.C. 455, 101 S.E.2d 295; Williams v. 
Howard Johnson’s Restaurant, 4 Cir., 268 F.2d 
845; Slack v. Atlantic White Tower System, Inc., 
D.C., 181 F.Supp. 124, affirmed by the US. 
Court of Appeals for the 4 Cir., 284 F.2d 746; 
Alpaugh v. Wolverton, 184 Va. 943, 36 S.E.2d 


906; Wilmington Parking Authority v. Burton, ~ 


Del., 157 A.2d 894; Nance v. Mayflower Tavern, 
106 Utah 517, 150 P.2d 773. See 10 Am Jur., 
Civil Rights, § 21; Powell v. Utz, D.C., 87 F. 
Supp. 811; and Annotation 9 Am. & Eng.Ann. 
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Cas. 69—statutes securing equal rights in places 
of public accommodation. We have found no 
case to the contrary after diligent search, and 
counsel for defendants have referred us to none. 

In Alpaugh v. Wolverton, supra [184 Va. 943, 
36 S.E.2d 908], the Court said: “The proprietor 
of a restaurant is not subject to the same duties 
and responsibilities as those of an innkeeper, nor 
is he entitled to the privileges of the latter. Cit- 
ing authority. His rights and responsibilities are 
more like those of a shopkeeper. Citing author- 
ity. He is under no common-law duty to serve 
every one who applies to him. In the absence 
of statute, he may accept some customers and 
reject others on purely personal grounds. Citing 
authority.” 

In Boynton v. Commonwealth of Virginia, 81 
S.Ct. 182, 188, the Court held that a Negro 
passenger in transit on a paid Interstate Trail- 
ways’ journey had a right to food service under 
the Interstate Commerce Act, 49 U.S.C.A. § 1 et 
seq., in a Bus Terminal Restaurant situate in the 
Bus Station, and operated under a lease by a 
company not affiliated with the Trailways Bus 
Company. Then the Court in the majority opin- 
ion deliberately stated: “We are not holding that 
every time a bus stops at a wholly independent 
roadside restaurant the Interstate Commerce Act 
requires that restaurant service be supplied in 
harmony with the provisions of that Act.” 

In State v. Clyburn, supra [247 N.C. 455, 101 
S.E.2d 296], the defendants were tried on similar 
warrants charging that each defendant unlaw- 
fully entered upon the land of L. A. Coletta and 
C. V. Porcelli after being forbidden to do so 
and did “unlawfully refuse to leave that portion 
of said premises reserved for members of the 
White Race knowing or having reason to know 
that she had no license therefor.” Coletta and 
Porcelli did business under the trade name of 
Royal Ice Cream Company retailing ice cream 
and sandwiches. The building in which they 
did business is separated by partition into two 
parts. One part has a door opening on Dowd 
Street, the other a door opening on Roxboro 
Street. Each portion is equipped with booths, 
a counter and stools. Over the Dowd Street 
door is a large sign marked Colored, over the 
Roxboro Street door is a similar sign marked 
White. Sales are made to different races only 
in the portions of the building as marked. De- 
fendants, all Negroes, went into the building 
set apart for White patrons, and requested serv- 
ice. Coletta asked them to leave. They refused 
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to do so, and they were arrested by a police 
officer of the city of Durham. All were. con- 
victed, and from judgments imposed, all ap- 
pealed to the Supreme Court. We found No 
Error in the trial. The Court in its opinion 
said: “The right of an operator of a private 
enterprise to select the clientele he will serve 
and to make such selection based on color, if he 
so desires, has been repeatedly recognized by the 
appellate courts of this nation. Maden v. Queens 
County Jockey Club, 296 N. Y. 249, 72 N.E.2d 
697, 1 A.L.R.2d 1160; Terrell Wells Swimming 
Pool v. Rodriguez, Tex.Civ.App., 182 S.W.2d 
824; Booker v. Grand Rapids Medical College, 
156 Mich. 95, 120 N.W. 589, 24 L.R.A., N.S., 447; 
Younger v. Judah, 111 Mo. 303, 19 S.W. 1109 
[16 L.R.A. 588]; Goff v. Savage, 122 Wash. 194, 
210 P. 374; De La Ysla v. Publix Theatres Corp- 
oration, 82 Utah 598, 26 P.2d 818; Brown v. 
Meyer Sanitary Milk Co., 150 Kan. 931, 96 P.2d 
651; Horn v. Illinois Cent. R. Co., 327 Ill. App. 
498, 64 N.E.2d 574; Coleman v. Middlestaff, 147 
Cal.App.2d Supp. 833, 305 P.2d 1020; Fletcher v. 
Coney Island, 100 Ohio App. 259, 136 N.E.2d 
344; Alpaugh v. Wolverton, 184 Va. 943, 36 
S.E.2d 906. The owner-operator’s refusal to serve 
defendants, except in the portion of the building 
designated by him, impaired no rights of defend- 
ants.” 

In an Annotation in 9 A.L.R., p. 379, it is 
said: “It seems to be well settled that, although 
the general public have an implied license to 
enter a retail store, the proprietor is at liberty to 
revoke this license at any time as to any in- 
dividual, and to eject such individual from the 
store if he refuses to leave when requested to 
do so.” The Annotation cites cases from eight 
states supporting the statement. See to the same 
effect, Brookside-Pratt Mining Co. v. Booth, 211 
Ala. 268, 100 So. 240, 33 A.L.R. 417, and Annota- 
tion in 33 A.L.R. 421. 


This is said by Holmes, J., for the Court in 
Terminal Taxicab Co. v. Kutz, 241 U.S. 252, 
256, 36 S.Ct. 583, 585, 60 L.Ed. 984, 987, a suit 
to restrain the Public Utilities Commission from 
exercising jurisdiction over the business of a 
taxicab company: “It is true that all business, 
and, for the matter of that, every life in all its 
details, has a public aspect, some bearing upon 
the welfare of the community in which it is 
passed. But, however it may have been in earlier 
days as to the common callings, it is assumed 
in our time that an invitation to the public to 
buy does not necessarily entail an obligation to 
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sell. It is assumed that an ordinary shop keeper 
may refuse his wares arbitrarily to a customer 
whom he dislikes * * *.” 

None of the cases cited in defendants’ brief 
are applicable to the situation which obtains 
in the instant cases. For instance, Cooper v. 
Aaron, 358 U.S. 1, 78 S.Ct. 1401, 3 L.Ed.2d 5— 
public education; Boman v. Birmingham Transit 
Co., 5 Cir., 280 F.2d 531—public transportation; 
Valle v. Stengel, 3 Cir., 176 F.2d 697—a case in 
respect to an amusement park in the State of 
New Jersey, which State has a statute, R.S. 
10:1-3, N.J.S.A., providing that no proprietor of 
a place of public resort or amusement. “* * * 
shall directly or indirectly refuse, withhold from, 
or deny to, any person any of the accommoda- 
tions, advantages, facilities or privileges, thereof 
* * * on account of race, creed or color,” R.S. 
10:1-6, N.J.S.A. 

“The right of property is a fundamental, nat- 
ural, inherent, and inalienable right. It is not 
ex gratia from the legislature, but ex debito from 
the Constitution. In fact, it does not owe its 
origin to the Constitutions which protect it, 
for it existed before them. It is sometimes char- 
acterized judicially as a sacred right, the pro- 
tection of which is one of the most important 
objects of government. The right of property is 
very broad and embraces practically all inci- 
dents which property may manifest. Within this 
right are included the right to acquire, hold, 
enjoy possess, use, manage, * * * property.” 
11 Am.Jur., Constitutional Law, § 335. 

G.S. § 14-134 has been the statute law of this 
State for nearly a hundred years. It reads: “If 
any person after being forbidden to do so, 
shall go or enter upon the lands of another, 
without a license therefor, he shall be guilty of 
a misdemeanor, and on conviction, shall be 
fined not exceeding fifty dollars, or imprisoned 
not more than thirty days.” Then follows a 
proviso as to obtaining a license to go upon 
land of another to look for estrays. This statute 
is color blind. Its sole purpose is to protect 
people from trespassers on their lands. It is 
concerned with only three questions. One, was 
the land in either the actual or constructive 
possession of another? Two, did the accused 
intentionally enter upon the land of another? 
Three, did the accused so enter upon the land 
of another after being forbidden to do so by the 
person in possession? State v. Baker, 231 N.C. 
136, 56 S.E.2d 424. 

G.S. § 14-126 has been the statute law of this 
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State for many years, and reads: “No one shall 
make entry into any lands and tenements, or 
term for years, but in case where entry is 
given by law; and in such case, not with strong 
hand nor with multitude of people, but only in 
a peaceable and easy manner; and if any man 
do the contrary, he shall be guilty of a mis- 
demeanor.” This statute is also color blind. Its 
purpose is “to protect possession only.” State v. 
Baker, supra. We have repeatedly held in ap- 
plying G.S. § 14-126 that a person who remains 
on the land of another after being directed to 
leave is guilty of a wrongful entry even though 
the original entrance was peaceful. The word 
“entry” as used in each of these statutes is 
synonymous with the word “trespass.” State v. 
Clyburn, supra. 

The officer of the city of Durham had a right 
and duty to arrest all seven defendants in the 
luncheonette department of the Kress store, 
because all of them were committing misde- 
meanors in his presence. G.S. § 15-41. There is 
no merit in their contention that this constituted 
State action denying them rights guaranteed to 
them by the 14th Amendment to the Federal 
Constitution and by Article I, § 17, of the State 
Constitution. State v. Clyburn, supra. 


Defendants in essence contend that the indict- 
ments should be quashed and the cases non- 
suited because the judicial process here con- 
stitutes State action to enforce racial segregation 
in violation of their rights under the due process 
clause and under the equal protection of the 
laws clause of the 14th Amendment to the Fed- 
eral Constitution, and in violation of their rights 
under Article I, § 17, of the State Constitution, 
and further that G.S. § 14-13 and G. S. § 14-126 
are being unconstitutionally applied for the same 
purpose. Defendants misconceive the purpose of 
the judicial process here. It is to punish defend- 
ants for unlawfully and intentionally trespassing 
upon the lands of S. H. Kress and Company, and 
for an unlawful entry thereon, even though it en- 
forces the clear legal right of racial discrimina- 
tion of the owner. There is not merit to this con- 
tention. 


The Court said in Shelley v. Kraemer, 334 
U.S. 1, 68 S.Ct. 836, 842, 92 L.Ed. 1161, 3 
A.L.R.2d 441: “Since the decision of this Court 


in the Civil Rights Cases, 1883, 109 U.S. 3, - 


3 S.Ct. 18, 27 L.Ed. 835, the principle has be- 
come firmly embedded in our constitutional law 
that the action inhibited by the first section of the 
Fourteenth Amendment is only such action as 
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may fairly be said to be that of the States. That 
Amendment erects no shield against merely pri- 
vate conduct, however discriminatory or wrong- 
ful.” This interpretation has not been modified: 
Collins v. Hardyman, 341 U.S. 651, 71 S.Ct. 937, 
95 L.Ed. 1253; District of Columbia v. John 
Thompson Co., 346 U.S. 100, 73 S.Ct. 1007, 97 
L.Ed. 1480. 


Private rights and privileges in a peaceful 
society living under a constitutional form of 
government like ours are inconceivable without 
State machinery by which they are enforced. 
Courts must act when parties apply to them— 
even refusal to act is a positive declaration of 
law—, and, hence, there is a fundamental in- 
consistency in speaking of the rights of an in- 
dividual who cannot have judicial recognition 
of his rights. All the State did in these cases was 
to give or create a neutral legal framework in 
which S. H. Kress and Company could protect 
its private property from trespassers upon it in 
violation of G.S. § 14-134 and G.S. § 14-126. 
There is a recognizable difference between State 
action that protects the plain legal right of a 
person to prevent trespassers from going upon 
his land after being forbidden, or remaining 
upon his land after a demand that they leave, 
even though it enforces the clear legal right of 
racial discrimination of the owner, and State 
action enforcing covenants restricting the use or 
occupancy of real property to persons of Cauca- 
sian race. The fact that the State provides a 
system of courts so that S. H. Kress and Com- 
pany can enforce its legal rights against tres- 
passers upon its private property in violation of 
GS. § 14-134 and G.S. § 14-126, and the acts 
of its judicial officers in their official capacities, 
cannot fairly be said to be State action en- 
forcing racial segregation in violation of the 14th 
Amendment to the Federal Constitution. Such 
judicial process violates no rights of the defen- 
dants guaranteed to them by Article I, § 17, 
of the State Constitution. To rule as contended 
by defendants would mean that S. H. Kress and 
Company could enforce its rights against White 
trespassers alone, but not against Negro tres- 
passers and White and Negro trespassers in com- 
pany. Surely, that would not be an impartial 
administration of the law, for it would be a 
denial to the White race of the equal protection 
of the law. If a land owner or one in possession 
of land cannot protect his natural, inherent and 
constitutional right to have his land free from 
unlawful invasion by Negro and White tres- 
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passers in a case like this by judicial process as 
here, because it is State action, then he has 
no other alternative but to eject them with a 
gentle hand if he can, with a strong hand if he 
must. Annotation 9 A.L.R., p. 379 quoted above; 
4 Am.Jur., Assault and Battery, § 76, p. 167; 6 
C.J.S. Assault and Battery § 20(2). This is said 
in 4 Am.Jur., Assault and Battery, § 76, p. 168: 
“Even though the nature of the business of the 
owner of property is such as impliedly to invite 
to his premises persons seeking to do business 
with him, he may, nevertheless, in most instances 
refuse to allow a certain person to come on his 
premises, and if such person does thereafter 
enter his premises, he is subject to ejection al- 
though his conduct on the particular occasion 
is not wrongful.” It is further said in the same 
work, same article, § 78: “The right lawfully 
to eject trespassers is not limited to the owner 
or occupier of the premises, but may be exercised 
by his agent in any case where the principal 
might exercise the right.” The motive of the 
owner of land in ejecting trespassers from his 
premises is immaterial so long as he uses no more 
force than is necessary to accomplish his pur- 
pose. 6 C.J.S. Assault and Battery § 20, p. 821. 
White people also have constitutional rights as 
well as Negroes, which must be protected, if our 
constitutional form of government is not to 
vanish from the face of the earth. 


This is said in an article designated “The 
Meaning of State Action” by Thomas P. Lewis, 
Associate Professor of Law, University of Ken- 
tucky, and appearing in Columbia Law Review, 
December 1960, Vol. 60, No. 8, in note 134, page 
1122: “State court recognition of the restaura- 
teur’s private discrimination could be in the 
form of denial of any action against him by 
an aggrieved party. A related issue is the ability 
of the state to enforce through arrest and an 
action for trespass the discrimination of the 
private owner. None of the interpretations of 
Shelley (Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 
836, 92 L.Ed. 1161) of which the writer is 
aware, except Professor Ming’s, supra note 92 
(Racial Restrictions and the Fourteenth Amend- 
ment: The Restrictive Covenant Cases, 16 U. 
Chi.L.Rev. 203 (1949) ) would extend it to this 
kind of case.” 


In Slack v. Atlantic White Tower System, 
Inc., supra [181 F.Supp. 129], the Court said: 
“No doubt defendant might have had plaintiff 
arrested if she had made a disturbance or re- 
mained at a table too long after she had been 
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told that she would only be sold food to carry 
out to her car. But that implied threat is 
present whenever the proprietor of a business 
refuses to deal with a customer for any reason, 
racial or other, and does not make his action 
state action or make his business a state agency.” 


In State v. Cooke, 248 N.C. 485, 103 S.E. 
2d 846, 847, the defendants were convicted and 
sentenced on a charge that they did “unlawfully 
and willfully enter and trespass upon the prem- 
ises of Gillespie Park Club, Inc., after having 
been forbidden to enter said premises.” We 
found no error. Their appeal was dismissed by 
a divided court by the United States Supreme 
Court. Wolfe v. State of North Carolina, 364 
U.S. 177, 80 S.Ct. 1482, 4 L.Ed.2d 1650. In 
neither the majority opinion nor in the minority 
opinion was the question of State action refer- 
red to. It seems that if the United States Supreme 
Court had thought that the arrest and prosecu- 
tion was State action, it would have reversed our 
decision. It seems further that the action of 
that Court in dismissing the appeal means that 
a State has the power to enforce through arrest 
and an action for trespass the discrimination of 
a private owner of a private business operated 
on premises privately owned. 


There is no merit in defendants’ contention 
that all the cases should be nonsuited, because 
the demands that they leave Kress’ store, their 
arrest by an officer of the city of Durham, and 
the judicial process here, is an unconstitutional 
interference with their constitutional rights of 
free speech, and of assembly to advocate and 
persuade for a termination of racial discrimina- 
tion. 

No one questions the exercise of these rights 
by the defendants, if exercised at a proper place 
and hour. However, it is not an absolute right. 
The answer to this contention is given by the 
Court in Kovacs v. Cooper, 336 U.S. 77, 69 S.Ct. 
448, 453, 93 L.Ed. 513, 10 A.L.R.2d 608: “Of 
course, even the fundamental rights of the Bill of 
Rights are not absolute. The Saia case, [Saia v. 
New York, 334 U.S. 558, 68 S.Ct. 1148, 92 L.Ed. 
1574] recognized that in this field by stating 
‘The hours and place of public discussion can 
be controlled.’ It was said decades ago in an 
opinion of this Court delivered by Mr. Justice 
Holmes, Schenck v. United States, 249 U.S. 47, 
52, 39 S.Ct. 247, 249, 63 L.Ed. 470, 473, that: 
‘The most stringent protection of free speech 
would not protect a man in falsely shouting fire 
in a theatre and causing a panic. It does not 
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even protect a man from an injunction against 
uttering words that may have all the effect of 
force.’ Hecklers may be expelled from assemblies 
and religious worship may not be disturbed 
by those anxious to preach a doctrine of atheism. 
The right to speak one’s mind would often be 
an empty privilege in a place and at a time 
beyond the protecting hand of the guardians of 
public order.” 

The evidence in these cases shows that the 
White defendants, and most, if not all, of the 
Negro defendants were freely and without mo- 
lestation exercising these rights upon the streets 
of the city of Durham. However, they had no 
constitutional right to exercise these rights as 
trespassers in Kress’ store in violation of G.S. 
§ 14-134 and GS. § 14-126. 

There is no merit in defendants’ contention 
that the indictments should be quashed, and the 
cases nonsuited, because S.H. Kress and Com- 
pany is licensed by the city of Durham to 
operate a retail store, and therefore racial dis- 
crimination in the store cannot be enforced. The 
license is not in the record before us, and there 
is no suggestion by defendants that the license 
issued to S. H. Kress and Company contained 
any restrictions as to whom S. H. Kress and 
Company should serve. The answer to this con- 
tention, showing it is without merit, is set forth 
in State v. Clyburn, supra, in Slack v. Atlantic 
White Tower System, Inc., supra, and in Wil- 
liams v. Howard Johnson’s Restaurant, supra 
[268 F.2d 848] and defendants’ contention is 
overruled upon authority of those cases. In the 
last case the Court said: “The customs of the 
people of a state do not constitute state action 
within the prohibition of the Fourteenth Amend- 
ment.” 

Defendants further contend that the indict- 
ments should be quashed, and the cases non- 
suited, because G.S. § 14-134 is too indefinite 
and vague to be enforceable under the due 
process clause of the 14th Amendment and 
under Article I, § 17, of the State Constitution, 
in that the statute does not require the person in 
charge of the premises to identify himself, and in 
that W. K. Boger did not identify himself when 
he asked them not to enter the luncheonette 
department, and when he asked them to leave 
after they seated themselves. This contention is 
not tenable. 


G.S. § 14-134 necessarily means that the per- 
son forbidding a person to go or enter upon 
the lands of another shall be the owner or 
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occupier of the premises or his agent, and that 
is an essential element of the offense to be 
proved by the State beyond a reasonable doubt. 
The statute is not too vague and indefinite to 
be enforceable as challenged by defendants, 
because it does not use the specific words that 
the person forbidding the entry shall identify 
himself. This is a matter of proof. 

On a motion for judgment of compulsory 
nonsuit the State’s evidence is to be considered 
in the light most favorable to the State, and 
the State is entitled to the benefit of every rea- 
sonable intendment thereon and every reasonable 
inference to be drawn therefrom. State v. Corl, 
250 N.C. 252, 108 S.E.2d 608. In our opinion, 
when the State’s evidence is so considered, it 
permits the reasonable inference that all the 
defendants knew when W. K. Boger forbade 
them to go upon or enter the luncheonette de- 
partment, and requested them to leave after 
they had seated themselves there, he was the 
agent of S. H. Kress and Company in charge 
of the store, and we so hold. 

Defendants contend that all the cases should 
be nonsuited because the evidence is insufficient 
to carry the case to the jury. All defendants 
introduced evidence. Having done so, they wai- 
ved their motions for judgment of involuntary 
nonsuit which they had made at the close of 
the State’s case, and must rely on their similar 
motions made at the close of all the evidence. 
G.S. § 15-173. 


Considering the State’s evidence in the light 
most favorable to the State, and not taking 
defendants’ evidence into consideration unless 
favorable to the State, or except when not in 
conflict with the State’s evidence, it may be 
used to explain or make clear the State’s evidence 
(State v. Nall, 239 N.C. 60, 79 S.E2d. 354), 
as we are required to do in passing upon de- 
fendants’ motions made at the close of all the 
evidence, it tends to show that all the defendants 
without legal or constitutional right or bona fide 
claim of right entered the luncheonette depart- 
ment of S. H. Kress and Company after having 
been forbidden by W. K. Boger, the manager 
and agent of S. H. Kress and Company there, to 
do so, and after they had been requested by 


. him to leave, refused to do so. The fact that 


the violations by all defendants of G.S. § 14-126 
and G.S. § 14-134 were intentional, is shown 
clearly by their acts, by the two White defend- 
ants and by most, if not all of the Negro defend- 
ants in urging people to boycott the Kress store, 
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and further by the plan entered into by the Negro 
defendants on the night of 5 May 1960 to go the 
following day to the Kress store, enter the lunch- 
eonette department there, take seats, and demand 
service. The evidence was sufficient to carry the 
cases to the jury, and we so hold. 

The motions to quash the indictments raise 
most, if not all of the constitutional questions 
raised by the motions for judgments of compul- 
sory nonsuit made at the close of all the evi- 
dence. All these questions have been considered 
by the Court and most, if not all, discussed in 
the opinion. In our opinion, and we so hold, the 
trial court properly overruled the motions to 
quash the indictments, and correctly submitted 
all the cases to the jury. 

Defendants’ assignments of error relating to 
the evidence aré without merit, and do not 
justify discussion. 

Defendants’ assignment of error to the charge 
of the court to the jury is to the whole charge, 
without any statement as to what part of it is, 
as they contend, error. Such an assignment of 
error is too general and indefinite to present 
any question for decision. State v. Dilliard, 223 
N.C, 446, 27 S.E.2d 85, 87, and cases there cited. 
In that case the Court said: “Unpointed, broad- 
side exceptions will not be considered. Citing 
authority. The Court will not go on a voyage of 
discovery to ascertain wherein the judge failed 
to explain adequately the law in the case. Citing 
authority. The assignment must particularize and 
point out specifically wherein the Court failed to 
charge the law arising on the evidence.” Fur- 
ther, defendants in their brief make no mention 
of the charge, and no exception to the charge 
appears in the record, except in the assignment 
of error. An assignment of error will be disre- 
garded when it is not supported by an exception 
in the record, but only by an exception ap- 
pearing in the assignment of error. Barnette v. 
Woody, 242 N.C. 424, 88 S.E.2d 223; Watters 
v. Parrish, 252 N. C. 787, 115 S.E.2d 1. The 
assignment of error as to the charge as a whole, 
not being mentioned in defendants’ brief, is taken 
as abandoned by defendants. Rules of Practice 
in the Supreme Court, Rule 28, 221 N. C. 544; 
State v. Atkins, 242 N.C. 294 87 S.E.2d 507. 
However, a reading of the charge, which is in 
the record, shows that the trial judge correctly 
declared and explained the law arising on the 
evidence given in the cases, as required by 
G.S. § 1-180, and in particular instructed the 
jury to the effect that if the defendants entered 
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the luncheonette department of the Kress store 
after being forbidden under a bona fide claim 
of right and if they had reasonable grounds for 
such belief, and refused to leave after they 
had been requested to do so under such claim, 
as they contend their evidence tended to show, 
then there would be no criminal responsibility, 
and it would be the duty of the jury to acquit 
all defendants. State v. Clyburn, supra; State v. 
Fisher, 109 N.C. 817, 13 S.E. 878. This Court said 
in State v. Crawley, 103 N.C. 353, 9 S.E. 409, 
which was a criminal action for entry upon 
land after being forbidden: “A mere _ belief 
on his part that he had such claim would not 
be sufficient; he was bound to prove that he had 
reasonable ground for such belief, and the jury 
should so find under proper instructions from 
the court. State v. Bryson, 81 N.C. 595.” This 
Court said in State v. Wells, 142 N.C. 590, 55 
S.E. 210, 212: “True we have held in several 
well-considered decisions, that when the State 
proves there has been an entry on another's 
land, after being forbidden, the burden is on the 
defendant to show that he entered under a 
license from the owner, or under a bona fide 
claim of right. And on the question of bona fides 
of such claim the defendant must show that he 
not only believed he had a right to enter, but 
that he had reasonable grounds for such belief. 
State v. Glenn, 118 N.C. 1194, 23 S.E. 1004; 
State v. Durham, 121 N.C. 546, 28 S.E. 22. But 
where there is evidence tending to show that the 
defendant believed and had reasonable ground 
to believe in his right to enter, then in addition 
to his right the question of his bona fide claim of 
right must be in some proper way considered 
and passed upon before he can be convicted.” 
Defendants have nothing to complain of in 
respect to the charge, and their counsel evi- 
dently thought so by not mentioning the charge 
in their joint brief filed with us. 

Defendants’ motions in arrest of judgment, 
which the court overruled, and which defend- 
ants assign as error, are not mentioned in de- 
fendants’ brief, and are taken as abandoned by 
defendants. 

All of the assignments of error by the de- 
fendants have been considered, and all are over- 
ruled. Defendants have not shown the violation 
of any of their rights, or of the rights of any one 
of them, as guaranteed by the 14th Amendment 
to the Federal Constitution, and by Article I, 
§ 17, of the North Carolina Constitution. 

No error. 
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CRIMINAL LAW 


Trespass—North Carolina 
STATE of North Carolina v. James A. FOX and Albert R. Sampson. 
Supreme Court of North Carolina, February 3, 1961, 118 S.E.2d 58. 


SUMMARY: Negroes, found guilty and fined in the Raleigh, North Carolina, city court on a 
trespass charge growing out of a sit-in at a lunch counter of a privately owned department 
store in Raleigh, appealed to superior court. Verdicts of guilty were returned in the consoli- 
dated cases there, and prison terms were imposed, but suspended upon condition that defend- 
ants pay a $25 fine and costs and remain on good behavior. On appeal, the state supreme 
court found no error, rejecting on the basis of State v. Avent, [6 Race Rel. L. Rep. 172, 
supra], the contention that the refusal of a merchant to serve all persons is a violation of 
rights guaranteed by the Fourteenth Amendment. The court held that its reasoning in the 
Avent case likewise demonstrates the inapplicability here of the state constitution’s guarantee 
against imprisonment except by the law of the land, as that guarantee “was not intended to pro- 
tect trespassers from prosecution or to prohibit a private property owner from selecting his 





guests or customers.” 


STATEMENT BY COURT 


Each defendant was tried in the Raleigh City 
Court on a warrant which charged that on 21 
March 1960 the named defendant entered the 
premises of McCrory-McLellan Stores on Fay- 
etteville Street in Raleigh and “did remain in a 
portion of said premises set off from the balance 
of said store and clearly marked and partitioned 
from the rest of said store (after having been 
told to remove himself from that portion of said 
store by Claude M. Breeden, manager of said 
store).” Each was found guilty. Fines were 
imposed. Each appealed to the Superior Court. 
There the cases were consolidated. Verdicts of 
guilty were returned, prison sentences imposed, 
suspended upon condition defendants pay a 
fine of $25, cost, and remain on good behavior. 
Defendants appealed. 


PER CURIAM 


McCrory-McLellan Stores (called McLellan) 
operated a mercantile establishment on Fay- 
etteville Street in Raleigh where it offered for 
sale to the public a general line of merchandise. 
In this store it set apart an area for lunch 
counter service. This area was enclosed by 
fence. McLellan pursued the policy of restrict- 
ing its lunch counter service to its employees 
and its white patrons. This fact was known to 
defendants, who are Negroes. To test the right 
of an operator of a private mercantile establish- 
ment to select the customers he will serve in 
any particular portion of the store, defendants 
seated themselves at the lunch counter and de- 


manded service. They did not want or expect 
service as they had eaten lunch a few minutes 
before entering the store. Despite repeated re- 
quests to leave the enclosed area, they remain- 
ed and persisted in their demand for services 
until arrested by city police and charged with 
violating G.S. § 14-134, the trespass statute. 

Defendants contend a merchant who sells his 
wares to one must serve all, and a refusal to do 
so is a violation of the rights guaranteed by the 
Fourteenth Amendment to the Constitution of 
the United States. The contention lacks merit. 
The operator of a private mercantile establish- 
ment has a right to select his customers, serve 
those he selects, and refuse to serve others. The 
reasons which prompt him to choose do not cir- 
cumscribe his right. This was decided after 
careful consideration in State v. Avent et al., 
N.C., 118 S.E.2d 47. Nothing need be added to 
what was there said. 

The reasons given for affirming the judgment 
in State v. Avent, supra, likewise demonstrate 
the inapplicability of art. I, sec. 17 of the Con- 
stitution of North Carolina. Its guarantee 
against imprisonment except by the law of the 
land was not intended to protect trespassers 
from prosecution or to prohibit a private prop- 
erty owner from selecting his guests or cus- 
tomers. 

Since defendants had no constitutional right 


"to remain on private property over the protest 


of the lawful occupant, it follows that the re- 
fusal to leave when requested was a violation 
of the statute. 

No error. 
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CRIMINAL LAW 


Trespass—North Carolina 
STATE v. Robert WILLIAMS. 
Supreme Court of North Carolina, January 20, 1961, 117 S.E.2d 824. 


SUMMARY: A Negro, convicted in a North Carolina court on a trespass charge growing out 
of a sit-in at a soda fountain of a privately owned drug store in the city of Monroe, appealed 
to the state supreme court. In addition to presenting several constitutional questions which 
' the court had decided contrary to his position on the same day in State v. Avent, supra, p. 172, 
appellant contended that his rights guaranteed by the equal protection and due process 
clauses of the Fifth Amendment were violated. Since the appellant did not mention or dis- 
cuss in his appeal brief the alleged Fifth Amendment violation, and since that Amendment 
has no equal protection clause, and applies only to the federal government, the court held 





that appellant had not shown that any of his Fifth Amendment rights had been violated. 


PARKER, Justice. 


An appeal by defendant from Armstrong, J., 
10 May 1960 Regular Criminal: Term of Union. 

Criminal action tried de novo on appeal from 
the Recorder’s Court of Union County on a 
warrant charging that defendant on 11 March 
1960 in Union County “unlawfully and willfully, 
did enter and trespass upon the land and prem- 
ises of Jones Drug Company, Inc., after having 
been forbidden to enter said premises and not 
having a license to enter said premises aad did 
unlawfully refuse to leave upon request con- 
trary to the form of the statute in such case 
made and provided, and against the peace and 
dignity of the State.” 

Plea: Not Guilty. Verdict: Guilty of trespass as 
charged in the warrant. 

From judgment imposed in accord with the 
verdict, defendant appeals. 

Defendant testified in his own behalf. He 
has in substance two assignments of error. One, 
the denial by the court of his motion for judg- 
ment of compulsory non-suit made at the close 
of all the evidence. He contends the motion 
should have been granted for two reasons: First, 
the insufficency of the evidence, and second, 
on constitutional grounds. Two, this part of the 
charge: “Now, the court instructs you that the 
right of an operator of a private business, such 
as a drugstore and operating a lunch counter, 
to select the people it will serve or not serve is 
a right that our law recognizes.” 

The evidence for the State tends to show 
the following facts: On 11 March 1960 Jones 
Drug Company, Inc., was a privately owned 
retail drugstore situate in the town of Monroe. 
In it is a soda fountain with eleven stools, 


where sandwiches, coffee and soft drinks are 
sold. On the afternoon of 11 March 1960 de- 
fendant, a Negro, came into this store with 
ten or eleven teen-age Negro boys, and they 
sat down on the stools at the counter at the 
soda fountain. Whereupon, W. R. May, secre- 
tary, treasurer, part owner of the drugstore, 
and one of its managers, went to defendant, 
and asked him to leave, telling him they would 
not serve him at the fountain. He told him 
to leave several times. Defendant refused to 
leave. May told defendant he was going to get 
a trespass warrant, if he did not leave. De- 
fendant said he couldn’t get one. Then May 
went to the police station to get a warrant 
leaving defendant sitting on a stool at the soda 
fountain. The warrant in the case was sworn out 
by May. 

After May left to procure a warrant, Dolan 
Jones, president of the drug company and co- 
manager, went over and told defendant, “that 
the store belonged to us, and it wasn't our 
custom of serving colored people at the fountain 
sitting at the stools and that we had the priv- 
ilege of serving who we wanted to or who we 
didn’t want to, and to save trouble it would be 
good for him to get up and get on out.” De- 
fendant continued to sit there. About ten or 
fifteen minutes after Jones told defendant to 
get out, defendant got up and went out, then 
he came back in and sat down again. After a 
while he went out again. 

Defendant presents for decision in his written 
motion for judgment of compulsory nonsuit on 
constitutional grounds the same constitutional 
questions that were presented and decided in 
the cases of State v. Avent et al., decided this 
day, and reported in 253 N.C. —, 118 S.E.2d 








1961-62] 


47, with the addition that he contends that his 
rights guaranteed by the equal protection and 
due process clauses of the Fifth Amendment to 
the Federal Constitution were violated, as well 
as by the similar provisions of the Fourteenth 
Amendment. 

In his brief he states these questions are pre- 
sented for decision: One. Did the court err in 
refusing to grant his motion for judgment of 
involuntary nonsuit when defendant, a Negro, 
went into the store of Jones Drug Company, 
Inc., and took a seat at an eating counter 
which was customarily open to members of the 
White race? Two. Did the judicial process here 
constitute State action as prohibited by the 
Fourteenth Amendment to the Federal Constitu- 
tion? Three. Did the court err in its charge as 
set forth in his sole assignment of error thereto? 

Defendant in his brief has not favored us 
with any mention or discussion as to the alleged 
violation of his rights under the Fifth Amend- 
ment to the Federal Constitution. The Fifth 
Amendment, “unlike the Fourteenth, has no 
equal protection clause.” Currin v. Wallace, 
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306 U.S. 1, 14, 59 S.Ct. 379, 386, 83 L.Ed. 441, 
450. “The first ten Amendments to the Federal 
Constitution contain no restrictions on the pow- 
ers of the state, but were intended to operate 
solely on the Federal government. * * * Due 
process and equal protection of the laws are 
guaranteed by the Fourteenth Amendment, and 
this amendment operates to restrict the powers 
of the state, * * *.” Brown v. State of New 
Jersey, 175 U.S. 172, 20 S.Ct. 77, 78, 44 L.Ed. 
119. Defendant has not shown that any of his 
rights were violated as guaranteed by the Fifth 
Amendment to the Federal Constitution, and 
we so hold. 

The evidence was amply sufficient to carry 
the case to the jury. The constitutional ques- 
tions presented for decision in this case, and 
the question presented by the assignment of 
error to the charge were decided in the cases 
of State v. Avent et al., supra. 

Upon the authority of those cases we find 
no error in the trial of the instant case. All 
defendant’s assignments of error are overruled. 

No error. 





CRIMINAL LAW 


Trespass—Texas 


Joel RUCKER v. STATE of Texas. 
Pearl CROSSLEY v. STATE. 


Court of Criminal Appeals of Texas, January 25, 1961, 342 S.W.2d 325, 339. 





SUMMARY: Defendants were convicted in the corporation court of Marshall, Texas, of vio- 
lating an ordinance making it unlawful for “any peddler, salesman, solicitor, or any other 
person who goes on the premises of another person, to remain on such premises after he 
has been ordered by any lawful occupant to leave such premises.” They were fined $200 un- 
der a section of the municipal code providing for a fine not exceeding $200 for violations of 
code provisions, except that “where such fine is for an offense for which the state law im- 
poses a fine, a fine imposed by the corporation court shall be the same as a fine for such 
like offense under the state law.” On appeal, the state court of criminal appeals held the ordi- 
nance void, reversed the judgments, and ordered the prosecutions dismissed. Pointing to a 
state statute similar to the ordinance, except that it covers only “peddlers and hawkers” and 
provides for a fine of only $25, the court said that the result of the interaction of this state 
statute and the ordinance was that “any peddler, salesman, solicitor” could be punished by 
fine of no more than $25, but that “any other person” could be fined $200 for the same 
kind of prohibited act. The court, finding no reasonable and substantial classification to 
justify the difference in fines, held that the ordinance therefore violated the equal protection 
clauses of both state and national constitutions. 


WOODLEY, Presiding Judge. 


of an ordinance of the City of Marshall. The 
The appeal is from @ conviction for violation 


prosecution arose in the corporation court where 
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appellant was found guilty and assessed a $200 
fine. He appealed to the county court and the 
trial resulted in a like fine being assessed by 
the jury. 

The ordinance provides: “It shall be unlawful 
for any peddler, salesman, solicitor, or any other 
person who goes on the premises of another 
person, to remain on such premises after he has 
been ordered by any lawful occupant to leave 
such premises.” 


The punishment for violation of said ordinance 
is found in the following section of the Code 
of Ordinances of the City of Marshall: “It shall 
be unlawful for any person to violate or fail to 
comply with any provision of this code, and 
where no specific penalty is provided therefor, 
the violation of any provision of this code shall 
be a fine not exceeding two hundred dollars; 
provided, where such fine is for an offense for 
which the state law imposes a fine, a fine im- 
posed by the corporation court shall be the same 
os a fine for such like offense under the state 
aw. 


Appellant filed various exceptions and motions 
to quash the complaint which were overruled. 
On appeal he attacks the ordinance as uncon- 
stitutional for several reasons; and attacks the 
complaint, both because of the invalidity of the 
ordinance and the insufficiency of said complaint 
to charge a violation thereof. 


A state statute, Art. 479, Vernon’s Ann. P.C., 
provides: “Any peddler or hawker of goods or 
merchandise who enters upon premises owned or 
leased by another and wilfully refuses to leave 
said premises after having been notified by the 
owner or possessor of said premises, or his agent, 
to leave the same, shall be fined not less than 
one nor more than twenty-five dollars.” 


Under this statute as well as under the ordi- 
nance in question, the maximum punishment 
which may be meted out to a peddler who 
enters the premises of another and refuses to 
leave, after being notified or ordered to do so by 
one in lawful occupancy of said premises, is a 
fine of $25; whereas the ordinance provides that 
“any other person” (one who is not a peddler, 
salesman or solicitor) may be fined $200 for 
the same act and failure. 


Article 1, Section 3 of the Constitution of 
Texas, Vernon’s Ann.St., and the 14th Amend- 
ment to the Constitution of the United States 
secure to all persons similarly circumstanced 
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equal protection under the laws of this state or 
any subdivision thereof, and it is a well-settled 
rule in all jurisdictions that a penal ordinance 
of a municipal corporation constitutes state action 
subject to these fundamental provisions of the 
state and federal constitutions. As these provi- 
sions have been construed by the highest courts 
of this state as well as by the Supreme Court of 
the United States, a state law is not repugnant 
to either constitutional provision so long as un- 
equal treatment of persons is based upon a rea- 
sonable and substantial classification of persons. 
Unequal treatment of persons under a state law 
which is founded upon unreasonable and unsub- 
stantial classification constitutes discriminatory 
state action and violates both the state and fed- 
eral constitutions. Barbier v. Connolly, 113 U.S. 
27, 5 S.Ct. 357, 28 L.Ed. 923; Williams v. State 
of Arkansas, 217 U.S. 79, 30 S.Ct. 493, 54 L.Ed. 
673; Baccus v. State of Louisiana, 232 U.S. 334, 
34 S.Ct. 439, 58 L.Ed. 627; McCloskey v. Tobin, 
252 U.S. 107, 40 S.Ct. 306, 64 L.Ed. 481; Truax 
v. Corrigan, 257 U.S. 312, 42 S.Ct. 124, 66 L.Ed. 
254; Breard v. City of Alexandria, 341 U.S. 622, 
71 S.Ct. 920, 95 L.Ed. 1233; Stansbury v. State, 
133 Tex.Cr.R. 411, 109 S.W.2d 1279, 111 S.W.2d 
717, 719; Ex parte Tigner, 139 Tex.Cr.R. 452, 
132 S$.W.2d 885, affirmed Tigner v. State of 
Texas, 310 U.S. 141, 60 S.Ct. 879, 84 L.Ed. 1124, 
rehearing denied 310 U.S. 659, 60 S.Ct. 1092, 
84 L.Ed. 1422; Ex parte Flake, 67 Tex.Cr.R. 216, 
149 S.W. 146, 156; Ex parte George, 152 Tex.Cr. 
R. 465, 215 S.W.2d 170; Beacon Lumber Co. v. 
Brown, Tex.Com.App., 14 S.W.2d 1022; State v. 
Standard Oil Co. et al., 130 Tex. 313, 107 S.W. 
2d 550, 557; State v. Richards, 157 Tex. 166, 301 
S.W.2d 597; Slater v. City of El Paso et al., Tex. 
Civ. App., 244 S.W.2d 927, writ refused; Ground 
Water Conservation District No. 2 v. Hawley, 
Tex. CriApp., 304 S.W.2d 764, affirmed 157 
Tex. 643, 306 S.W.2d 352; Heaton v. Bristol, 
Tex.Civ.App., 317 S.W.2d 86, writ refused. 


There appears no reasonable and substantial 
classification of persons which justifies the im- 
position of a $25 fine upon peddlers, salesmen, 
and solicitors and a $200 fine upon all other 
persons for the same act. 


For the reasons stated, the ordinance is void 
and the conviction thereunder cannot be sus- 
tained. 

The judgment is reversed and the prose- 
cution is ordered dismissed. 


SJ od o 
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Crossley v. State which we held to be void in Rucker v. State, 
Tex.Cr.App., 342 S.W.2d 325. The same ques- 
WOODLEY, Presiding Judge. tions are raised here. 
This is an appeal from a conviction for viola- The judgment is reversed and the prosecution 
tion of the ordinance of the City of Marshall ordered dismissed. 





ELECTIONS 


Registration—Alabama 


In Re MacDonald GALLION et al. 
UNITED STATES of America v, Emmett F. HILDRETH, et al. 


United States District Court, Northern District, Alabama, Western Division, January 23, 27, 1961, 
Civil Actions Nos. 1011, 1012. 


SUMMARY: In consolidated causes involving Sumter County, Alabama, voting records, a fed- 
eral district court found as fact that: on June 6, 1960, the United States Attorney General, 
pursuant to the 1960 Civil Rights Act, demanded that the chairman of the county board of 
registrars make available for inspection and copying all records and papers relating to voting 
in the board’s custody; attempts to carry out such inspection were halted by an injunction 
issued by a state circuit court in Alabama ex rel. Gallion v. Rogers [5 Race Rel. L. Rep. 766 
(1960)]; on August 11, 1960, another federal district court in the state, to which the state 
case had been removed, dismissed the complaint in that case, thereby dissolving the injunc- 
tion; on October 11, 1960, representatives of the attorney general attempting to resume the 
inspection were shown an order issued by another state court judge in State of Alabama ex 
rel. McDonald Gallion placing the records in the constructive possession of the state at- 
torney general and enjoining other than named state and local officials from inspecting the 
records; on October 31, 1960, the United States Attorney General demanded that the Sumter 
County voting records be made available within ten days, but on December 1, 1960, re- 
spondent state and local officials refused to accede. The court concluded as a matter of law 
that: the United States Attorney General’s demands for the records were in accordance with 
authority conferred on him by the 1960 Civil Rights Act; the state court order purporting 
to divest the federal court of jurisdiction to compel compliance with these demands was illegal 
and void under Article 6 of the national Constitution; and an injunction was required to give 
full force and effect to laws of the United States, to permit enforcement of the duties of its 
officers and agents, and to protect the jurisdiction of the federal court. The court therefore 
on January 23, 1961, ordered the named state and local officials to make the records avail- 
able at the registrar’s main office in the county courthouse on January 24, 1961, and there- 
after until inspection and copying be completed, and restrained the state court judge and 
county sheriff from enforcing the order entered in State of Alabama ex rel. MacDonald Gal- 
lion. At the conclusion of the hearing, the state attorney general requested the court for per- 
mission to be present when the records are made available and while reproduction and copy- 
ing is being done, but the court refused to grant such permission “at this juncture.” In a 
subsequent amendment of the January 23 order, the court explained that it had not denied 
the right of the officer to be present at the examination, but would adjudicate the question 
of such right only when and if it is properly presented. 
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GROOMS, District Judge. 


FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND JUDGMENT 


These causes, coming on to be heard at Birm- 
ingham on January 23, 1961 were consolidated 
for hearing and a hearing was held on the Mo- 
tion for a temporary injunction, and complaint 
for an injunction in No. 1012 and the application 
for an enforcement order in No. 1011. At the 
conclusion of the hearing, both sides agreed 
that there were no further facts to be presented 
and the Court therefore disposed with the neces- 
sity of a trial on the complaint in injunction in 
No. 1012 and based its decision on the hearing 
held this date. Upon careful consideration of 
the evidence, the arguments of counsel and the 
memorandum brief submitted by the petitioner- 
plaintiff at the hearing, the Court makes and 
enters the following Findings of Fact, Conclu- 
sions of Law and Judgment: 


FINDINGS OF FACT 


1. On June 6, 1960, pursuant to Section 303 of 
Title III of the Civil Rights Act of 1960, the 
Attorney General of the United States, through 
his duly authorized agents, presented to respond- 
ent E. C. Godfrey, Chairman of the Board of 
Registrars of Sumter County, Alabama, a writ- 
ten demand to make available within fifteen 
days, for inspection and copying, all records and. 
papers in the custody, possession or control of 
the Board relating to any application, registra- 
tion, payment of poll tax, or other act requisite 
to voting in any general, special or primary elec- 
tion for federal office. 

On the morning of June 6, 1960, representa- 
tives of the Attorney General began inspection 
and photographing of the aforesaid records. 
Later that day inspection of the records was 
suspended by an order issued on June 6, 1960 
by Judge Walter E. Jones, of the Circuit Court 
of Montgomery County, Alabama, in the case of 
Alabama ex rel. Gallion v. Rogers, et al., No. 
34854, temporarily enjoining the Attorney Gen- 
eral and his agents from inspecting or copying 
records in the custody of the several Boards 
of Registrars in the various counties of Alabama. 


2. On August 11, 1960, the United States Dis- 
trict Court for the Middle District of Alabama, 
to which the case of Alabama ex rel. Gallion v. 
Rogers, et al. had been removed from the Mont- 
gomery County Court pursuant to 28 U.S.C. 
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1442(a), dismissed the complaint in that case 
(Civil Action No. 1616-N) thereby dissolving 
the temporary injunction issued by the state 
court. 


3. On October 11, 1960, representatives of the 
Attorney General, at the request of Assistant 
Attorney General Harold R. Tyler, Jr., attempted 
to resume inspection of the voting records in 
Sumter County, Alabama. Before any inspection 
was made, respondent MacDonald Gallion ap- 
peared in Sumter County and showed the agents 
of the Attorney General a copy of his petition 
for an injunction and an order of respondent 
Emmett F. Hildreth in the case of State of 
Alabama ex rel. MacDonald Gallion, No. 3852, 
which placed the records and papers described 
in paragraph 1 herein in the constructive custody 
of respondent MacDonald and which enjoined 
all persons other than respondents MacDonald 
Gallion and W. E. Dearman, and the Board of 
Registrars, from inspecting, reproducing or copy- 
ing said records. 

One of the representatives of the Attorney 
General of the United States requested respond- 
ent MacDonald Gallion to allow inspection of 
the Sumter County voting records but this re- 
quest was denied. 


4. On October 31, 1960, pursuant of Section 303 
of Title III of the Civil Rights Act of 1960, the 
Attorney General of the United States, through 
his duly authorized agents, presented to respond- 
ent MacDonald Gallion, Emmett F. Hildreth, 
and W. E. Dearman, written demands to make 
available within ten days, for inspection and 
copying, all records and papers in their custody, 
possession or control relating to any application, 
registration, payment of poll tax, or other act 
requisite to voting in Sumter County, Alabama, 
in any general, special or primary election for 
federal office. 


5. On December 1, 1960, the ten day period 
mentioned in the letters referred to in paragraph 
4 having expired, respondents Emmett F. Hild- 
reth and W. E. Dearman were interviewed by 
two duly authorized representatives of the At- 
torney General at Eutaw and Livingston, Ala- 
bama, at which time these respondents declined 
to make available to the Attorney General for 
inspection, reproduction and copying the records 
and papers described in paragraphs 1 and 4. 


6. On December 1, 1960, respondents E. C. 
Godfrey, Ruby P. Tartt, and M. C. Culpepper 
were interviewed by two duly authorized rep- 
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resentatives of the Attorney General at Living- 
ston and Yantley, Alabama, at which time they 
declined to make available to the Attorney Gen- 
eral for inspection, reproduction and copying 
the records and papers described in paragraphs 
1 and 4. 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction of the parties 
and subject matter in this action. 

2. The demand made by the Attorney General 
of the United States on the Probate Judge and 
Board of Registrars of Sumter County, Alabama, 
on June 6, 1960, was made in accordance with 
the authority conferred on him by Section 303 
of Title III of the Civil Rights Act of 1960. Like- 
wise, the demand made by the Attorney General 
on MacDonald Gallion, E. C. Godfrey, W. E. 
Dearman and Emmett F. Hildreth on October 
31, 1960 was also in accordance with the author- 
ity conferred on him by Section 303 of Title III 
of the Civil Rights Act of 1960. 


3. The order of respondent-defendant Emmett 
F. Hildreth, purporting to divest this Court of 
jurisdiction to compel compliance with the de- 
mand of the Attorney General of the United 
States under Title III of the Civil Rights Act 
of 1960 is illegal and void under the constitution 
or the laws of the United States. Article VI, 
United States Constitution; Rogers v. Calumet 
National Bank, 358 U.S. 331 (1959); and Bowles 
v. Willingham, 321 U.S. 503 (1943). 


4. Unless restrained, the actions of the de- 
fendants in No. 1012, their agents and all those 
acting in concert with them, will result in irre- 
parable injury to the national interest and to the 
United States, in that such actions will obstruct 
and impair the enforcement of the laws of the 
United States. There is no adequate remedy at 
law. An injunction is therefore required to give 
full force and effect to the laws of the United 
States, to permit the performance of the consti- 
tutional and statutory duties of its officers and 
agents, and to protect the jurisdiction of this 
Court. 

5. Neither the respondents in No. 1011 nor 
the defendants in No. 1012 raise any serious 
issues concerning the constitutionality of those 
parts of the Civil Rights Act of 1960 which are 
sought here to be enforced. Those same issues 
which they now raise were decided against them 
in the cases of State of Alabama v. Rogers and 
in re Crum Dinkens, both reported at 187 Fed. 
Supp. 848 (M.D. Ala. 1960). This Court finds 
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no reason to hold differently than did the Dis- 
trict Court in those cases. 

As stays were demanded in those cases by 
both the District Court and the Court of Appeals 
of the Fifth Circuit, this Court sees no reason 
for holding its decision in abeyance pending 
the outcome of that appeal. 

6. Sections 303 and 305 of Title III of the 
Civil Rights Act of 1960 constitute appropriate 
legislation under the Fourteenth, Fifteenth and 
Seventeenth Amendments of the Constitution of 
the United States and Article I Section 2, Clause 
I and Article I Section 4 of the United States 
Constitution. Yick Wo v. Hopkins, 118 U.S. 356 
(1886); U.S. v. Classic, 313 U.S. 299 (1941); Ex 
parte Siebold, 100 U.S. 371 (1897); Burroughs 
v. United States, 290 U.S. 534 (1933); Hannah 
v. Larche, 363 U.S. 420, 452. 


JUDGMENT 


It is accordingly ORDERED, ADJUDGED 
AND DECREED: 

1. That the respondents in No. 1011, that is, 
MacDonald Gallion, E. C. Godfrey, Ruby P. 
Tartt, M. C. Culpepper, W. E. Dearman, Em- 
mett F. Hildreth and each of them, make avail- 
able to the Attorney General or his duly 
authorized representative, for purposes of in- 
spection, reproduction and copying, all records 
or papers in their possession, custody or control 
relating to any application, registration, pay- 
ment of poll tax, or other act requisite to voting 
in Sumter County, Alabama, in any general, 
special or primary election for federal office, and 
that such papers and records be made available 
at the principal office of respondent registrars 
located in the Sumter County Courthouse at 
Livingston, Alabama, beginning at 12:00 noon 
on Tuesday, January 24, 1961 and thereafter 
until inspection and copying are completed, it 
being understood that such inspection and copy- 
ing may be interrupted and resumed at the dis- 
cretion of the said Attorney General and need 
not be considered complete at any one time. 

2. That the defendants in No. 1012, that is, 
Emmett F. Hildreth and C. M. Scott, their 
agents, and all those acting in concert with 
them, be restrained from enforcing or seeking 
to enforce or implement in any way the Order 
entered by the defendant Emmett F. Hildreth 


* in the Case of State of Alabama ex rel Mac- 


Donald Gallion, No. 3832, on October 11, 1960. 
3. This Court retains jurisdiction of both of 
these actions for the purpose of affording the 
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relief granted herein and also for the purpose of 
granting such additional relief as justice may 
require or as may be required in aid of the 
jurisdiction of this Court. 

DONE this the 23rd day of January, 1961. 


AMENDMENT OF ORDER 
AND EXTENSION OF OPINION 
OF JANUARY 23, 1961 


For good cause shown, the Order of January 
23, 1961, is amended as herein indicated. 

This Court does not adjudicate matters not in 
issue. The pleadings in this cause no where 
presented an issue as to the right of the Attorney 
General of Alabama to be present during the 
examination of the Sumter County voting rec- 
ords. At the conclusion of the hearing, the fol- 
lowing colloquy occurred: 


MR. GALLION: I would like to ask this 
Court in such an order for’ permission as 
Attorney General of the State of Alabama 
to be present when those records are made 
available to be allowed to remain there at 
such time as any reproduction and copying 
is done. 

THE COURT: I don't know that the law 
authorizes that. That is another matter that 
I couldn't rule on here. I don’t know that 
the Attorney General has a right to be rep- 
resented in the examination of the records. 
Do you know of any authority by which you 
would have that right? 

MR. GALLION: I think since the Attorney 
General is by statute and the Constitution 
the legal officer for the State that it involves 
litigation concerning the State of Alabama, 
I think I would have that inherent right as 
Attorney General. 

THE COURT: I can’t pass on that at this 
time. I would question that you have the 
right to do that. 
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MR. GALLION: I do make the formal re- 
quest of the Court. 

THE COURT: I will deny the request at 
this juncture. 


It is obvious from the language here employed, 
and it was my intention to so rule, that the Court 
was without warrant to grant the request. The 
logical alternative was to deny that which the 
Court lacked authority to grant. The Court was 
in no wise passing on the merits of the request. 
The refusal of the request for permission to be 
present at the examination was not the equiva- 
lent of a denial of the right to be present, since 
the Court was not adjudicating such right. The 
denial was of the request for permission, as not 
within the issues “at this juncture,” and not of 
the right itself. When and if the right to be 
present is properly presented, it will then be 
adjudicated but not until then. 

In making its ruling, the Court was restricting 
its reach to the issues presented. This it should 
and must do without regard to the person mak- 
ing the request or his motive in so doing. How- 
ever meritorious a request, the Court will not 
venture where it is without right or authority 
by adjudicating matters beyond the framework 
of the issues. 

The federal courts are often charged with 
intruding into areas where there is lack of au- 
thority to act. Whatever the merit of those 
charges, this Court does not propose to validate 
same by granting a request that would have 
that effect. 

The Court has felt constrained to make this 
extension of its opinion so that there may be no 
misunderstanding or misconstruction of its scope 
or meaning. 


Done, this the 27th day of January, 1961. 


H. H. Grooms 
District Judge 
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ELECTIONS 
Registration—Civil Rights Act 


UNITED STATES OF AMERICA v. STATE OF ALABAMA, et al. 


United States District Court, Middle District, Alabama, Eastern Division, March 17, 1961, Civil 
Action 479-E, F.Supp. 








SUMMARY: The United States brought an action in federal court under Part IV of the Civil 
Rights Act of 1957 [2 Race Rel. L. Rep. 1011, 1013 (1957)] against the state of Alabama, 
the Board of Registrars of Macon County, and two named individuals as members of the 
board, to have adjudged unconstitutional certain acts and practices of defendants which al- 
legedly deprive persons of the right of United States citizens to vote without racial discrimi- 
nation in elections held in Alabama, and to obtain a permanent injunction against defendants’ 
further engaging in such activities. Dismissing the action as against all defendants, the court 
held (1) that the two individuals, having been sued only as registrars but having under state 
law effectively resigned such offices, were not suable in their official capacities; (2) that the 
board was not a suable legal entity; and (3) that the Act did not authorize this action against 
the state. 4 Race Rel. L. Rep. 322 (1959). 


The Court of Appeals for the Fifth Circuit sustained each of the district court’s holdings. 
4 Race Rel. L. Rep. 624 (1959). On certiorari, the United States Supreme Court vacated the 
judgments and remanded the case to the district court with instructions to reinstate the action 
as to the state of Alabama. The Civil Rights Act of 1960 (5 Race Rel. L. Rep. 237) enacted 
since the lower court’s decision, specifically authorizes such action, the Supreme Court held. 
In the district court, preliminary objections were disposed of, and an order was entered requir- 
ing defendants to produce registration records for inspection and copying. 5 Race Rel. L. 


Rep. 1107 (1960). 


On March 17, 1961, the district court entered an opinion specifically finding “that the 
defendants for the past several years have engaged in acts and practices which have deprived 
Negro citizens of Macon County of their right to register and to vote without distinction be- 
cause of race or color. Such deprivations have been pursuant to a continuing pattern and 
practice of racial discrimination practiced by the defendant state and defendant registrars and 
their predecessors.” The discrimination was found to take the form of providing inadequate 
facilities for registration of Negroes, although whites were accorded proper service; assisting 
whites, but not Negroes; permitting whites to register without reading tests given to Negroes; 
enforcing stricter standards of accuracy for Negroes; registering of whites less qualified than 
rejected Negroes. A decree was entere? placing certain Negroes on the voting rolls immedi- 
ately. Other provisions of the order forbade the continuation of discriminatory practices, re- 
quired the expeditious and nondiscriminatory taking and processing of applications by the 
board, and provided for supervision and enforcement of the decree. 


MEMORANDUM OPINION as authorized by Part IV of the Civil Rights Act 


of 1957, as amended in 1960, and seeks to have 





This cause was heard by the Court, sitting 
without a jury, on the issues made up by the 
pleadings and proof. Upon consideration of the 
evidence (consisting of the oral testimony of 
over seventy witnesses, together with approxi- 
mately 250 exhibits thereto) and the stipulations 
of the parties, this Court now makes and enters 
the appropriate findings of fact and conclusions 
of law, and, as authorized by Rule 52, Federal 
Rules of Civil Procedure, incorporates same in 
this memorandum opinion. 

This action was brought by the United States 


this Court grant injunctive relief against acts 
and practices by the defendants which have de- 
prived citizens of the United States, residing in 
Macon County, Alabama, of the right to register 
to vote without discrimination because of race 
or color. 


The right to vote in Alabama is governed by 


- both constitutional and statutory provisions.? 


1. The provisions of the Alabama law that are perti- 
nent to this litigation are set out in Appendix “A” 
to this opinion. 
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This litigation does not involve the constitu- 
tionality of any of those laws. 

Under the Constitution of Alabama, Section 
178, registration is a prerequisite to voting at 
any election. In addition to the usual qualifica- 
tions for registration, such as citizenship, age, 
and residence, applicants for registration must 
fill out a lengthy questionnaire, must be able to 
read and write any article of the United States 
Constitution which may be submitted to them by 
the registrars, and must be of good character 
and embrace the duties and obligations of 
citizenship. Registration is permanent in Ala- 
bama and a person once registered to vote is 
not required to re-register. The registration is 
conducted in each county by a board of regis- 
trars appointed by the Governor, Auditor, and 
Commissioner of Agriculture and Industries. 
Each board is to have three members, and the 
boards are authorized to make rules and regula- 
tions for the receipt and processing of applica- 
tions and pass upon the qualifications of each 
applicant for registration. 

Under the Civil Rights Act of 1957, as 
amended, and under the Fifteenth Amendment 
to the Constitution of the United States, the 
registrars of each county have a duty to conduct 
registration in a fair and reasonable manner 
without distinction of race or color. They also 
have the duty not to use procedures and prac- 
tices which deny or abridge or tend to deny or 
abridge the right of any citizen to vote on ac- 
count of his race or color. United States v. 
Raines, 362 U.S. 17, and United States v. 
Thomas, 362 U.S. 58. 

Macon County, Alabama, is divided into ten 
voting districts or beats. The population in Beat 
1, wherein lies the city of Tuskegee, represents 
about sixty percent of the total population in 
the county. Seventy-five percent of the persons 
residing in Beat 1 are Negroes. The total popula- 
tion of Macon County is approximately 26,700, 
of which approximately 4,400 are white and 
22,300 are Negroes. There are approximately 
2,800 white persons of voting age in Macon 
County, and approximately 11,900 Negroes of 
voting age in the county. Less than ten percent 
of the Negroes of voting age are registered to 
vote, and virtually all of the white persons in the 
county are so registered. 

The evidence in this case is overwhelmingly 
to the effect that the State of Alabama, acting 
through its agents, including former members of 
the Board of Registrars of Macon County, has 
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deliberately engaged in acts and practices de- 
signed to discriminate against qualified Negroes 
in their efforts to register to vote. Such acts and 
practices have brought about and perpetuated 
the disparity between the relative percentages 
of Negroes and whites registered to vote. In 
general, these acts and practices vary from the 
total absence of a functioning Board of Regis- 
trars for extended periods of time? to the use of 
a double standard in receiving and approving 
applications for registration from Negro and 
white applicants. Such acts and practices reached 
a peak by the Board’s “slowdown” tactics during 
1960. . 

The double standard in receiving and process- 
ing applications of Negroes and whites has been 
applied by the Board of Registrars during the 
past five years in at least six different phases of 
the registration processes. 


1. The Order of Accepting Applicants 

The 1960 Board, consisting of Charles D. Scott 
and Wheeler Dyson, invariably made certain 
that the first applicants to take the time-con- 
suming qualification tests were white applicants. 
For example, on June 20, 1960, seven white per- 
sons were given the first seven numbers on the 
“priority sheet.” Most of these applicants arrived 
later than Negroes who were waiting near the 
Registrar’s office on the second floor of the court- 
house. Such conduct, as well as being patently 
discriminatory, had the effect of precluding any 
Negro from applying for registration at the 
courthouse beat (Beat 1) until almost two 
months after the Board assumed office. Such dis- 
criminatory tactics were also practiced by Scott 
and Dyson is the outlying beats during July and 
August of 1960. . 


2. The Assistance Rendered to White Appli- 
cants 

The majority of the Negroes in Macon County 
live and work in the Tuskegee beat, which is 
the site of Tuskegee Institute and the Veterans 
Administration Hospital. Many of these Negroes 
are associated with one of these institutions and 
a large majority of them have college or high 
school educations. The discrimination against 
these Negroes has been so effective that many 
have been unable to qualify as voters, while 
many white persons who have not even finished 


2. There was no functioning Board during the periods 
: June 1946 to Jan 1948 (18 months); 


: ary 
February 1956 to March 1957 (14 “em De- 
cember 1958 to May 1960 (18 months); and Janu- 
ary 1961 (1 month). 
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grammar school have been registered. The regis- 
trars E. P. Livingston, Grady Rogers, Wheeler 
Dyson, and Charles D. Scott, could not explain 
the standards that permitted such to happen. It is 
quite obvious to this Court that applicants such 
as Mayebelle S. Hickman, David Austin Hay- 
wood, Lela Berry, Bea Leek, Rosia Lee String- 
fellow, Mary Lee Yarbrough, Jodie R. McGinty, 
Rupert McGinty, Ora M. Casaday, Junior Hay- 
wood, David Lewis, Edna Pearl Lewis, all 
white, had received assistance in completing 
their forms. It is equally obvious that Negroes 
with high school and college educations who 
were rejected repeatedly for minor errors have 
not been given this assistance. While it is true 
that no applicant is entitled to assistance, it is 
not true that the law will permit assistance to 
whites, whether it be solicited or unsolicited, and 
the denial of like assistance to members of the 
Negro race. 


3. The Writing Test 


Aside from the 1954-1955 period when no 
applicants were required to write provisions of 
the Constitution, Negroes were invariably re- 
quired to copy a provision of the United States 
Constitution, and more often than not that pro- 
vision was Article II. On the other hand, white 
applicants were often permitted to prove their 
ability to read and write by writing a shorter 
passage of the Constitution or by completing the 
application form without a writing test at all. 
Appendix “B” to this opinion sets out a list of 
48 applications of white persons who were not 
required to take any writing test whatever; this 
appendix also sets out 17 applications of Negroes 
all of whom had to write an article of the 
Constitution and many of whom had to write 
Article II. These applications relate to the same 
period of time. 


4. Grading Applications 

The documentary evidence in this case is 
replete with examples of applications of Negroes 
who were rejected for registration because of 
some formal, technical and inconsequential er- 
rors in their application. On the other hand, 
white applicants whose forms also contain the 
same type of errors were registered. It is signifi- 
cant that only Negro applicants have been thus 
rejected. 


8. These are aout eramples: the .sppmcetions introduced 
into evidence, ether with the accompanying 
testimony, reflect that this was the general practice. 
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5. Failure to Mail Registration Certificates to 
Negro Applicants 

The conduct of the defendants was not limited 
to simply rejecting qualified Negro applicants. 
On many occasions when the Board of registrars 
did act favorably, they failed to notify the appli- 
cant. In some cases certificates of registration 
were prepared but never sent to the applicant. 
Needless to say, an appeal from such a “denial” 
would probably have had the same result as the 
Mitchell appeal which was pending from this 
district several years ago; while that case was 
pending before the Court of Appeals, it was 
discovered that Mitchell had been registered all 
along.* 


6. Non-Notification of Rejected Applications 

Negro applicants did not receive notice of their 
rejection. Some witnesses testified they had ap- 
plied as many as five times without ever having 
been notified of their rejection.5 This practice 
existed in 1957 and 1958 and was still being con- 
tinued in 1960. It is also significant to note that 
such a practice operated exclusively against 
Negroes, since no white applicants were rejected. 
The failure to notify the applicant leaves appli- 
cant with no information upon which to appeal, 
no evidence that he can vote, and without know]- 
edge as to whether he should go and “sign up” 
again. Such a practice was for the obvious pur- 
pose of preventing Negroes from registering to 
vote. 

The evidence in this case further shows that 
the defendant State and its agents, for the pur- 
pose of preventing Negroes from having the 
opportunity to register, have failed and refused 
to maintain registration facilities adequate to 
handle the registration of all unregistered eligible 
Negro citizens. On the other hand, sufficient 
registration facilities have been available to 
handle the registration of all unregistered eligi- 
ble white citizens. 

During the period of 1960 when there was a 
functioning Board of Registrars in Macon Coun- 
ty, the defendants for the purpose of preventing 
Negroes in the Tuskegee area from applying for 
registration, deliberately devoted to the rural 
precincts (where said defendants knew the de- 
mand for Negro registration was slight) two- 
thirds of the time allotted to receive applications. 


- This was done in the face of the knowledge on 


4. William P. Mitchell v. Mrs. George C. Wright, et 
al., Civil Action No. 102, MD of Ala. 

5. See Appendix “C” which aig to oo. sapinetions 
of Marie Williams and Carrie E 
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the part of the two board members, Scott and 
Dyson, that the greatest demand for registration 
from prospective applicants was in Beat 1. See 
Appendix “D”. 

With such acts and practices in effective 
existence for several years, it was inevitable that 
a backlog of applicants develop; this is certainly 
true when only about ten percent of the total 
Negro population of voting age is registered. 
Instead of accelerating its pace, the Board in 
1960 (operating for approximately seven 
months) only permitted 50 persons to complete 
applications for registration.® The registrars 
tender in explanation puny excuses such as lack 
of facilities, too much “paper work,” and the 
handling of “transfers.” This “slowdown” by the 
1960 Board is evidenced by its selection of regis- 
tration sites in rural areas, delays in processing 
applicants, the extremely long writing tests, and 
the processing of one applicant at a time. The 
contrast between the operation of the Board in 
1960 and the operation of the previous Board 
on a single day—March 17, 1958—shows that 
the 1960 Board made no real effort to expedite 
the receipt of applications. On March 17, 1958, 
the Macon County Board of Registrars received 
approximately 40 applications at the court- 
house.? The largest number received by the 
1960 Board was five in one day. 

The present Board of Registrars in Macon 
County is composed of the defendants Wheeler 
Dyson, Cosby Johnson, and Frank Smith, who 
were duly appointed as members of the Board 
of Registrars of Macon County and assumed the 
duties of their office in February of 1961. These 
defendants, for the evident purpose of continu- 
ing the racially discriminatory “slowdown” in 
Macon County, have failed to adopt any policies 
or procedures, or to take any actions to obtain 
additional facilities to accommodate the large 
backlog of prospective Negro applicants for 
registration in Macon County. As a matter of 
fact, the defendants on the trial of this case, 
even after invitation from the Court, declined to 
put the defendants Johnson and Smith on the 
witness stand as their witnesses. The Court, in 
an effort to understand fully the attitude of the 
present members of the Board of Registrars in 
Macon County, called Johnson and Dyson as 


6. Of this group 82 were whites; 18 were Negroes. 
No white ssencent was rejected; only 10 Negroes 


were registered. 

7. Of the 40 applications received on March 17, 1958, 
81 were white and all were accepted; 9 were Ne- 
gro, 5 of which were accepted and 4 rejected. 
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witnesses of the Court. Their lack of concern 
and their failure to take any action toward 
changing the pattern and practice of racial dis- 
crimination was fully evident from their testi- 
mony. 

From the above, this Court specifically finds 
that the defendants for the past several years 
have engaged in acts and practices which have 
deprived Negro citizens of Macon County of 
their right to register and to vote without dis- 
tinction because of race or color. Such depriva- 
tions have been pursuant to a continuing pattern 
and practice of racial discrimination practiced 
by the defendant State and the defendant regis- 
trars and their predecessors. 


This Court concludes that it has jurisdiction 
of this action under 42 U.S.C.A. 1971 (d). This 
Court further concludes that the Attorney Gen- 
eral of the United States is authorized to insti- 
tute and prosecute this action on behalf of the 
United States pursuant to subsection (c) of 42 
U.S.C.A. 1971, for the purpose of obtaining 
relief against acts and practices by these de- 
fendants which deprive certain citizens of their 
rights and privileges secured by the laws and 
the Constitution of the United States. 


This Court further concludes that the racially 
discriminatory acts and practices, such as (a) 
providing registration facilities sufficient to 
handle the registration of all unregistered eligi- 
ble white persons, but insufficient to handle 
more than a token number of unregistered eligi- 
ble Negroes, (b) permitting white applicants to 
apply for registration before Negro applicants, 
even though the Negro applicants arrive at the 
place of registration at a time prior to the ar- 
rival of white applicants, (c) assisting white 
applicants for registration, but rendering no such 
assistance to Negro applicants, (d) requiring 
Negro applicants for registration to read and 
write more lengthy provisions of the Constitu- 
tion than white applicants are required to read 
and write, (e) permitting some white applicants 
to become registered without taking a reading 
and writing test, but requiring all Negro ap- 
plicants to take such tests, (f) requiring Negro 
applicants to meet higher standards of accuracy 
in filling out their application forms than is re- 
quired of white applicants, (g) registering white 
applicants despite errors in their application 
forms and rejecting Negro applicants making 
similar errors, and (h) rejecting highly qualified 
Negro applicants but registering white appli- 
cants less qualified or not qualified at all, are 
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prohibited by the Fifteenth Amendment to the 
Constitution of the United States and by con- 
gressional statute, 42 U.S.C.A. 1917(a), when 
such acts and practices are based, as they are 
in this case, on race or color. 


Such conclusion was clearly stated by the Su- 
preme Court of the United States in Lane v. 
Wilson, 1939, 307 U.S. 268. In that case, the 
Supreme Court, in dealing with a scheme insti- 
tuted by the State of Oklahoma in 1916 con- 
cerning the registration-to-vote system in that 
State, held that the scheme operated unfairly 
and unconstitutionally against Negroes as a 
class. It said: 


“@ ® © The reach of the Fifteenth Amend- 
ment against contrivances by a state to 
thwart equality in the enjoyment of the 
right to vote by citizens of the United 
States regardless of race or color, has been 
amply expounded by prior decisions [cita- 
tions omitted]. The Amendment nullifies 
sophisticated as well as simple-minded 
modes of discrimination. It hits onerous 
procedural requirements which effectively 
handicap exercise of the franchise by the 
colored race although the abstract right to 
vote may remain unrestricted as to race. 
* * *” (Emphasis supplied. ) 


There have been countless other Fifteenth 
Amendment cases laying down and/or applying 
the same principle as the Supreme Court made 
so clear in Lane v. Wilson, one of the most re- 
cent cases being from this district, Gomillion v. 
Lightfoot, 1960, 364 U.S, 339. 


The evidence in this case is so abundantly 
clear in portraying the discriminatory acts and 
practices, which acts and practices clearly vio- 
late the Constitution and laws of the United 
States, that this Court is of the firm opinion that 
this case warrants not only a prohibitory decree 
but a decree mandatory in nature. The Civil 
Rights Act of 1957, as amended in 1960, was 
adopted to protect the right to vote in just such 
instances. To accomplish its purpose, the Con- 
gress of the United States authorized the courts 
to utilize the full equitable powers possessed 
by the Court. See United States v. McElveen, 
180 F. Supp. 10, affirmed by the Supreme Court 
in United States v. Thomas, 362 U.S. 58. 


As a matter of fact, complete relief, in ac- 
cordance with the intent of the Congress of 
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the United States (as evidenced by the Civil 
Rights Act of 1957, as amended in 1960, and the 
congressional history of each of said acts) re- 
quires that the decree in this case be framed so 
as (1) to correct the effect of the Board’s past 
discriminatory practices by placing certain Ne- 
groes on the voting rolls immediately, (2) to 
forbid the continuation of such discriminatory 
practices, (3) to insure the expeditious and non- 
discriminatory taking and processing of applica- 
tions by the Board of Registrars, and (4) to 
provide for supervision and possible expeditious 
enforcement of this Court’s decree. In this con- 
nection, this Court specifically finds and con- 
cludes that the Negro citizens of Macon County 
whose names are listed on Appendix “E” to this 
opinion were qualified by law to vote at the time 
of their respective applications for registration 
and the failure to register these Negro citizens 
was and is in violation of the Constitution and 
laws of the United States. The entering and the 
enforcement of such a decree will not have the 
effect of substituting federal administration of 
the registration processes for that of the State. 
The decree is for the sole purpose of establish- 
ing a standard which requires the defendants to 
be fair and to apply the laws as they relate’ to 
the registration to vote without racial discrimina- 
tion; the decree that is to be entered also per- 
mits sufficient time to elapse before this Court 
considers making any judgment that the de- 
fendants are continuing to act in an unconstitu- 
tional and illegal manner. This Court, for the 
time being, is going to permit the registration of 
applicants in Macon County to be handled by 
the State officials that are charged with that 
responsibility under the law of the State of Ala- 
bama and the law of the United States. This 
Court, for the time being, declines the request 
of the United States that it appoint voting ref- 
erees for Macon County, Alabama. Such a 
declination is made with the idea that the de- 
fendants can act fairly if the directions spelled 
out in this Court’s decree are followed in good 
faith. If the defendants so act, they will have 
regained for Macon County and for the State 
of Alabama the integrity that the evidence in 
this case makes abundantly clear has been lost 
in this field of voting rights. 


A decree will be entered in accordance with 


‘the foregoing. 


Done, this the 17th day of March, 1961. 
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Appendix "A" 
PROVISIONS OF ALABAMA LAW 


Article VIII, Section 177 of the 1901 Constitu- 
tion: 


“Section 177. Every male citizen of this 
state who is a citizen of the United States, 
and every male resident of foreign birth, 
who, before the ratification of this Con- 
stitution, shall have legally declared his 
intention to become a citizen of the 
United States, twenty-one years old or 
upwards, not laboring under any of the 
disabilities named in this article, and 
possessing the qualifications required by 
it, shall be an elector, and shall be en- 
titled to vote at any election by the peo- 
ple; provided, that all foreigners who 
have legally declared their intention to 
become citizens of the United States, 
shall, if they fail to become citizens there- 
of at the time they are entitled to become 
such, cease to have the right to vote until 
they become such citizens.” 


Amendment XCVI, amendment to Article VIII, 
Section 178 of the 1901 Constitution: 


“Section 178. To entitle a person to 
vote at any election by the people, he 
shall have resided in the state at least two 
years, in the county one year, and in the 
precinct or ward three months, immedi- 
ately preceding the election at which he 
offers to vote, and he shall have been 
duly registered as an elector, and shall 
have paid on or before the first day of 
February next preceding the date of the 
election at which he offers to vote, all 
poll taxes due from him for the two cal- 
endar years next preceding. Provided, 
that any elector who, within three months 
next preceding the date of the election at 
which he offers to vote has removed from 
one precinct or ward to another precinct 
or ward in the same county, incorporated 
town, or city, shall have the right to vote 
in the precinct or ward from which he 
has so removed, if he would have been 
entitled to vote in such precinct or ward 
but for such removal.” 


Amendment XCI, amendment to Article VIII, 
Section 181, Constitution of 1901: 


“Section 181. The following persons, 
and no others, who, if they are citizens of 
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the United States over the age of twenty- 
one years and have the qualifications as 
to residence prescribed in section 178 of 
this article, shall be qualified to register 
as electors provided they shall not be dis- 
qualified under section 182 of this Con- 
stitution; those who can read and write 
any article of the Constitution of the 
United States in the English language 
which may be submitted to them by the 
board of registrars, provided, however, 
that no persons shall be entitled to regis- 
ter as electors except those who are of 
good character and who embrace the 
duties and obligations of citizenship 
under the Constitution of the United 
States and under the Constitution of the 
state of Alabama, and provided, further, 
that in order to aid the members of the 
boards of registrars, who are hereby con- 
stituted and declared to be judicial of- 
ficers, to judicially determine if appli- 
cants to register have the qualifications 
hereinabove set out, each applicant shall 
be furnished by the board of registrars a 
written questionnaire, which shall be uni- 
form in all cases with no discrimination 
as between applicants, the form and con- 
tents of which questionnaire shall be 
prescribed by the supreme court of Ala- 
bama and be filed by such court with the 
secretary of state of the state of Alabama, 
which questionnaire shall be so worded 
that the answers thereto will place before 
the boards of registrars information neces- 
sary or proper to aid them to pass upon 
the qualification of each applicant. Such 
questionnaire shall be answered in writ- 
ing by the applicant, in the presence of 
the board without assistance, and there 
shall be incorporated in such answer an 
oath to support and defend the Consti- 
tution of the United States and the Con- 
stitution of the state of Alabama and a 
statement in such oath by the applicant 
disavowing belief in or affiliation at any 
time with any group or party which ad- 
vocated the overthrow of the government 
of the United States or the state of Ala- 
bama by unlawful means, which answers 
and oath shall be duly signed and sworn 
to by the applicant before a member of 
the county board of registrars. Such 
questionnaire and the written answers of 
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the applicant thereto shall be filed with 
the records of the respective boards of 
registrars. The board may receive in- 
formation respecting the applicant and 
the truthfulness of any information fur- 
nished by him. Those persons who have 
registered as electors under the Alabama 
Constitution of 1901 shall not be required 
to register again. Provided, further, that 
if solely because of physical handicaps 
the applicant is unable to read or write, 
then he shall be exempt from the above 
stated requirements which he is unable to 
meet because of such physical handicap, 
and in such cases a member of the board 
of registrars shall read to the applicant 
the questionnaire and oaths herein pro- 
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each two years thereafter and shall re- 
main in session ten working days for the 
registration of voters. During even num- 
bered years, the board of registrars in 
each county, in its discretion, may visit 
any of the precincts of the county on such 
days as the board shall determine for the 
registration of voters; but the time con- 
sumed in such registration of voters shall 
not exceed a total of twenty working 
days in any one calendar year. In the 
manner prescribed herein, the board shall 
give notice of the time when, and the 
place in the precinct where, they will at- 
tend to register applicants for registra- 
tion.” (Emphasis supplied. ) 


vided for and the applicant’s answers Code of Alabama, Title 17, Section 27(1): 


thereto shall be written down by such 
board member, and the applicant shall be 
registered as a voter if he meets all other 
requirements herein set out.” 


Code of Alabama, Title 17, Section 26 as 
amended: 

“The board of registrars in each county 
shall visit each precinct at least once and 
oftener if necessary between October 
first and December thirty-first, 1939, and 
each two years thereafter, to make a 
complete registration of all persons en- 
titled to register, and shall remain there 
at least one half a day. They shall give 
at least twenty days notice of the time 
when, and the place in the precinct where 
they will attend to register applicants for 
registration, by bills posted at three or 


“The board of registrars of every 
county of the state of Alabama shall be in 
session at the courthouse, or one of the 
courthouses, of their county on the first 
and third Mondays in each month for the 
purpose of registering all persons in the 
armed forces of the United States, Mer- 
chant Marine, Red Cross, and other af- 
filiated organizations, stationed or serving 
outside the county of their residence, and 
all other persons otherwise qualified 
under the laws of the state of Alabama to 
register.” 


Appendix "B" 


EXAMPLES OF DISCRIMINATION 


IN WRITING TESTS 


more public places in each election pre- Forty-eight applications of persons applying in 


cinct, and by advertisement once a week 
for three successive weeks in a news- 
paper, if there be one published in the 
county. Upon failure to give such notice 
or to attend any appointment made by 
them in any precinct, they shall, after 
like notice, fill new appointments therein. 
The time consumed by the board in com- 
pleting such registration shall not exceed 
thirty working days in any county, except 
that in counties having more than three 
hundred thousand population as shown 
by the last preceding census, the time 
shall not exceed seventy-five working 
days. The board of registrars in each 


October and November, 1957. 


Education—7th grade 
8th grade 
9th grade 
10th grade 
llth grade 
High School 
1 year college 
2 years college 
3 years college 
College Degree 
Public School 
College 
Business College 
Writing Test—None 


bo 
NoeKeK Re DORE DO RD We 


county shall meet at the courthouse on Race of Applicants Action by Board 


the third Monday in January, 1940, and 


ALL WHITE ALL ACCEPTED 
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Seventeen applications of persons applying in 


October and November, 1957. 
Education—High School 5 
1 year college 2 
2 years college 2 
College Degree 4 
Masters Degree 3 
Unknown 1 
Writing Test—Article II 15 
Article III 2 


Action by Board 
REJECTED-9 
ACCEPTED-8 


Appendix "'C" 
EXAMPLES OF APPLICANTS 


ATTEMPTING SUCCESSIVE 
REGISTRATIONS 


Five applications of Marie Williams, July 5, 
1957, July 10, 1958, September 1, and Septem- 
ber 15, and November 10, 1958. 

Education—3% years of college. 

The first application contains minor errors. 
The second application contains a minor error 
in question 1 and the error, discussed below, 
which she repeated in her next two applications. 
The third and fourth applications are perfect 
except that in answer to the question “When 
did you become a bona fide resident of Macon 
County,” she answered, “November 1948.” On 
the 5th application, she answered, “November 
15, 1948” and it is otherwise perfect. 

Writing test—Article II (5 times) 

Race of Applicant Action by Board 
NEGRO ist Application ... REJECTED 
2nd Application....REJECTED 
3rd Application... REJECTED 
4th Application... REJECTED 
5th Application... REJECTED 


Five applications of Carrie E. White. May 19, 
June 16, July 7, August 15, and October 6, 1958. 
Education—l1th grade. 
The first four applications contain minor er- 
rors. The fifth application is perfect. 
Writing test—Articles V, III, II, Il, and II, 
respectively. 
Race of Applicant Action by Board 
NEGRO lst Application ... REJECTED 
2nd Application....REJECTED 
3rd Application....REJECTED 
4th Application....REJECTED 
5th Application...ACCEPTED 


Race of Applicants 
ALL NEGRO 


_ 


$0 OAD TUR G0 po 


. Williams 
. Williams, Marie S. 
. Billes, Eugenia C. 


. Davis, Lewe W. 
. Lightfoot, Roberta 


. Mitchell, Corinne 
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Appendix "D" 


The 1960 list shows the following registration 
statistics for Macon County, Alabama as of 
March 28, 1960: 


Beat Whites Negroes Total 





1 1,228 1,083 2,311 (Tuskegee Beat) 
2 166 1 167 
3 113 0 113 
4 4] 3 44 
5 54 4 58 
6 87 1 88 
7 119 11 130 
8 182 22 204 
9 1,045 8 1,053 
0 70 0 70 
3,105 1,133 4,238 


Notice posted by the 


Board of Registrars 


showing the dates and places of meetings 


of the 1960 Board. 


Beat 1—7 meetings—only 5 held 
Beat 9—3 meetings 
Other Beats—7 meetings 


Morgan, Pauline L. 


. Robinson, Walter 


Scott, K. Eaton 
, Charles C. 


. Davis, Rev. penton 


Nearror, Doris 


. Rhodes, Ora Lee 

. Turner, William, Jr. 

. Wynn, Daniel Webster 
. Turner, William 

. Jeter, Rebecca 


. Jeter, James 


. Guice, Julia 
. Guice, Hosia 
dams 


f Brown, Willie E. 

i Buford, Kenneth L. 
¥ a. Frances Kate 
. Busby. 
. Campbell, Wilma J. 


George C. 


er, June B. 


; Chaney, Gloria P. 
. Chaney, Robert Lee 


. ue 
Appendix "E 

Name Date of Application 

. Adams, Fidelia Jo Anne August 4, 1958 
Cropper, James R. November 17, 1958 

Sylvia E. August 4, 1958 
Johnson, Lena Hayden November 10, 1958 
Mabson, Fred D. November 10, 1958 


August 18, 1958 
November 17, 
November 17, 
November 10, 
November 10, 
January 20, 1958 
October 7, 1957 
July 2, 1957 
January 28, 1958 and 
July 8, 1955 
October 21, 1957 
August 18, 1958 
March 17, 1958 
July 18, 1960 
July 2, 1957 
July 18, 1960 
December 5, 
December 5, 
December 5, 
December 5, 
November 10, 1958 
April 21, 1958 
January 27, 1958 
October 6, 1958 
September 15, 1958 
4, 1958 


1958 


August 


June 38, 1957 
August 5, 1957 
July 8, 1957 
January 27, 1958 
January 27, 1958 
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86. Davis, Mary E. November 17, 1958 
87. Davison, Leida R. May 19, 1958 
88. Donald, Leotis K. July 10, 1958 
89. Dorn, Matthew Charles Fe 8, 1 
40. DuBose, Rosa Lee Auge 21, 1958 
4l. Ford, Imogene Morrow July 3, 1957 
42. Garrett, Lewis D. August 19, 1957 
48. Henderson, Betty F. July 2, 1957 
44, Howard, jong March 8, 1958 
45. jackson, May 19, 1958 
46. Ja ay W., Jr. January 28, 1958 
47. Johnson, Estelle Mrs. July 1, 1957 
48. Johnson, Freddie July 1, 1957 
49. Jones, Clarissa L. January 23, 1958 
50. Jones, Ruth Evalyn July 21, 1958 
51. Junier, Artemisia J. July 8, "1957 
52. ve tore John C. October 6, 1958 
53. M Lola April 7, 1958 
54. Milby, Lelia Mae November 17, 1958 
55. Miller, Charles E. August 4, 1958 
56. Mindingall, Bettye J. July 10, 1958 
57. Perry, John E. June 17, 1957 
58. Philpot, Lavinia May 19, 1958 
59. Renbos, Osie L. April 7, 1958 
60. Rivers, Jessie Lee August 4, 1958 
61. Simpson, Geneva J. July 5, 1957 
62. Thompson, John T. April 7, 1958 
63. Tyner, Robert Lee April 21, 1958 
64. Wynn, Lillian R. July 1, 1957 
Decree 


Pursuant to the findings of fact and conclu- 
sions of law made and entered in the memo- 
randum opinion of this Court on this date, it is 
the ORDER, JUDGMENT and DECREE of 
this Court that the State of Alabama, Wheeler 
Dyson, Cosby Johnson, Frank Smith, their 
agents, officers, employees and successors in of- 
fice, be and each is hereby enjoined from en- 
gaging in any act or practice which involves or 
results in distinctions based on race or color 
between Negro citizens and other citizens in the 
registration for voting and voting processes in 
Macon County, Alabama. 

It is the further ORDER, JUDGMENT and 
DECREE of this Court that the said defendants 
within ten days from the date of this decree 
place upon the current and permanent registra- 
tion rolls, or any official copies thereof, the 
names of the following Negro citizens, unless 
one or more of said citizens have become de- 
ceased or possessed with some disqualification 
to register and vote since the date of their ap- 
plication or applications: 

Adams, Fidelia Jo Anne; Cropper, James R.; 
Dunham, Sylvia E.; Johnson, Lena Hayden; 
Mabson, Fred D.; Morgan, Pauline L.; Robin- 
son, Walter; Scott, K. Eaton; Williams, Charles 
C.; Williams, Marie S.; Billes, Eugenia C.; Davis, 
Rev. Jordan; Davis, Lewellyn W.; Lightfoot, 
Roberta; 


COURTS 197 


Mitchell, Corinne; Nearror, Doris; Rhodes, 
Ora Lee; Turmer, William, Jr.; Wynn, Daniel 
Webster; Turner, William; Jeter, Rebecca; Jeter, 
James; Guice, Julia; Guice, Hosia; Adams, 
Darthula Lucretia; Baker, Johnny Lee; Birming- 
ham, Luther M.; Brown, Willie E.; Buford, Ken- 
neth L.; Bulls, Frances Kate; Busby, George C.; 
Campbell, Wilma J.; Carter, June B.; Chaney, 
Gloria P.; Chaney, Robert Lee; 

Davis, ‘Mary E.; Davison, Leida R.; Donald, 
Leotis K.; Dorn, Matthew Charles; DeBose, 
Rosa Lee; Ford, Imogene Morrow; Garrett, 
Lewis D.; Henderson, Betty F.; Howard, Juan- 
ita; Jackson, James; Jackson, John W., Jr.; John- 
son, Estelle Mrs.; Johnson, Freddie; Jones, Cla- 
rissa L.; Jones, Ruth Evalyn; Junier, Artemisia 
J.; Magruder, John C.; McCaston, Lola; Milbry, 
Lelia Mae; Miller, Charles E.; Mindingall, Bet- 
tye J.; 

Perry, John E.; Philpot, Lavinia; Renfroe, 
Osie L.; Rivers, Jessie Lee; Simpson, Geneva J.; 
Thompson, John T.; Tyner, Robert Lee; Wynn, 
Lillian, R. 

It is the further ORDER, JUDGMENT and 
DECREE of this Court that the defendants 
within ten days from the date of this decree 
notify all the above-named citizens that their 
names have been placed upon the permanent 
registration rolls; said notification is to be by 
mailing to each of said citizens the appropriate 
certificate of registration. 

It is the further ORDER, JUDGMENT and 
DECREE of this Court that the said defendants 
file with the Clerk of this Court within fifteen 
days from the date of this decree a report in 
writing reflecting their compliance with the 
above part of this decree relating to the placing 
of the above-named citizens on the permanent 
registration rolls. 

It is the further ORDER, JUDGMENT and 
DECREE of this Court that the said defendants 


(1) shall meet at least two full days each 
month in Beat 1 and shall during such days 
receive applications for registration from any 
and all applicants in the county: 

(2) in receiving applications for registration 
in Beat 1, shall observe the following proce- 
dures: 


(a) Applicants shall be permitted to apply 


. for registration in the order in which they ap- 


pear at the registration office for that purpose, 
provided that the persons whose names appear 
on the existing appearance sheet (a photostat 
of which will be made available) shall be given 
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priority and shall be permitted to apply in the 
order their names appear on that sheet. 

(b) Applicants who hereafter appear to 
apply for registration or to transfer their regis- 
tration from another county shall be issued suc- 
cessive numbers in the order in which they 
appear and shall be permitted to apply for 
registration or transfer their registrations in that 
order. 

(c) At the end of each registration day the 
defendants shall post in a conspicuous place in 
the courthouse and on the door of their office 
the first number which will be called on the next 
registration day and the numbers, if any, which 
were called that day but were not answered. 

(d) Any prospective applicants who fail to 
appear when their numbers are called shall be 
called first on the next registration day in their 
proper sequence, but any prospective applicant 
who fails to appear after being called on two 
successive days shall lose his priority and must 
obtain a new number if he still desires to apply 
for registration. 

(3) may, if administered equally to all appli- 
cants for registration, require applicants to read 
and write a portion of the Constitution not to 
exceed fifty consecutive words; 

(4) allow any registered voter in the county 
to act as a supporting witness for any number 
of applicants for registration if the supporting 
witness can and does take the oath required on 
the application form. In no event will an appli- 
cant for registration be denied registration be- 
cause of defects of form in the blanks provided 
for the examination of the supporting witness. 
In the event that, from his examination, it be- 
comes apparent that he cannot act as a sup- 
porting witness, the applicant shall be so notified 
forthwith, and shall in no event be required to 
reapply for registration, but shall be afforded 
opportunity to obtain an additional supporting 
witness. 

(5) Within twenty days after the receipt of 
any application of any applicant for registration, 
the defendants shall in the following manner 
notify the applicant as to the action taken by 
the Board of Registrars: if the applicant is ac- 
cepted, the registration certificate shall be 
mailed to the applicant; if the applicant is re- 
jected, the notification shall be mailed and shall 
state that the applicant has been rejected and the 
specific reason or reasons for such rejection; and 

(6) make arrangement to give every pros- 
pective applicant for registration whose name 
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appears on the existing appearance sheet in 
Beat 1, an opportunity to apply for registration 
within 120 days from the date of this decree. 
The defendants shall make provision to adminis- 
ter the qualifying examination simultaneously 
to at least six applicants, and they shall receive 
such applications between the hours of 9:00 
am. and 5:00 p.m. at each of their regular 
meetings. 

It is the further ORDER, JUDGMENT and 
DECREE of this Court that the defendants 
submit to the Clerk of this Court in writing on 
or before the 5th day of each month after the 
date of this decree and until further order of 
this Court a report as to their progress in ac- 
cepting applications during the preceding 
month. This report shall include: 

(1) The dates and places of receiving appli- 
cations for registration during the preceding re- 
port period. 

(2) The name and race of the persons whose 
applications for registration were received and 
the dates on which such applications were re- 
ceived. 

(3) The number, name and race of persons 
signing the priority list during the preceding 
report period. 

(4) The action taken by the Board on ap- 
plications for registration during the preceding 
report period which with respect to accepted 
applicants will state the name and race of the 
applicant and the date the certificate of regis- 
tration was mailed out, and with respect to 
rejected applicants, the name and race of the 
rejected applicants and a duplicate copy of the 
notification of rejection and reasons therefor 
and the date on which such notification was 
mailed to the applicant. 


It is the further ORDER, JUDGMENT and 
DECREE of this Court that said defendants be 
and each is hereby enjoined from: 

(1) Administering the qualification tests to 
Negroes in Macon County, Alabama, in any way 
different from the manner in which those tests 
are administered to other applicants for regis- 
tration. 

(2) Refusing to register any Negro applicant 
otherwise qualified whose performance in at- 
tempting to qualify is equal to the performance 
of the least qualified white applicant who has 
been adjudged by the members of the Board of 
Registrars to have passed the requirements for 
registration. 

(3) Failing to provide a full and regularly 
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functioning Board of Registrars in Macon Coun- 
ty, Alabama. 

(4) Failing to accord any Negro citizen of 
Macon County, Alabama, in a fair, impartial and 
nondiscriminatory manner, each and every right 
such citizen has or may have under the regis- 
tration and election laws, customs, usages and 
regulations of the State of Alabama and the 
Board of Registrars of Macon County, Alabama, 
and under the Constitution and laws of the 
United States pertaining to suffrage. 

(5) Denying to any Negro citizen of Macon 
County, Alabama, for reasons of race or color, 
any of his rights under the laws of the State of 
Alabama or under the Constitution and laws of 
the United States touching the matter of suffrage. 

For the complete effectuation of this decree, 
it is the further ORDER, JUDGMENT and DE- 
CREE of this Court that the plaintiff, United 
States of America, acting through its appropri- 
ate investigative agencies, report in writing 
directly to this Court on or before the 5th day 
of each month after the date of this decree and 
until further order of this Court the dates and 
places the defendant registrars have received 
applications for registration during the preced- 
ing month, the name and race of each person 
signing the priority list during the preceding 
report period, and the name and race of each 
applicant for registration accepted or rejected 
during the preceding report period. 

It is the further ORDER, JUDGMENT and 
DECREE of this Court that the defendants shall 
until further order of this Court make the regis- 
tration books and records of Macon County, 
Alabama, available to the agents of the United 
States at any and all reasonable times and 
places. 

It is the further ORDER, JUDGMENT 
and DECREE of this Court that the plaintiff, 
United States of America, acting through 
the United States Department of Justice and 
the United States Attorney for this district, from 
time to time, when requested by the Court, 
furnish information to the Court for the purpose 
of: 

(1) Assisting this Court in determining 
whether the provisions of this decree are being 


COURTS 





199 


fully and completely complied with, in good 
faith, by each of said defendants. 

(2) Assisting this Court in determining 
whether the institution and prosecution of con- 
— proceedings are necessary and/or justi- 


(3) Assisting this Court in determining wheth- 
er the provisions of this injunction should be ex- 
tended to any other county officials when and 
if Macon County is abolished in part or the area 
making up said county is absorbed by other ad- 
joining counties. 

(4) Assisting this Court in determining 
whether any vacancies occurring—if such occur 
—on the Macon County Board of Registrars can 
be filled by the state-appointing authority within 
a reasonable time. 

(5) Assisting this Court in determining 
whether any attempted resignation by any mem- 
ber of the Macon County Board of Registrars is 
made in good faith. 

It is the further ORDER, JUDGMENT 
and DECREE of this Court that the plaintiff, 
United States of America, acting through the 
United States Department of Justice and 
the United States Attorney for this District, in- 
stitute and prosécute in this Court any contempt 
proceedings that may arise in this action subse- 
quent to the entering of this decree. 

It is the further ORDER, JUDGMENT and 
DECREE of this Court that the plaintiff, United 
States of America, submit to this Court within 
thirty days from the date of this decree the 
names and addresses of at least three qualified 
persons to be considered by the Court for ap- 
pointment as voting referees in the event this 
Court at some later date considers such appoint 
ments necessary and appropriate. 

This Court retains jurisdiction of this cause for 
the purpose of issuing any and all additional 
orders herein that may, in its judgment, become 
necessary or appropriate for the purpose of 
modifying and/or enforcing this decree. 

It is ORDERED that the costs incurred in 
this proceeding be and they are hereby taxed 
against the defendants, for which execution may 
issue. 














200 RACE RELATIONS LAW REPORTER 


[Vox. 6 


ELECTIONS 


Registration—Tennessee 
UNITED STATES of America v. Herbert ATKEISON, et al. 


United States District Court, Western District, Tennessee, Western Division, December 30, 1960, Civil 
Action No. 4131, F.Supp. 


UNITED STATES of America v. THE HONORABLE MARION S. BOYD, United States District 
Judge for the Western District of Tennessee. 


United States Court of Appeals, Sixth Circuit, December 30, 1960, No. 14,435, F.2d_ 


SUMMARY: On December 14, 1960, the United States brought an action under the 1957 
Civil Rights Act in the federal district court for the Western district of Tennessee to enjoin 
82 defendants (including the mayor of Somerville, the general sessions court judge and the 
representative to the state legislature, and a bank and various insurance agents, wholesale 
grocers, gasoline dealers, cotton ginners, and landowners of Fayette County, Tennessee) from 
causing threats and intimidations of an economic nature to be made against Fayette County 
Negro citizens so as to deprive those citizens of their right to vote at federal elections. After 
passing on other cases on December 23 involving similar questions in which a preliminary 
injunction was denied [United States v. Beaty, United States v. Barcroft, 6 Race Rel. L. Rep. 
201, infra], the court declined to entertain herein an application for a preliminary in- 
junction. On December 27, the United States filed a petition for mandamus in the Court of 
Appeals for the Sixth Circuit to require the district court to hear and determine the application 
for a preliminary injunction not later than December 31, 1960, it being claimed that the 
issue involved in the action would become moot if an injunction were not granted before 
then. The petition was dismissed on December 30, the court of appeals expressing satisfac- 
tion that before irreparable damage would be suffered by the Negro tenants the district 
court would give consideration to a preliminary injunction in light of the restraining order 
pending appeal entered by the court of appeals in the Beaty and Barcroft cases on the same 
date. Also on December 30 the district court, upon consideration of the orders of the court of 
appeals as to the mandamus petition and in the Beaty and Barcroft cases, ordered ‘the land- 
owners retstrained and enjoined from intimidating, threatening or coercing any Negro ten- 
ants for the purpose of interfering with their right to vote, and from evicting, removing, 
or refusing to renew leases as to such tenants for the purpose of intimidation or coercion, or 
to punish them for exercising their rights to register or vote. 


Before CECIL, WEICK, and O’SULLIVAN, Circuit Judges. 











Court of Appeals, U.S. v. Boyd 





This is an action in mandamus to require the 
District Judge to hear and determine an appli- 
cation for preliminary injunction made by the 
government in an action pending in the District 
Court to restrain eighty-one defendants therein 
from engaging in acts and practices which de- 
prive Negro citizens of their right to vote at 
federal elections. The action in the District Court 
was not filed until December 14, 1960. The de- 
fendants therein were not all served until De- 
cember 22, 1960, when their counsel, who had 
been employed on the previous day, waived 
service of summons for all defendants who had 
not been served. 


The District Judge declined to entertain said 
application for preliminary injunction because 
he had just concluded cases numbered 4065 and 
4121 involving similar questions and denied such 
relief. 

The mandamus action was not filed in this 
court until December 27, 1960. We are asked to 
require the District Judge to hear and determine 
said application for preliminary injunction not 
later than December 31, 1960. It is claimed that 
the issues in said action for preliminary injunc- 
tion will become moot unless an injunction is 
granted before said date. 

We are not persuaded that at this late date we 
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should, by our writ, order the District Judge 
to set and conclude within the remaining two 
days of this year a hearing on the government’s 
application for preliminary injunction. We are 
satisfied that before irreparable damage will be 
suffered by the Negro sharecroppers involved in 
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this case, consideration of a preliminary injunc- 
tion can be given by the District Judge in the 
light of the restraining order pending appeal 
entered by us in cases Nos. 14,433 and 14,434. 

It is, therefore, ordered that the petition for 
mandamus be dismissed. 


District Court Action, U.S. v. Atkeison 


TEMPORARY RESTRAINING 
ORDER 


Upon consideration of the application of the 
United States for temporary restraining order 
under Rule 65(b) and upon consideration of 
the orders entered on December 30, 1960, by the 
United States Court of Appeals for the Sixth 
Circuit in United States vs. Honorable Marion 
S. Boyd and in United States vs. A. T. Beaty, 
et al., and United States vs. R. J. Barcroft, et al., 
it is hereby ordered that 


The landowner defendants individually and 
collectively, their principals, agents, employees 
and all persons acting in concert with them, 
having actual notice of this order, will, there- 
fore, be and they are hereby restrained and 
enjoined until the further order of this Court 
from intimidating, threatening, coercing, or at- 
tempting to intimidate, threaten, or coerce any 
of their Negro sharecropper tenants for the pur- 
pose of interfering with the right of such persons 
to vote as they may choose or of causing such 
tenants to vote for or not to vote for any candi- 


date for the office of President, Vice-President, 
presidential elector, Member of the Senate, or 
Member of the House of Representatives, at any 
general, special, or primary election held solely 
or in part for the purpose of selecting or electing 
any such candidate, or to register for such elec- 
tion, or to engage in any act or practice which 
would deprive the tenants of any such right or 
privilege, or from evicting or removing said 
sharecropper tenants or refusing to extend or 
renew their leases for the purpose of such in- 
timidation or coercion, or to punish them on 
account of the exercise of their rights to so 
register or vote at said elections. 

This order is not to be construed as to prevent 
legitimate action by landowners in relation to 
the sharecropper occupants of their land where 
such action or practice is not motivated by in- 
tention or purpose to deprive any person of any 
right or privilege secured to such person by the 
Civil Rights Act of 1957. This Court retains 
jurisdiction to entertain any or all applications 
which may be made by any and all defendants 
for relief in this respect. 





ELECTIONS 


Registration—Tennessee 


UNITED STATES of America v. A. T. BEATY,et al. 
UNITED STATES of America v. R. J. BARCROFT, et al. 





United States District Court, Western District, Tennessee, Western Division, December 16, 23, 1960, 
Civil Actions Nos. 4065, 4121, F.Supp 


United States Court of Appeals, Sixth Circuit, December 30, 1960, April 6, 1961, Nos. 14443-4, 288 
F.2d 653. 


SUMMARY: In November, 1960, the United States filed an amended complaint under the 1957 
Civil Rights Act in the federal district court for the western district of Tennessee against 70 
individual and corporate defendants (including the mayor of Brownsville, the sheriff, the 
school superintendent, and various banks, merchants and landowners of Haywood County, 
Tennessee). In December, 1960, a virtually identical aciion was brought in the same court 
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against 10 other defendants. The court consolidated the two actions, since both complaints 
sought to enjoin defendants from causing threats and intimidations of an economic nature to 
be made against county Negro residents because of their status as registered voters. 


On December 2, 1960, the United States filed an application for a temporary restraining 
order against defendant landowners who allegedly had mailed notices of eviction as of Jan- 
uary 1, 1961, to Negro tenants registered to vote, as a further means of intimidation because 
of the registrations. The court on December 16 denied this application but set December 19 
for a hearing on the United States’ application for a preliminary injunction. Following the 
hearing on the latter application, the court on December 23 entered an order, sub nom, 
United States v. Archbell, temporarily enjoining 13 of the defendants “pending the hearing 
of this cause, from engaging in any threats, intimidation or coercion . . . of any nature for the 
purpose of interfering with the right of any other person to become registered to vote in 
Haywood County, Tennessee, and to vote for candidates for Federal office,” but denying other 
relief prayed in the application. The court refused to extend the injunction to include evie- 
tions or refusals to renew leases of Negro tenants for the purpose of intimidating them in 
the exercise of franchise rights, stating that the Civil Rights Act did not “vest the courts with 
authority to adjudge contracts and property rights.”” On the same date the court denied the 
United States’ oral motion for an interlocutory injunction to preserve the status quo pending 
appeal. 

By an application to the Court of Appeals for the Sixth Circuit for an injunction pend- 
ing appeal, the United States then sought to prevent a change in the status of the tenants 
pending appeal, so that the issues would not become moot before the court had an oppor- 
tunity to pass upon them. On December 30, the court of appeals entered an order restraining 
the landowner defendants from intimidating, threatening, or coercing any Negro tenants for 
the purpose of interfering with their right to vote, and from evicting, removing, or refusing 
to renew leases as to such tenants for the purpose of intimidation or coercion, or to punish 
them for exercising their rights to register or vote. The court pointed out that it was not pre- 
venting “legitimate” action by landowners concerning tenants where such action is not moti- 
vated by intention to deprive anyone of a right secured by the Civil Rights Act, and that it was 
not presently deciding that that Act may be constitutionally invoked to require private persons 
to continue or enter contractual relations as to their own property. 


On appeal contesting the decision of December 23, the court of appeals held that the 
district court did not abuse its discretion by refusing the United States’ request to restrain the 
eviction of any Negro of voting age in Haywood County unless the defendant proposing such 
action first file a sworn statement of the reasons therefor. The court pointed out that under this 
request a defendant would be enjoined without a showing that his action was being taken to 
intimidate or coerce the tenant concerning voting, and the Civil Rights Act does not provide 
for such a remedy based on an assumption that defendant had violated the law and an imposi- 
tion upon him of the burden of proving the contrary. However, the court determined that the 
government was entitled to an injunction restraining landowner-defendants (with three named 
exceptions) from engaging in threats, intimidation or coercion “whether by eviction or threat- 
ened eviction or refusal to deal in good faith with them concerning their tenancies, in keeping 
with the usage and custom heretofore prevailing in Haywood County, Tennessee, of any of 
their negro sharecropper tenants” for the purpose of interference with voting rights or 
punishment for having previously registered or voted. The government’s concern that the 
issues will become moot unless the owners are required to retain all tenants on their farms 
was deemed by the court of appeals to be unjustified, because the injunction directed “provides 
adequate preliminary prohibition” and “we [do not] think that the District Judge will with- 
hold adequate punishment for any contempt of his injunction.” The order denying a prelimi- 
nary injunction was therefore reversed and the case remanded with instructions to grant such 
injunction in conformity with the court of appeals’ opinion. [See also, United States v. Atkei- 


son, 6 Race Rel. L. Rep. 200, supra.] Subsequently, the district court granted the preliminary 
injunction. 
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Action in District Court 


ORDER 


The plaintiff having filed an ex parte applica- 
tion for a restraining order in open Court on the 
2nd day of December, 1960, and the Court hav- 
ing considered the application for a restraining 
order, the affidavits and the proposed restrain- 
ing order attached thereto; now therefore, 

IT IS ORDERED That the application for 
the temporary restraining order be and the same 
is hereby denied. 

IT IS FURTHER ORDERED that a hearing 
on the plaintiffs application for a preliminary 
injunction in Nos. 4065 and 4121 is set for De- 
cember 19, 1960, at 9:30 a.m. in the courtroom 
of the Federal District Court for the Western 
District of Tennessee, in the Post Office Building 
in Memphis, Tennessee. 


ORDER ON APPLICATION 
FOR TEMPORARY INJUNCTION 


These two causes having come on for hearing 
upon the application of the Plaintiff for a tem- 
porary injunction, upon the affidavits on file, 
upon oral testim -uy, and upon the statements 
and arguments of counsel for the respective 
parties, upon the pleadings and upon the entire 
record in the cause, at the conclusion of which 
the Court made oral findings and conclusions. 

IT IS ORDERED that the official reporter 


transcribe the findings and conclusions hereto- 
fore made orally by the Court and that the Clerk 
file the same in these causes. 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that pending the hearing of 
this cause, the Defendants Robert Archbell, 
C. W. Scott, Edmund Taylor, Alvis Stuart, Shel- 
by Dixon, Lloyd McCool, Lofton K. Stuart, 
James Harvey Shelton, A. A. Mann, Mary Ware, 
Joe Richard Gibbs, James Allen Kurts and 
Tommy Benjamin Willis be, and they are, hereby 
temporarily enjoined, pending the hearing of 
this cause, from engaging in any threats, intimi- 
dation or coercion or attempted threats, intimida- 
tion or coercion of any nature for the purpose of 
interfering with the right of any other person 
to become registered to vote in Haywood 
County, Tennessee, and to vote for candidates 
for Federal office. 

IT IS FURTHER ORDERED that the other 
relief prayed in the application for temporary 
injunction be, and the same is, hereby denied. 


ORDER 


On consideration of plaintiff's oral motion for 
an interlocutory injunction to preserve the status 
quo pending appeal in these causes, made this 
day in open court. ; 

It is ORDERED that said motion be and is 
hereby denied. 


Action in U.S. Court of Appeals 


Before CECIL, WEICK, and O’SULLIVAN, Circuit Judges. 


ORDER 
CECIL, Circuit Judge: 


The United States has made application to 
this court for an injunction pending appeal. The 
government seeks to maintain the status quo by 
preventing a change in the status of the share- 
cropper tenants pending the appeal of this case 
and in order to prevent the issues from be- 
coming moot before the court has had an oppor- 
tunity of passing upon the questions involved. 

The District Judge entertained an application 
for preliminary injunction and, after hearing, 
granted the injunction in part by restraining 
certain of the appellees from coercing or intimi- 
dating the Negro sharecropper tenants from 


exercising their rights to register or vote. The 
District Judge, however, refused to extend the 
injunction to include a situation where the land- 
owner was evicting or requiring the removal of 
a Negro sharecropper tenant or refusing to re- 
new his lease for the purpose of intimidating 
or coercing him in the exercise of his rights of 
franchise. The District Judge was of the view 
that the Civil Rights Act! did not “vest the 
courts with authority to adjudge contracts and 


_ property rights.” It was not disputed that tenan- 


cies of the sharecropper tenants will all expire 
on December 31 of this year. 
The application for preliminary injunction was 


1. Title 42, Section 1971, U. S. C. 
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heard by and submitted to the District Judge 
upon oral testimony, depositions and affidavits. 
The hearing was concluded on December 23, 
1960. Little time was given to the District Judge 
to make careful and detailed analysis of the 
charges made by the government or to permit 
him to give contemplative consideration to the 
important questions involved in this litigation. 
In the limited time available, he did not and 
could not file extensive findings of fact and con- 
clusions of law. 

This cause involves grave constitutional and 
legal questions, and if a mass eviction of Negro 
sharecroppers as a part of a plan of intimidating 
Negroes of Haywood County, Tennessee, from 
exercising their right to vote takes place on 
January 1, 1961, these sharecroppers might suffer 
irreparable damage before the court has an op- 
portunity of passing upon the questions involved. 
It is our opinion that adequate time should be 
allowed for counsel for all parties to properly 
brief these legal questions and to present ade- 
quate arguments to this court before action now 
in contemplation be completed so as to render 
the case moot. Likewise, we mention that only 
this day has there arrived in this court the fairly 
voluminous appeal record with transcripts of 
testimony, numerous affidavits and other material 
which must be reviewed before this court may 
consider the appeal before us. 

The landowner appellees individually and col- 
lectively, their principals, agents, employees and 
all persons acting in concert with them, having 
actual notice of this order, will, therefore, be 
and they are hereby restrained and enjoined, 
pending this appeal, or until the further order 
of this court, from intimidating, threatening, 
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coercing, or attempting to intimidate, threaten, 
or coerce any of their Negro sharecropper ten- 
ants for the purpose of interfering with the right 
of such persons to vote as they may choose or 
of causing such tenants to vote for or not to vote 
for any candidate for the office of President, 
Vice President, presidential elector, Member of 
the Senate, or Member of the House of Repre- 
sentatives, at any general, special, or primary 
election held solely or in part for the purpose 
of selecting or electing any such candidate, or to 
register for such election or to engage in any 
act or practice which would deprive the tenants 
of any such right or privilege, or from evicting 
or removing said sharecropper tenants or re- 
fusing to extend or renew their leases for the 
purpose of such intimidation or coercion, or to 
punish them on account of the exercise of their 
rights to so register or vote at said elections. 


This order is not to be construed as to prevent 
legitimate action by landowners in relation to 
the sharecropper occupants of their land where 
such action or practice is not motivated by in- 
tention or purpose to deprive any person of any 
right or privilege secured to such person by the 
aforesaid Civil Rights Act. Neither should this 
order be construed as a present determination by 
this court that said Civil Rights Act may consti- 
tutionally be employed to require private per- 
sons to continue or enter into contractual 
relations in respect to their own property. That 
question will remain for decision. 


The enforcement of this order is committed 
and referred to the District Court who is hereby 
empowered to entertain any or all applications 
which may be made by the appellees for relief. 


Action in U.S. Court of Appeals 


Before CECIL, WEICK, and O’SULLIVAN, Circuit Judges. 


By the Court. 

These appeals are from an order of the United 
States District Court, for the Western District 
of Tennessee, denying a motion for a prelimi- 
nary injunction pending the hearing and deter- 
mination of the merits of the plaintiffs causes 
of action. 

The United States of America, as_ plaintiff, 
filed an amended complaint in case number 4065, 
on the 18th of November, 1960, under section 
1971(b) of Title 42, U. S. C., known as the Civil 
Rights Act. Seventy individual and corporate de- 


fendants were named. The individuals were all 
residents of Haywood County, Tennessee, except 
five. Of those, four owned land in Haywood 
county. The corporate defendants were banks 
which were incorporated in Tennessee and trans- 
acted business and had their principal places of 
business in Haywood county. 

On December 1, 1960, a virtually identical 
action, case number 4121, was brought against 
ten additional defendants. The two actions were 
consolidated by the trial judge and both are now 
a part of this appeal. 
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It was charged in the complaints that the de- 
fendants engaged in numerous acts and practices 
which deprived the negro citizens of Haywood 
county of their right to be free from threats, 
intimidation or coercion, and the right to be free 
from attempted threats, intimidation, or coer- 
cion, for the purpose of interfering with their 
right to vote for candidates for federal offices. 

A further charge was made that the defendants 
conspired among themselves and with others to 
accomplish the above stated purpose. 

It is claimed by the government that part of 
the threats, intimidation and coercion was in the 
nature of economic pressure exerted by the de- 
fendants, through a well-organized plan and 
system that would, in part, deny them credit and 
the right to buy necessities through their usual 
business relations. In short, as claimed, this 
pressure would amount to economic strangula- 
tion. 

It is further claimed that among the economic 
punitive devices to prevent negroes from regis- 
tering to vote and to punish them for such 
registration, was a scheme on the part of the de- 
fendants to cause certain negroes and their 
families to be evicted from the farms where they 
lived and worked as sharecroppers. 

On December 2, 1960, the United States filed 
a motion for a preliminary injunction restraining 
the defendants, during the pendency of the ac- 
tion, from engaging in, or performing any and 
all of the following acts: 

“1. Evicting, or threatening to evict, any 
Negro sharecropper of voting age in Haywood 
County from property occupied by such Negro 
unless the defendant shall first have filed a 
sworn statement setting forth in detail his rea- 
sons for the eviction, and the plaintiff has not 
petitioned this District Court for a hearing on 
the subject within 20 days following service by 
mail of the statement on the plaintiff. 

“2. Altering, or threatening to alter, the ex- 
isting tenant farming or sharecropping agree- 
ment, including present financial arrangements, 
if any, with any Negro tenant of voting age in 
Haywood County, Tennessee, unless the defend- 
ant shall first have filed a sworn statement setting 
forth in detail his reasons for the change in the 
existing tenant farming agreement, and the 
plaintiff has not petitioned this District Court 
for a hearing on the subject within 20 days fol- 
lowing service by mail of the statement upon 
the plaintiff. 

“3. Engaging in any threats, intimidation, or 
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coercion, or attempted threats, intimidation, or 
coercion, of any nature, whether economic 
or otherwise, for the purpose of interfering with 
the right of any other person to become regis- 
tered to vote in Haywood County, Tennessee, 
and to vote for candidates for Federal office.” 

The District Judge set the motion for hearing 
on December 19th and devoted three days to its 
hearing and determination. At the conclusion 
of this hearing, the Judge rendered an oral opin- 
ion which he ordered transcribed and filed as 
findings of fact and conclusions of law. 

He found upon this hearing “there is at least 
reasonable cause to believe there have been at- 
tempts by certain of the defendants, some twelve 
or fourteen for sure, to interfere with this right 
in Haywood County in various and sundry ways, 
and there is reason to believe such attempts 
might be persisted in unless these particular de- 
fendants the Court has in mind are restrained.” 

Thirteen defendants were preliminarily re- 
strained during the pendency of the action, “from 
engaging in any threats, intimidation or coercion 
or attempted threats, intimidation or coercion of 
any nature for the purpose of interfering with 
the right of any other person to become regis- 
tered to vote in Haywood County, Tennessee, 
and to vote for candidates for Federal office.” 

The District Judge granted no relief to the 
negro sharecroppers against the landowner-de- 
fendants for the reason as stated by him. 


“But, Gentlemen, we run into trouble with 
respect to other relief sought in this litigation, 
especially with respect to the sharecropping con- 
tracts. The Court has been asked to enjoin the 
eviction of some of the sharecroppers by certain 
of these defendant landowners and to enjoin the 
altering of the existing sharecropping contracts 
which expire the first of the year or shortly 
thereafter. In effect, it seems to the Court the 
plaintiff is asking that the Court make new rental 
contracts for certain of the parties in this litiga- 
tion. It ought to be evident to all that relief of 
this type cannot be awarded, especially on ap- 
plication for temporary injunction. The Congress, 
it is plain to see, did, in passing this Civil Rights 
Act, intend to protect the voting right but it did 
not, as the Court reads the Statute, vest the 
Courts with authority to adjudge contracts and 


* property rights, and this is the main problem 


inherent in this very broad application by the 
Government. This litigation, as we are bound to 
recognize, involves a number of separate con- 
troversies between these landlords and tenants, 
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the details and equities concerning which there 
has been no attempt to fully develop in this 
hearing, but it should be stated, and it is evident 
enough that on this phase of the investigation 
there are serious disputes on questions of fact 
and law, including constitutional questions. 
Constitutional questions concerning due process 
and among others, I believe are present.” 

As will be noted, the denial of relief was not 
based upon any finding of fact made by the 
District Judge, but on the legal proposition that 
the Court had no right to deal with contracts 
or property rights of the parties. 

On motion of the plaintiff, our Court granted, 
on December 30, 1960, a preliminary restraining 
order pending appeal. By this order the land- 
owners were restrained and enjoined “from in- 
timidating, threatening, coercing, or attempting 
to intimidate, threaten, or coerce any of their 
Negro sharecropper tenants for the purpose of 
interfering with the right of such persons to vote 
as they may choose or of causing such tenants 
to vote for or not to vote for any candidate for 
the office of President, Vice President, presi- 
dential elector, Member of the Senate, or Mem- 
ber of the House of Representatives, at any 
general, special, or primary election held solely 
or in part for the purpose of selecting or electing 
any such candidate, or to register for such elec- 
tion or to engage in any act or practice which 
would deprive the tenants of any such right or 
privilege, or from evicting or removing said 
sharecropper tenants or refusing to extend or 
renew their leases for the purpose of such intimi- 
dation or coercion, or to punish them on account 
of the exercise of their rights to so register or 
vote at said elections.” 


The question now before the Court, on this 
appeal, is whether the District Judge was in 
error in refusing to grant an injunction, as re- 
quested, against the landowner-defendants. It is 
conceded by the government that the issue thus 
presented involves the question of abuse of dis- 
cretion on the part of the trial judge. 


“It is generally held that the trial court abuses 
its discretion when it fails or refuses properly 
to apply the law to conceded or undisputed facts. 
Union Tool Co. v. Wilson, 259 U.S. 107, 112, 42 
S.Ct. 427, 66 L.Ed. 848. Misapplication of the 
law to the facts is in itself an abuse of discretion. 
Hanover Star Milling Co. v. Allen & Wheeler 
Co., 7 Cir., 208 F. 513, 523.” Joyce Marie 
Clemons, an infant by Gertrude Clemons, her 
mother and next friend, et al. v. The Board of 
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Education of Hillsboro, Ohio, a body corporate, 
et al., 228 F.2d, 853, 857, C. A. 6. 


The statute does proscribe threats, intimida- 
tion, coercion or attempts to do so for the pur- 
pose of interfering with the right of a person 
to vote for any candidate for federal office. The 
threats, intimidation or coercion may take on 
many forms. If sharecropper-tenants in posses- 
sion of real estate under contracts are threatened, 
intimidated or coerced by their landlords for 
the purpose of interfering with their rights of 
franchise, certainly the fact that the coercion 
relates. to land or contracts would furnish no 
excuse or defense to the landowners for vio- 
lating the law. 


The evidence amply supports the govern- 
ment’s claim that a part of the plan of certain 
white people in Haywood county to intimidate 
negro voters, for the purpose of interfering with 
their rights of registering and voting, was to 
have them evicted from the land they occupied 
as tenants. 

We must look to subdivision (c) of section 
1971 for the relief to which the government is 
entitled on behalf of the negro tenants. 

This subdivision reads as follows: “Whenever 
any person has engaged or there are reasonable 
grounds to believe that any person is about to 
engage in any act or practice which would de- 
prive any person of any right or privilege secured 
by subsection (a) or (b) of this section, the 
Attorney General may institute for the United 
States, or in the name of the United States, a 
civil action or other proper proceeding for pre- 
ventive relief, including an application for a 
permanent or temporary injunction, restraining 
order, or other order.” 

Does the language of this statute “preventive 
relief, including an application for a permanent 
or temporary injunction, restraining order or 
other order” require the Court to grant the broad 
relief asked for by the government in paragraphs 
(1) and (2) of its motion? In our opinion it does 
not. It is claimed by the government that such 
an order should be granted on the authority of 
opinions in National Labor Relations Board 
cases. In these cases the statute specifically pro- 
vides for reinstatement of employees. Section 
160(c) Title 29 U. S. C. Phelps Dodge Corp. v. 
N. L. R. B., 313 U.S. 177, 187. Here the court 
said: “The powers of the Board as well as the 
restrictions upon it must be drawn from section 
10(c), which directs the Board ‘to take such 
affirmative action, including reinstatement of em- 
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ployees with or without back pay, as will ef- 
fectuate the policies of this Act.” See also 
N. L. R. B. v. Jones & Laughlin Steel Corp., 
301 U.S. 1, 47. 

The government has requested an injunction, 
in paragraphs (1) and (2), to restrain the evic- 
tion or alteration of the existing agreement of 
any negro of voting age in Haywood county, 
unless the defendant shall first file a sworn state- 
ment of the reasons for the eviction or alteration 
and the plaintiff has not petitioned the Court 
for a hearing on the subject within 20 days. 

Under this request a defendant would be en- 
joined without a showing that his action in 
evicting or alteration of the tenancy was for the 
purpose of intimidating or coercing the tenant 
in the exercise of his right of franchise. The 
request would assume that the defendant did 
violate the law and place upon him the burden 
to prove that he did not. 

The statute does not specifically delineate the 
type of remedy which the plaintiff by the first 
two paragraphs of its motion asked the trial 
court to employ. 

The District Judge has not yet heard and de- 
cided the case on its merits. He has made no 
definitive interpretation of the statute. The ques- 
tion presented is one of first impression. 

In our judgment, the District Judge did not 
abuse his discretion by refusing to grant an in- 
junction which might require him to adjudicate 
or declare contractual rights, or to specifically 
enforce them. He may grant preventive relief 
to enjoin acts or practices in violation of the 
statute. If any party violates the injunction, it 
may be enforced by contempt. 

We now consider whether the plaintiff was 
entitled to a restraining order under paragraph 
three of its motion. There was sufficient evidence 
of threats, intimidation and coercion to require 
the trial judge to grant a restraining order per- 
mitted by the statute against the landowner- 
defendants. Such conclusions are also implicit 
in the court’s findings. 

The failure to grant a restraining order of the 
nature hereinafter indicated amounts to a mis- 
application of the law of subsection (c) of sec- 
tion 1971 to the undisputed facts. To this extent, 
there was an abuse of discretion. 


In our judgment, the government is entitled . 


to a preliminary injunction, enjoining and re- 
straining the landowner-defendants, except those 
hereinafter excluded, from “engaging in any 
threats, intimidation or coercion or attempted 
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threats, intimidation or coercion, whether by 
eviction or threatened eviction or refusal to deal 
in good faith with them concerning their ten- 
ancies, in keeping with the usage and custom 
heretofore prevailing in Haywood County, Ten- 
nessee, of any of their negro sharecropper ten- 
ants, for the purpose of interfering with the 
right of such negro sharecroppers, or other per- 
sons, to become registered or to vote in Hay- 
wood County, Tennessee, and to vote for 
candidates for federal office, or for punishment 
for having previously registered or voted, or en- 
gaging in any act or practice which would 
deprive the tenants of any such right or privi- 
lege.” 

As we stated above the District Judge did not 
abuse his discretion by refusing to grant an 
injunction which might require him to adjudicate 
or declare contracts or to specifically enforce 
them. So, it should now be understood that the 
injunction which we here direct is not to be 
construed as an order which will require the 
District Judge to declare or to make contracts 
between defendant-landlords and tenants. 


It should, however, be understood to empower 
and require the District Judge to inquire, by a 
hearing, at which interested parties are given 
an opportunity to be heard, into any situation 
where a defendant-landowner evicts or threatens 
to evict a negro tenant or refuses to deal in good 
faith with said tenant for a continuation of oc- 
cupancy and tenancy, and if said eviction, 
threatened eviction or refusal to deal in good 
faith is found to be for the purpose of inter- 
fering in any way with the right of such negro 
tenant to become registered or to vote in Hay- 
wood county, Tennessee, and to vote for candi- 
dates for federal office, or as punishment for 
having previously registered or voted, such con- 
duct would constitute a violation of the prohibi- 
tions of the order. 


The government has expressed its concern 
that unless every landowner involved is now 
commanded to retain all tenants on their farms, 
without a present definition of terms, the matters 
involved will become moot. We think the gov- 
ernment’s concern in this regard is without justi- 
fication. The injunction which we now direct 
provides adequate preliminary prohibition. Any 
landowner who, by persistence in a plan to evict 
a tenant, or by refusal to deal with such tenant, 
as commanded by the above injunction, is found 
to have done so for the purpose of preventing 
such tenant or other negro sharecroppers from 
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registering or voting or of punishing such tenants 
for having registered or voted, will have thereby 
exposed himself to punishment for contempt. 
We have no reason to think that such an injunc- 
tion will be without efficacy to accomplish the 
end sought by the statute in question; neither 
do we think that the District Judge will withhold 
adequate punishment for any contempt of his 
injunction. 

An examination of the record discloses that 
there is no evidence which would warrant an 
injunction against Ben Whitelaw, Mary Golden 
and Frances Moore Woodson. 

The order of the District Court denying ap- 
pellants’ motion for a preliminary injunction is 
reversed and the case is remanded to the District 
Court with instructions to grant a preliminary 
injunction in conformity with the views ex- 
pressed in this opinion. 


ORDER GRANTING 
PRELIMINARY INJUNCTION 


Pursuant to the mandate of the United States 
Court of Appeals for the Sixth Circuit in this 
case which was received and filed by the Clerk 
of this Court on April 19, 1961, it is ORDERED 
that during the pendency of this action the de- 
fendants Maude Baird, Ida Bond, Mary Bond, 
Maxwell David Bond, Joseph Dixie Bond, 
Montizuma Carter, Jr., Thomas Crowder Chap- 
man, Jr., Thomas Crowder Chapman, Sr., Anna- 
belle Clark, Edgar C. Evans, Leroy C. Gillespie, 
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Jr., Leroy C. Gillespie, Sr., Alex H. Gray, Sam- 
mie Franklin King, Claude E. Lott, Billy Nash 
Powell, Mrs. Buell Robertson, Charles Scott, 
Alvie Stuart, Edmund Taylor, Mrs. J. B. War- 
ren, Hiram A. Whitehurst, William Whitehurst, 
Bernard Alexander Whitelaw, Everett B. Wil- 
liams, A. A. Mann, R. J. Barcroft, E. B. Coburn, 
John T. Gillespie, F. P. Hess, John W. Moses, 
III, Jesse T. Mullen, Thomas Homer Rainey, 
and A. C. Veirs, and each of them, their agents, 
servants, employees, representatives, and all per- 
sons in active concert or participation with said 
defendants shall be and hereby are enjoined 
from: © 

Engaging in any threats, intimidation or co- 
ercion or attempted threats, intimidation or 
coercion, whether by eviction or threatened 
eviction or refusal to deal in good faith with 
them concerning their tenancies, in keeping 
with the usage and custom heretofore prevailing 
in Haywood County, Tennessee, of any of their 
Negro sharecropper tenants, for the purpose of 
interfering with the right of such Negro share- 
croppers, or other persons, to become registered 
or to vote in Haywood County, Tennessee, and 
to vote for candidates for federal office, or for 
punishment for having previously registered or 
voted, or engaging in any act or practice which 
would deprive the tenants of any such right or 
privilege. 

It Is Further ORDERED that the taxation of 
costs will await the final determination of this 
cause. 





EMPLOYMENT 
Fair Employment Laws—Michigan 


Estate of William R. RAGLAND, etc., et al. v. CITY OF DETROIT, etc., et al. 
Circuit Court for the County of Wayne, Michigan, December 23, 1960, No. 307001. 


SUMMARY: A Negro filed a complaint with the Michigan Fair Employment Practices Com- 
mission (FEPC) against his former employer, the Detroit Department of Water Supply, as- 
serting that contrary to provisions of the state fair employment act he had been discharged 
in retaliation for having previously filed a complaint with the FEPC alleging discrimination 
by his employer in maintaining racially segregated locker assignments, although the stated 
reasons for his discharge were “poor attendance, poor work performance and for the good of 
the service.” After claimant’s death, the FEPC held a public hearing and found that his ab- 
sence records and service ratings throughout his employment tenure indicated satisfactory 
work performance, while other evidence indicated that his employer had discriminated 
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against him in retaliation fo1 his original complaint before the commission. Notice being 
taken of a state circuit court order that claimant’s complaints before the FEPC survived his 
death, the commission ordered that he be reinstated and that his estate be paid wages, bene- 
fits, and other compensation to which he would have been entitled between the dates of his 
discharge and his death. 4 Race Rel. L. Rep. 1069 (1959). 

The city of Detroit then appealed to the Circuit Court for Wayne County and, pursuant 
to a provision of the state fair employment act, demanded a trial de novo before a jury. The 
state attorney general’s office, representing the FEPC, moved to dismiss the appeal, claiming 
that the city was not entitled to such a trial. The court found that the parties had had a full 
hearing before the commission and that the record appeared to be complete, and held there- 
fore that the city was not entitled to a jury trial. It was held that the city was entitled to a re- 
view de novo such as is given on appeal from circuit court to the state supreme court in 
chancery matters. The city was allowed 15 days in which to elect whether to take such a 
review or to decline it and demand a jury trial, in which latter event the matter would be dis- 





missed with right to appeal to the state supreme court to determine the issue. 


HOLBROOK, Circuit Judge. 


In this case William R. Ragland, now deceas- 
ed, at one time was an employee of the City of 
Detroit. He was dismissed and he filed a writ- 
ten protest with the Civil Service Commission 
of the City of Detroit, and a hearing, as part 
of the Civil Service investigation, was held. Mr. 
Ragland appeared and was represented by a 
person of his own choice. The result of the hear- 
ing and investigation was unfavorable to him, 
and his discharge on dismissal was upheld. Mr. 
Ragland did not choose to appeal from this ad- 
ministrative decision. However, he did make a 
complaint to the Fair Employment Practices 
Commission, and after due notice to all the 
parties, a hearing was held thereon, and a copy 
of the transcript before the Civil Service Com- 
mission of the City of Detroit was made a part of 
the record by the FEPC. After the said hearing 
the FEPC ordered that Mr. Ragland be reinstat- 
ed, and that the sum of $6,477.95 be paid by the 
City of Detroit as back pay, the FEPC deter- 
mining that the dismissal was unlawful. In this 
matter the Administrator of the Estate of Wil- 
liam R. Ragland is the interested claimant. 

Subsequent to the determination of the FEPC, 
the City of Detroit filed an appeal to the Circuit 
Court for the County of Wayne, as provided in 
the statute creating the FEPC, and demanded 
a trial de novo before a jury. 

The State Attorney General’s Office, repre- 
senting the FEPC, has filed a motion to dismiss 
the appeal, claiming that the City of Detroit is 
not entitled to a trial de novo before a jury. 

The Legislature of the State of Michigan de- 
termined by Act 251 of the Public Acts of 1955, 
that a Fair Employment Practices Act was 


necessary, and enacted it into law. Section 1 
of said Act, provides the opportunity to obtain 
employment without discrimination as to race, 
color, religion, national origin or ancestry, is 
hereby recognized and declared to be a civil 
right. The principle upon which this act was 
predicated is one that is fundamental and rec- 
ognized by all fair minded men as being con- 
sonant with and required under the spirit and 
wording of our Federal and State Constitu- 
tions. No one can disagree with the purposes 
for which the act was adopted. 

The City of Detroit claims that the provision 
in the Act providing for an appeal to the Circuit 
Court and insuring a jury trial is constitutional 
and the motion to dismiss should be denied. 


The State Attorney General’s Office asserts 
that the provision in the statute providing for a 
jury trial is inoperative by reason of the case, In 
re Fredericks, 285 Mich. 262, wherein Mr. Justice 
Chandler stated on Page 266, as follows: 


“A decision of the civil service commission 
upon a hearing to remove for cause, not be- 
ing the result of judicial action, but being at 
the most a quasijudicial act of an adminis- 
trative tribunal, is not subject to review by 
the courts on appeal and an attempt by 
the legislature to create a right of apeal 
would fail as an unconstitutional endeavor 
to foist nonjudicial functions upon the 
courts. See City of Aurora v. Schoberlein, 
230 Ill. 496, (82 N.E. 960).” 


It is the further position of the State Attor- 


ney General's Office, as the Court understands 


it, that this appeal provided in the statute creat- 
ing the FEPC may be operative as a review de 
novo such as are had in chancery suits on appeal 
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from the Circuit Court to the Supreme Court, 
that the provision does not mean that the case 
is to be heard over again, but that the review 
be made upon the record as submitted, with 
provision to be returned to the FEPC for fur- 
ther additional testimony to be taken, should the 
same appear to be necessary or advisable. The 
pertinent provision of the FEPC law appears 
to be Sections 8 and 10 of the Act, M.S.A. 17.458 
(8): 
“(a) Any complainant, intervener or re- 
spondent claiming to be aggrieved by a 
final order of the commission, may appeal 
to the circuit court of the state of Michigan 
within any county wherein the unfair em- 
ployment practice, which is the subject of 
the commission’s order, was committed, or 
wherein any respondent required in the or- 
der to cease and desist from an unfair em- 
ployment practice, or to take other affirma- 
tive action resides or transacts business and 
such appeal shall be tried de novo before 
said circuit court. 
“(b) Such proceeding shall be initiated by 
the filing of a petition in such court and the 
service of a copy of the said petition upon 
the commission and upon all parties who 
appeared before the commission. There- 
upon, the commission shall file a transcript 
of the record upon the hearing before it. 
The court shall have jurisdiction of the pro- 
ceeding and of the questions determined 
therein, and shall have power to grant such 
temporary relief or restraining order as it 
deems just and proper, and to make and 
enter upon the pleadings, testimony and 
proceedings set forth in such transcript an 
order enforcing, modifying and enforcing as 
so modified, or setting aside in whole or in 
part, the order of the commission. 
“(c) An objection that has not been urged 
before the commission shall not be con- 
sidered by the court, unless the failure or 
neglect to urge such objection shall be ex- 
cused because of reasonable grounds 
shown. 
“(d) Any party may move the court to 
remit the case to the commission in the in- 
terests of justice for the purpose of ad- 
ducing additional specified and material 
evidence and seeking findings thereon; Pro- 
vided, That he shows reasonable grounds 
for the failure to adduce such evidence be- 
fore the commission. 
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“(e) The jurisdiction of the court shall be 
exclusive and its judgment and order shall 
be final, subject to appellate review as pro- 
vided by law. 

“(f) The commission’s copy of the testi- 
mony shall be available at all reasonable 
times to all parties without cost for exami- 
nation and for the purposes of judicial re- 
view of the order of the commission. The 
petition shall be heard on the transcript of 
the record without requirement of printing.” 

oO oo] o 

“10. (c) This act shall be so construed 
that section 13 of article 2 of the constitu- 
tion of the state of Michigan shall apply in 
any circuit court to any case or action aris- 
ing under this act and every party or re- 
spondent in such case or action shall be 
deemed to have demanded the rights re- 
served to him under said section 13 of 
article 2 unless, subsequent to his appear- 
ance in such case or action, such demand is 
waived in writing or in open court.” 


The basic question to be determined in this 
case is whether the FEPC motion to dismiss 
should be granted. It being the claim of the 
FEPC that the appeal provided in the statute is 
not a general appeal with a trial de novo before 
a jury, but only a review upon the record, and a 
trial de novo in the sense that a trial de novo 
is used in appeals in chancery cases from a 
Circuit Court to the Supreme Court. The FEPC 
cites In re Fredericks, supra. 

It is the claim of the City of Detroit that 
in the event it is not entitled to a trial before a 
jury, as provided for in said act, that the said 
act must fall as being unconstitutional. It is the 
claim of the City of Detroit that the sections 
of the statute provides for a jury trial and 
cannot be severed from the statute, that their 
very nature is such they are an integral part 
of the statute, and because they are unconstitu- 
tional the entire statute is unconstitutional. 

It is the duty of this Court to construe the 
statute in such a manner that it is constitutional, 
if such is possible. The courts favor constitu- 
tionality of acts and look with disfavor upon 
voiding legislative enactments. People v. Pa- 
trick, 343 Mich. 371; Cady v. City of Detroit 289 
Mich. 499; 1426 Woodward Avenue Court v. 
Wolff, 312 Michigan 352. 

The principle of law as set forth in re Fred- 
ericks, supra, is still the law in Michigan, that 
is, the Circuit Courts cannot take over the pre- 
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rogatives of the FEPC by determining anew 
from a new trial a proper decision to be appli- 
cable in an appeal from the FEPC. That would 
be contrary to our constitutional prohibition of 
giving nonjudicial functions to the court. 

It does, however, appear without question the 
courts of our state do have jurisdiction to review 
actions of administrative boards and commis- 
sions when provided by law. 


In the Administrative Procedure Act, Act 197, 
1952, Page 288, it provides in part as follows: 
Section 8: 


“(1) Any person aggrieved by a final de- 
cision in a contested case, whether such de- 
cision is affirmative or negative in form, is 
entitled to judicial review thereof under this 
act: but nothing in this section shall be 
deemed to prevent resort to other means of 
review, redress, relief or trial de novo, pro- 
vided by law. In any proceeding in which 
alternative methods of appeal are available, 
any person desiring to take a cross appeal 
shall take said cross appeal proceeding in 
the same manner in which the original ap- 
peal has been taken.” * * * 


“(4) If, before the date set for hearing, 
application is made to the court for leave to 
present additional evidence to the issues in 
the case, and it is shown to the satisfaction 
of the court that the additional evidence is 
material and that there were good rea- 
sons for failure to present it in the pro- 


shall, upon request, hear oral argument and 
receive written briefs. 


“(6) The court may affirm the decision of 

the agency or remand the case for further 

proceedings; or it may reverse or modify 

the decision if the substantial rights of the 

petitioners may have been prejudiced be- 

cause the administrative findings, inferen- 

ces, conclusions or decisions are: 

(a) In violation of constitutional provi- 
sions; or 

(b) In excess of the statutory authority or 
jurisdiction of the agency; or 

(c) Made upon unlawful procedure; or 

(d) Affected by other error of law; or 

(e) Unsupported by competent, material, 
and substantial evidence in view of 
the entire record as submitted, or con- 
trary to the overwhelming weight of 
the evidence; or 

(f) Arbitrary or capricious. 


“Sec. 9. An aggrieved party may secure a 
review of any final judgment of the circuit 
court under this act by appeal to the su- 
preme court. Such appeal shall be taken 
in the manner provided by law for appeals 
from the circuit courts in other civil cases.” 
“Sec. 10. This act shall be supplemental 
to and shall not be in derogation of Act No. 
88 of the Public Acts of 1943, as amended, 
being sections 24.71 to 24.82, inclusive, of 
the Compiled Laws of 1948.” 
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ceeding before the agency, the court may 
order that the additional evidence be taken 
upon such conditions as the court deems 
proper. The agency may modify its findings 
and decisions by reason of the additional 
evidence and shall file with the reviewing 
court, to become a part of the record, the 
additional evidence, together with any mod- 
ifications or new findings or decisions. 


“(5) The review shall be conducted by 
the court without a jury and shall be confin- 
ed to the record, except that in cases of al- 
leged irregularities in procedure before the 
agency, not shown in the record, testimony 
thereon may be taken in the court and de- 
positions may on request of the person ag- 
grieved, and in the discretion of the court, 
be addressed to members of the agency 
to determine whether they followed the 
procedures required by law. The court 


The Judicature Act provides for appeals to 
the Circuit Court in this manner: The same 
being M.S.A. 27.545 (1): 


“An appeal shall lie from any order, de- 
cision or opinion of any state board, com- 
mission or agency authorized under the 
laws of this state to promulgate rules and 
regulations from which an appeal or other 
judicial review has not heretofore been pro- 
vided for by law, to the circuit court of 
the county of which the appellant is a resi- 
dent or to the circuit court of Ingham coun- 
ty, and such circuit court shall have and ex- 
ercise jurisdiction with respect thereto as 
in chancery cases. Such appeals shall be 
made in the same manner as appeals are 
made from justice courts: Provided, That 
no appeal bond shall be required.” 


Both the Administrative Code and the Judica- 
ture Act provide reviews in the form of ap- 
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peals to the Circuit Court, and both exempt and 
allow other manner or forms of review duly en- 
acted into law. 

It is fundamental that administrative boards, 
commissions and state agencies actions are re- 
viewable by the courts, as provided in the acts 
creating said boards, agencies or commissions, 
or by certiorari, if no provision is made for 
such review by statutory authority. 

A trial de novo, as mentioned in the Admin- 
istrative Procedures Act and an appeal as pro- 
vided in the Judicature Act of a Circuit Court 
having and exercising jurisdiction with respect 
thereto in chancery cases, does not to this 
Court’s mind violate the principle of law en- 
unciated In re Fredericks, that is of foisting 
administrative responsibilities and duties upon 
the courts. This Court interprets the FEPC Act, 
in so far as it provides for review by the Cir- 
cuit Court to mean a review by de novo such as 
in chancery cases, whereby the Court is limited 
to the record as made before the Commission, 
with the right to refer it back to the Com- 
mission should further testimony be deemed 
to be necessary or advisable, with a further de- 
termination to be made by the Commission, 
which then in turn could be reviewed in the 
same manner by the courts. The Court in- 
terprets the provision concerning jury trial to 
be applicable in the event there is a circum- 
stance wherein the same is lawful. As previous- 
ly stated, the City of Detroit maintains that 
they are entitled to a jury trial under the Act; 
that in the event the Court determines that 
the provision providing for a jury trial, which 
would mean a redetermination of the facts by 
the Circuit Court, is not available by reason 
of the said portion of the statute being un- 
constitutional, then in such event, the Court will 
necessarily have to declare the entire statute 
unconstitutional, and vacate and declare acts 
of the FEPC as a nullity. The Court has not 
ruled that part of the statute providing for a 
jury trial to be unconstitutional. Even if it were 
so determined, this Court does not believe that 
the same is fatal to the entire act. 

In 11 American Jurisprudence, Page 834, Sec- 
tion 152, under Constitutional Law, it is stated: 


“It is a fundamental principle that a statute 
may be constitutional in one part and un- 
constitutional in another part and that if 
the invalid part is severable from the rest, 
the portion which is constitutional may 
stand while that which is unconstitutional 
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is stricken out and rejected.” (People ex 
rel. Moll v. Danziger, 238 Mich. 39, 213 
N.W. 448; 52 A.L.R. 136; Smith v. Wayne 
Probate Judge, Smith v. Command, 231 
Mich. 409, 204 N.W. 140, 40 A.L.R. 515; 
Sault Ste Marie Hospital v. Chippewa 
County Treasurer, 209 Mich. 684, 177 N.W. 
927, citing R.C.L. 

“This doctrine which has been employed 
in hundreds of cases to salvage unobjec- 
tionable and separable portions of statutes 
where unconstitutional portions have been 
eradicated is best illustrated by a few ex- 
amples.” * * * . 


On Page 838: 


“The difficulty presented in such cases arises 
from the question of the determination of 
severability itself. The tests used are con- 
nected with, and based upon, the ultimate 
factor as to what the legislature intended, 
but even so certain objective criteria are 
very valuable in ascertaining both the in- 
tent to create a separable act and the 
actual creation of it. Thus, it is stated that 
if after eliminating the invalid portions, 
the remaining provisions are oDerative and 
sufficient to accomplish their proper pur- 
pose, it does not necessarily follow that the 
whole act is void; and effect may be given 
to the remaining portions.” (Ft. Smith v. 
Scruggs, 70 Ark. 549, 69 S.W. 679, 58 L.R.A. 
921, 91 Am. St. Rep. 100; Polzin v. Rand, 
250 Ill. 561, 95 N.E. 623, Ann. Cas. 1912B, 
471; People v. Olsen, 222 Ill. 117, 78 N.E. 
23, 113 Am. St. Rep. 371; Sinking Fund 
Comrs. v. George, 104 Ky. 260, 47 S.W. 
779, 84 Am. St. Rep. 454; State v. Firemen’s 
Fund Ins. Co. 152 Mo. 1, 52 S.W. 595, 45 
L.R.A. 363; State v. Adams Exp. Co., 85 
Neb. 25, 122 N.W. 691, 42 L.R.A. (N.S.) 
396; Redell v. Moores, 63 Neb. 219, 88 
N.W. 243, 55 L.R.A. 740, 93 Am.S.Rep. 
431.” 


It would appear to this Court that all of the 
essential portions of the statute, sufficient to 
accomplish their proper purpose, are contained 
in the provisions, not including the part provid- 
ing for trial by jury in the Circuit Court. It 
would appear that the said objectionable pro- 
vision is not essential, and it may be severed. 

In this case the parties had a full hearing 
before the Commission. The record is complete 
as far as this Court has knowledge and the 
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City of Detroit is not entitled to a jury trial. 
It is entitled to a review as provided under the 
statute creating the FEPC, that is such a review 
as is given and afforded on appeal from the 
Circuit Court to the Supreme Court in chancery 
matters. This they may have, however in the 
event the City of Detroit declines a review as 
limited by this Court, in its interpretation of the 
Act, and prefers to have the matter dismissed 
with full right to appeal to the Supreme Court 
to determine the issue, the Court will grant an 
order of dismissal. This will be in accordance 
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Detroit at this time. The City of Detroit may 
have 15 days to make such an election, and in 
the event they elect to proceed on the appeal 
as determined by this Court to be lawful, the 
same shall be allowed. If they elect to demand 
their right to have a jury trial and place the 
issue squarely upon that one premise, then the 
matter will be dismissed. 

Should any clarification be needed concerning 
the interpretation of this opinion, the Court 
reserves its right to make such clarification 
upon the request of any party to this action. 


with an election to be made by the City of 





EMPLOYMENT 
Labor Relations—Federal Statutes 


‘ Waddell B. SELLS v. INTERNATIONAL BROTHERHOOD OF FIREMEN AND OILERS, et al. 
United States District Court, Western District, Pennsylvania, January 9, 1961, 190 F.Supp. 857. 


SUMMARY: A Negro, employed by a railroad as an “ash wheeler” from 1926 until perma- 
nently furloughed in 1960, brought an action for damages in federal court against the railroad 
and the union (and union officers) representing plaintiff and other railroad workers under a 
collective bargaining agreement, alleging that defendants had discriminated against plaintiff 
solely because of race and color, in violation of rights accruing to him under the Railway 
Labor Act and the Constitution of the United States. The complaint specifically charged that 
in 1937 employees of the railroad, including plaintiff, assigned to a certain powerhouse were 
divided into a white section of engineers and oilers and a colored section of firemen and ash- 
wheelers; that defendants “by custom and usage, agreement among themselves and conduct, 
concert and intimidation, . . . maintained the color line, by never permitting an ashwheeler or 
fireman to bid or apply for an engineer’s job”; that as a result plaintiff, who had acquired 
an engineer’s license in 1942, was forever barred from bidding on an engineer’s job in the 
powerhouse; and that, because of defendants’ conspiracy, as the powerhouse work force was 
reduced colored workers lost their jobs first. The court denied defendants’ motions to dismiss 
the complaint or in the alternative for a summary judgment, citing Conley v. Gibson [2 Race 
Rel. L. Rep. 1093 (1957) ] in holding that, inasmuch as the union and its officers are required 
to represent employees of the railroad fairly and without racial discrimination, plaintiff could 
maintain the action and could therein attempt to prove that defendants applied the collective 
bargaining agreement so as to damage him because of race and color. 

WILLSON, District Judge because of his race and color. He says all de- 
fendants, individually and collectively, have 
violated rights accruing to him under the Rail- 
way Labor Act, 45 U.S.C.A. § 151 et seq., as well 


This civil action is presently before me on 
similar motions filed by all defendants to dismiss 





the complaint or in the alternative for sum--° 


mary judgment. 

Plaintiff, Waddell B. Sells, is a Negro. He seeks 
money damages from all defendants. He asserts 
that he has been discriminated against solely 


as under the Constitution. As plaintiff claims the 
amount in controversy is over $10,000 and that 
his cause of action is based upon Federal law, 
the court understands that jurisdiction is under 
Section 1331 of Title 28 U.S.C. All defendants 
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have appeared by counsel and no issue is raised 
as to venue, 

Plaintiff names as defendants, the Interna- 
tional Brotherhood of Firemen and Oilers, 
Pittsburgh Local 353, and the Brotherhood, that 
is the International Brotherhood of Firemen and 
Oilers. Both the Local and the National Brother- 
hood are unincorporated associations. He names 
as individual defendants, Henry Froelich, Wal- 
ter Froelich and William J. Mahoney, members 
of both the Local and the National Brotherhood. 
He also names as a defendant, one F. R. Mc- 
Kernan, the general chairman of the Interna- 
tional Brotherhood. The other defendant is the 
Pittsburgh and Lake Erie Railroad Company, a 
corporation, a common carrier engaged in inter- 
state commerce and subject to the Railway La- 
bor Act. Plaintiff says that the International 
Brotherhood and Local 353 were and are the 
duly designated representatives of the plaintiff 
and all other railroad employees under the 
union shop collective bargaining agreement en- 
tered into by defendant railroad and its em- 
ployees, pursuant to the Railway Labor Act. 


It is noticed first that the motions to dismiss 
are filed under Rule 12, 28 U.S.C., as no answer 
has been filed. The motions raise two of the 
defenses which may be presented under Rule 
12(b), to wit; defendants say that the court 
lacks jurisdiction over the subject matter because 
plaintiff failed to exhaust the grievance proce- 
dures provided for in the collective bargaining 
agreement and, second, that the complaint is 
subject to dismissal under Rule 12(b) (6) be- 
cause it fails to state a claim upon which relief 
can be granted. The motions assert generally 
that the complaint fails to allege any contrac- 
tual right for the violation of which plaintiff is 
entitled to recover damages. The motions are 
supported by affidavits and depositions. 


Because, as all of the defendants have as- 
serted as one of the bases for dismissal, the fail- 
ure of the plaintiff to state a claim upon which 
relief can be granted and have presented mat- 
ters outside of the complaint which have not 
been excluded by the court, the motions as pro- 
vided in Rule 12, are to be treated as motions 
for summary judgment and disposed of as pro- 
vided by Rule 56. Counsel have been orally 
heard at argument and were given reasonable 
time to file additional briefs and have availed 
themselves of the opportunity. 


It appears that plaintiff commenced work with 
the railroad in the year 1926 as an ash wheeler. 
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He was made a fireman in the powerhouse 
building in the year 1941. In 1942 he obtained 
a license as a stationary engineer from the City 
of Pittsburgh. Thereafter, from time to time, 
plaintiff applied for but never obtained a job 
as a stationary engineer. It appears further that 
the railroad building known as the powerhouse 
was divided into two areas, the boiler room and 
the engine room. The boiler room employees 
were designated as ash wheelers and firemen, 
each of them being a separate craft with dif- 
ferent rates of pay; the operations in the engine 
room were performed by engineers and oilers, 
each being a separate craft with different rates 
of pay. From time to time a reduction of the 
working force at the powerhouse was put into 
effect by the defendant railroad. For many 
years prior to 1955 all of the engineers, except 
for one colored person, and the oilers were white 
persons and all the firemen and ash wheelers 
were colored. In the process of reducing the 
work force, in 1955 the railroad and the brother- 
hood negotiated an agreement consolidating the . 
rosters of the oilers and the ash wheelers into a 
“Helpers Roster,” one effect being to reduce the 
work force from twenty-six to twenty-two jobs. 
In July of 1958 the helpers and the firemen’s 
rosters were merged and the number of jobs 
reduced to nineteen. In August of 1958 the help- 
ers positions were reduced from seven to four, 
leaving a total of sixteen jobs at the power- 
house. In January of 1959 the railroad leased 
its warehouse to a third party resulting in a 
further reduction in the work force, and then in 
October of 1959 the method of heating the boil- 
ers was changed from coal to automatic gas re- 
ducing the total number of jobs to five station- 
ary engineers. At that time plaintiff Sells, along 
with others, was permanently furloughed. The 
defendant says that as of August, 1960, the force 
at the powerhouse was reduced to two engi- 
neers, and that as of the spring of 1961, the 
employees at the powerhouse will likely be re- 
duced to one stationary engineer. 

As the court understands the complaint, 
plaintiff charges that when he acquired his sta- 
tionary engineer’s license from the City of Pitts- 
burgh in 1942 he then became qualified for 
employment with defendant railroad ‘as a sta- 
tionary engineer. When vacancies occurred he 
bid on such jobs but never received any of them. 
The nub of his complaint, as the court under- 
stands it, is found commencing in the 12th para- 
graph and in subsequent paragraphs where he 
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says, “* *® ® defendants and each of them, act- 
ing individually and in concert, by actions or 
omissions, planned and executed a course of con- 
duct, designed to discriminate against the 
plaintiff solely because of his race or color. 
* ¢ °” Plaintiff further charges that about Janu- 
ary 1, 1937, the employees of the powerhouse 
were divided into a white section composed of 
engineers and oilers and a colored section com- 
posed of firemen and ashwheelers, and that all 
defendants, “* * * by custom and usage, agree- 
ment among themselves and conduct, concert 
and intimidation, * * * maintained the color 
line, by never permitting an ashwheeler or fire- 
man to bid or apply for an engineer’s job. * * *” 
He further charges that the defendants in the 
same manner, that is by conspiring among them- 
selves, consolidated the class of ash wheelers, 
oilers, firemen and helpers into a craft of helpers, 
with the result that plaintiff was forever barred 
from bidding upon an engineer’s job in the 
powerhouse, “* * * only because of his race or 
color and for no just cause. * * *” Plaintiff 
further avers that the actions of the defendants 
have deprived him of his rightful position on the 
engineer's roster. The complaint goes on to 
charge that as a result of the conspiracy among 
the defendants, as the work force in the power- 
house was reduced, the colored workers lost 
their jobs first, and that in spite of an agreement 
to the contrary between plaintiff and the de- 
fendant, he was given no consideration whatso- 
ever by reason of his many years of service. 

The complaint makes no reference to the 
plaintiffs having proceeded with any of the 
grievance procedures set up in the bargaining 
agreement between the railroad and its em- 
ployees. Defendants say that the plaintiff must 
proceed under the collective bargaining agree- 
ment before suit can be filed in this court. In 
reply to that contention plaintiff points out that 
his law suit is aimed not at a dispute between 
the railroad and its employees under the labor 
contract but is directed against his own union 
and the officers thereof as well as the railroad. 
There is no grievance procedure under the Ad- 
justment Board for such a situation. Further 
plaintiff does not contend that the collective bar- 
gaining agreement is in any way discriminatory 
but asserts that its application by defendants, in 
concert, was discriminatory as against him and 
for which wrong he seeks damages against all 
defendants. 
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This civil action is unique in that plaintiff 
sues on behalf of himself only and claims dam- 
ages rather than reinstatement. In the majority 
of the cases cited by counsel involving causes 
of action based upon racial discrimination the 
plaintiffs have represented themselves and other 
members of a class. The Supreme Court decision 
Conley v. Gibson, 355 U.S. 41, 78 S.Ct. 99, 2 
L.Ed.2d 80, and a more recent decision, Cun- 
ningham v. Erie Railroad Company, 2 Cir., 266 
F.2d 411, are authority for the proposition that 
plaintiff may maintain this action. It is believed 
that no useful purpose would be served in re- 
viewing the many decisions cited in the Conley 
and Cunningham cases. Defendants urge that 
Gainey v. Brotherhood of Railway & Steamship 
Clerks, 3 Cir., 275 F.2d 342, requires that the 
complaint be dismissed for failure on the part of 
plaintiff to exhaust the grievance procedures as 
provided in the contract between the employees 
and the defendant railroad, but as plaintiff's 
counsel points out, that case did not involve 
racial discrimination and is not a precedent 
against plaintiff in the instant action. 

It is pointed out in the Conley decision that 
the Brotherhood and the individual defendants 
here are required to represent plaintiff and other 
employees of the defendant railroad fairly and 
without discrimination because of race. The 
Supreme Court says that the Federal District 
Courts have the power to protect the employees 
against such “* * * invidious discrimination. 
* * ®” As the court reads the complaint in the 
instant case, plaintiff is simply charging a dis- 
crimination contrary to the provisions of the 
Railway Labor Act. He says all defendants are 
guilty of such discrimination. Defendants have 
strongly urged that no discrimination in fact 
exists on the railroad or in the application of the 
collective bargaining agreement, but that issue 
is a factual one and cannot be resolved under 
Rule 56. It may very well be that plaintiff in 
this case will be unable to show any discrimina- 
tion. His complaint is not too precise on this 
point but it does not have to be under Rule 8(f) 
and as indicated in the Conley decision. Plain- 
tiff bases his right to damages upon Federal law 
and under it he is entitled to attempt to prove 
that the defendants, individually and collective- 
ly, so applied the collective bargaining agree- 
ment as to damage him and that they did so 
because of his race and color. The motions will 
be denied. 
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FAMILY RELATIONS 
Birth Certificates—Louisiana 


STATE of Louisiana ex rel. Ralph DUPAS v. CITY OF NEW ORLEANS, et al. 
Supreme Court of Louisiana, December 12, 1960, Rehearing Denied January 9, 1961, 125 So.2d 375. 


SUMMARY: Dupas, a professional boxer, brought a proceeding in a Louisiana state court 
to require the city of New Orleans to issue him a delayed birth certificate showing the place 
of his birth as New Orleans and his race as “white”. The city contested the proceeding and 
presented evidence designed to show that Dupas was born in another parish and that his race 
was “colored.” The trial court found in favor of Dupas and issued a writ of mandamus 
requiring the city to issue the birth certificate as requested. 3 Race Rel. L. Rep. 80 (1957). 
The Court of Appeal for the Parish of Orleans reversed on factual grounds, holding that 
“Dupas not having proved his birth took place in the parish of Orleans, we cannot order the 
officials of the city of New Orleans to issue a birth certificate to him.” [A 1956 Louisiana 
statute prohibits interracial participation in sports events, including boxing. See Act 579, 
1956, 1 Race Rel. L. Rep. 953.] 3 Race Rel. L. Rep. 510 (1958). The state supreme court 
granted certiorari primarily to review the ruling of the court of appeal that the city exhibit 
of a photostat of the original birth certificate showing birth in the other parish was admissi- 
ble, although the trial court had held it inadmissible on the ground that testimony concern- 
ing it was insufficient to constitute the certificate a public record. The supreme court con- 
cluded that it did not find that the certificate was a delayed certificate nor that it was altered 
in any way concerning place of birth. Emphasizing that the certificate had been on file 
21 years with the Louisiana State Department of Health, Public Health Statistics, and that 
the exhibit was certified by the state registrar for that agency, the court held that the court 
of appeal had properly held that it is a public record and should be received as prima facie 
evidence of the facts stated therein. The argument that the certificate was erroneously and 
illegally executed because filled out and signed by a person not qualified so to act was rejected. 
It was held that the court of appeal was “eminently correct in its analysis of the testimony and 
in its conclusions” that Dupas had failed to prove birth in Orleans Parish, and that the court 
of appeal had a duty to reverse the trial court’s findings of fact upon determining that those 
findings upon the question of place of birth were not correct. The judgment was affirmed, 
one justice dissenting. 





HAMLIN, Justice. 


Acting under our supervisory jurisdiction 
(Article VII, Section 11, Louisiana Constitution 
of 1921), we granted certiorari to review a judg- 
ment of the Court of Appeal, Parish of Orleans, 
(102 So. 2d 77), which dismissed the suit of 
relator, Ralph Dupas; affirmed the judgment of 
the trial court, insofar as it overruled exceptions 
of no right of action and ratione materiae filled 
by respondents, City of New Orleans, Et Al; and 
reversed that portion of the judgment of the trial 
court which made the alternative writ of man- 
damus peremptory and ordered respondents to 
accept relator’s application for a delayed birth 
certificate. 

That portion of the judgment of the trial court 
making the alternative writ of mandamus per- 
emptory-reversed by the Court of Appeal, Parish 
of Orleans-reads as follows: 


“IT IS FURTHER ORDERED, ADJUD- 
GED AND DECREED that the alternative 
writ of mandamus heretofore issued herein 
be now made peremptory, and accordingly 
that De Lesseps S. Morrison, Mayor of the 
City of New Orleans, and Dr. Boni J. De- 
laureal, Chairman and Registrar of Vital 
Statistics for the Board of Health for the 
City of New Orleans, be directed and com- 
manded to accept the application for de- 
layed birth certificate, to register same and 
to deliver a delayed certificate of birth unto 
Relator, Ralph Dupas, showing him to be 
a member of the white race, born on Oct- 
ober 14, 1935, in the City of New Orleans, 
the issue of Peter Dupas, Sr., and Evelyn 
Foto.” 


We granted certiorari primarily to review the 
ruling of the Court of Appeal which held that 
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City Exhibit No. 1, a photostat of the original 
birth certificate (No. 24,795 of the records of 
the State of Louisiana, Bureau of Vital Statis- 
tics, Parish of Plaquemines, City of Davant, for 
the year, 1935), of Ralph Duplessis, alleged to 
be born on October 15, 1935, at Davant, Parish 
of Plaquemines, Louisiana, of the union of Peter 
Duplessis and Eveline Duplessis, was admissible 
in evidence. Because of its appreciation of the 
testimony elicited with respect to City Exhibit 
No. 1, the trial court held that said exhibit was 
inadmissible. 

Alleging that he was the legal issue of the 
marriage of Peter Dupas and Evelyn Foto and 
that he was born in the City of New Orleans 
on October 14, 1935, Ralph Dupas filed suit in 
the Civil District Court for the Parish of Orleans, 
praying for a delayed certificate of birth. To 
substantiate his allegations, relator presented 
testimonial evidence in the trial court which shall 
be later discussed in this opinion. Respondents’ 
contention that Ralph Dupas was born in the 
Parish of Plaquemines and not in the City of 
New Orleans was predicated mainly on City 
Exhibit No. 1, supra. They contended that the 
Ralph Duplessis whose birth is recited in the 
exhibit is the same person as relator, Ralph 
Dupas. 

The birth certificate of Ralph Duplessis (City 
Exhibit No. 1), was signed by Mrs. Hy Duples- 
sis.! She testified that she was a registered mid- 
wife and had moved to Davant, Parish of 
Plaquemines, Louisiana, during 1928 and had 
lived there up until the time of trial; that she 
filled out the certificate, except for that part 
reciting the race or color of the parents of 
Ralph Duplessis. She identified her signature and 
affirmatively stated that she delivered the child 
set forth in the certificate. She said she did not 
have an independent recollection of the birth of 
Ralph Duplessis. She stated that after she filled 
out the certificate she turned it over to Mrs. 
Lucretia Gravolet, Registrar, who sent it to the 
State Board of Health. She said that the family 
of a new baby did not receive a certificate. 

The birth certificate of Ralph Duplessis, supra, 
was filed in the Office of the Local Registrar at 
(Davant, Plaquemines Parish, Louisiana, on Nov- 
ember 11, 1935, and it was there signed, “L. 


Gravolet, per B.C.G.” Mrs. Lucretia Gravolet - 


testified that she was a schoolteacher in Davant 


1. Mrs. Hy (Henry) Duplessis was Mrs. Herbert 
Duplessis at the time of trial; she was no relative 
anyone connected with this case. 
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and was also postmistress there from 1927 to the 
end of the 1930's; that because of her position 
as postmistress, she was able to secure extra 
employment from the State of Louisiana acting 
as Registrar of Births and Deaths until the end 
of the 1930's and as such recorded births and 
deaths in the area. Mrs. Gravolet said that in 
1935 she had an eighteen year old son, Benedict, 
who was a smart boy; that he worked in her 
office during her absence and was authorized by 
her to sign birth certificates. She admitted that 
her son signed the birth certificate of Ralph 
Duplessis, stating that it was the official record 
furnished by her to the State Board of Health. 

The trial judge found that the above testi- 
mony was insufficient to constitute the birth 
certificate of Ralph Duplessis a public record.? 

The Court of Appeal, Parish of Orleans, found 
that the birth certificate of Ralph Duplessis was 
not a delayed certificate as spoken of in LSA- 
R. S. 40:159, nor did it appear or had it been 
shown that it was an altered certificate. The 
Court of Appeal said that it would consider the 
certificate along with the other evidence of re- 
cord, holding that in accordance with the clear 
provisions of the statute, the certified copy 
thereof must be received by the court as prima 
facie evidence of the facts therein stated, simply 
meaning that if not rebutted or contradicted, the 
facts stated were to be taken as having been 
proved. 


LSA-R.S. 40:159 provides: 
“A. Except for delayed or altered certifi- 
cates, every original certificate on file in 


2. “ * * * However, in view of the testimony elicited 
with respect to the preparation of the birth record 
of Ralph Duplessis, City 1, it is inadmissible as 
an official public record. Mrs. Lucretia Gravolet, 
the registrar whose signature purportedly appears 
at the bottom of this certificate, admitted that 
her son, an eighteen year old boy who had no 
official position as registrar or deputy registrar 
at that time, may have signed her name, inasmuch 
as the notation ‘Per B.C.G.’ clearly ap be- 
neath the signature on the original document. 
Mrs. Gravolet had specifically identified this very 
signature as her own shortly before the Court 
called her attention to the notation. An examina- 
tion of the original document in light of Mrs. 
Gravolet’s tesimony leaves no doubt that her son 
who held no official position actually signed this 
document for her and registered this alleged birth. 
An additional irregularity in the preparation of 
this document was noted by the testimony of 
Mrs. Herbert Duplessis, the midwife who although 
she had no independent remembrance of the oc- 
casion or the identity of the individuals never- 
theless identified the document and confirmed the 
deliveries * * * of Peter Duplessis and Ralph 
Duplessis. * * ” 
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the division of public health statistics is 
prima facie evidence of the facts therein 
stated. Data pertaining to the father of a 
child are such evidence, if the alleged father 
is, or becomes, the husband of the mother 
in a legal marriage; if not, the data per- 
taining to the father of a child are not such 
evidence in any civil or criminal proceed- 
ing in a manner adverse to the interest of 
the alleged father, or of his heirs, legatees, 
or other successors in interest, if the patern- 
ity is controverted. 

“The contents, or part of the contents, and 
the due execution of any certificates on file 
in the division of public health statistics 
may be evidenced by a copy of the material 
contained in the certificate as certified by 
the state registrar. Certified copies shall be 
admitted as evidence under the same condi- 
tions as the original. 

“The admissibility in evidence of a delayed 
or altered certificate is subject to the dis- 
cretion of the court, judicial or administra- 
tive body, or official to whom it is offered as 
evidence. 

“B. The originals of all certificates of birth 
or death or the certified copies thereof, 
certified by the local registrar for the parish 
of Orleans or his deputy, on file in the 
office of the local registrar for the parish 
of Orleans, are admissible in all courts as 
prima facie evidence of the facts therein 
stated.” 


LSA-R.S. 40:243 recites: 


“A certificate of the birth shall be filed 
with the local registrar within ten days after 
the date of each birth. 

“Where a physician, midwife, or person 
acting as midwife was in attendance upon 
the birth, he shall file the birth certificate 
herein required. 

“Where there was no physician, mid- 
wife, or person acting as midwife in at- 
tendance upon the birth, the father or 
mother of the child, the householder or 
owner of the premises where the birth oc- 
curred, or the manager or superintendent 
of the public or private institution where 
the birth occurred, in the order named, shall, 
within ten days after the date of such birth, 
report to the local registrar the fact of the 
birth. 

“In the case set out in the preceding para- 
graph or in case the physician, midwife, or 
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person acting as midwife in attendance upon 
the birth is unable, by diligent inquiry, to 
obtain any particular item or items of in- 
formation called for in the birth certificate, 
the local registrar shall secure from the per- 
son so reporting or from any other person 
having the required knowledge such infor- 
mation as will enable him to prepare the 
birth certificate. Each person questioned by 
the registrar in this respect shall answer, 
correctly and to the best of his knowledge, 
all questions put to him by the local re- 
gistrar calculated to elicit any information 
needed to make a complete record of the 
birth. The informant as to any statement 
made in accordance with this Section shall 
verify his statement by his signature when 
requested to do so by the local registrar.” 


“PRIMA FACIE. Latin words which have, 
by long usage, become a part of the English 
language, and the meaning of which is 
readily understood by a person of common 
understanding. They are words of very 
common use in the courts and in news- 
paper reports of judicial decisions, and they 
import that the evidence produces for the 
time being a certain result, but that the 
result may be repelled. They have been 
defined as meaning apparent. They have 
further been defined as meaning as it first 
appears; at first sight; at first view; on its 
face; on the face of it; on the first appear- 
ance; presumably; so far as can be judged 
by the first disclosure.” 72 C. J. S., “Prima 
Facie”, p. 499; see, Martin v. Breaux, 165 
So. 743. 

“Prima facie evidence is that which, either 
alone or aided by other facts presumed 
from those established by the evidence, 
shows the existence of the fact which it is 
adduced to prove, unless overcome by 
counter evidence; evidence which, unex- 
plained or uncontradicted, is sufficient to 
maintain the proposition affirmed, Prima 
facie evidence is sufficient, unless contradict- 
ed by other evidence, to establish for all 
purposes the existence of a fact in issue; 
that is, it is sufficient to satisfy the burden 
of proof and to support a verdict in favor 
of the party by whom it is introduced when 
not controverted by other evidence. It may 
be rebutted or contradicted by other evi- 
dence, and, unless there is no other control- 
ling evidence and no discrediting circum- 
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stances, it is not conclusive and does not 
require a verdict for the party whose con- 
tention it supports.” 32 C. J. S., “Evidence”, 


“XXI WEIGHT AND SUFFICIENCY.” 
“A. DEGREE OF PROOF”, Section 1016, 
pgs. 1040-41. 


We do not find that the certificate of birth 
of Ralph Duplessis was a delayed certificate 
within the meaning of LSA-R.S. 40:159; nor do 
we find that it was altered in any respect insofar 
as the place of birth of Ralph Duplessis is con- 
cerned. During the course of twenty-one years 
it was on file with the Louisiana State Depart- 
ment of Health, Public Health Statistics. City 
Exhibit No. 1, supra, is also certified by A. 
Ciaccio, State Registrar, Louisiana State De- 
partment of Health, Division of Public Health 
Statistics. The Court of Appeal properly held 
that City Exhibit No. 1 was a public record and 
should be received as prima facie evidence of 
the facts therein stated. 

Counsel for relator urge that City Exhibit No. 
1 was erroneously and illegally executed. They 
argue: 


“e * ® RS 40:243 is authority for the pro- 
position that the person in attendance of 
birth of child shall fill out certificate. (Of 
course, referring to physicians, midwives, 
etc.) The local registrar of birth shall fill out 
birth certificates only when proper person 
does not or cannot act. 

“From whence, did Lucretia Gravelot, the 
local registrar secure legal authority or 
justification for filling out the certificate 
under any circumstances. Proceeding from 
that point, if Mrs. Gravelot the local regis- 
trar had no legal authority to fill out the 
certificate, under what possible stretch of 
imagination could authority be justified in 
permitting her 18 year old son to fill out 
the said certificate, sign his mother’s name, 
and affix his own initials below.” 


To substantiate the above contentions, coun- 
sel rely on the case of Succession of Jules 
Lapene, 233 La. 129, 96 So.2d 321. 

Act 257 of 1918, in force and effect in 1935, 
provided in Section 4: 


“Each Local Registrar so appointed by 
the State Board of Health shall, immed- 
iately upon his acceptance of appointment 
as such, appoint a deputy, whose duty it 
shall be to act in his stead in case of his 


COURTS 219 


absence or disability; and such deputy shall 
in writing accept such appointment, and be 
subject to all rules and regulations govern- 
ing Local Registrars. And when it appears 
necessary for the convenience of the people 
in any rural district, the Local Registrar is 
hereby authorized, with the approval of the 
State Registrar, to appoint one or more 
suitable persons to act as sub-registrars, 
who shall be authorized to receive certifi- 
cates and to issue burial or removal permits 
in and for such portions of the district as 
may be designated: * * *” 


Under the provisions of the above quoted act, 
we cannot find that Benedict Gravolet was a 
duly constituted deputy or sub-registrar as con- 
tended for by respondents. We do find, how- 
ever, that Mrs. Gravolet had the right and was 
authorized under Act 257 of 1918 to appoint 
her son as her assistant; this she did. The failure 
of the son to accept the appointment in writing 
and the failure of Mrs. Gravolet to secure the 
approval of the appointment by the State Regis- 
trar did not preclude Benedict Gravolet’s as- 
suming the status of a de facto officer. 


“A person is a de facto officer where he 
exercises the duties of an office under color 
of a known and valid appointment or elec- 
tion, but where he failed to conform to some 
precedent, requirement, or condition, as to 
take an oath, give a bond, or the like. Vide, 
‘Public Officer,’ 22 R. C. L., Sec. 306, p. 588. 

“A de facto officer is no more a usurper 
than is a de jure officer. As long as he is in 
possession of the office he will be a de 
facto officer, and all acts performed by him 
in the exercise of his official functions and 
strictly within the limits of existing statutes 
will be considered legal. This is from con- 
siderations of public policy.” State v. Hargis, 
179 La. 623, 154 So. 628. 

“# * ® the jurisprudence of this State is 
well established that the acts of an officer 
de facto, so far as they affect the public, 
should be recognized as valid. * * *” State 
v. Breedlove, 199 La. 965, 7 So. 2d 221, 230. 
See, State v. Mayeux, 228 La. 6, 81 So.2d 
426. 


An application of the above jurisprudence 
to the facts of record impels us to conclude 
that Benedict Gravolet was a de facto officer. 
No attack was made upon his intellectual ca- 
pacity or upon his ability to act as he did 











when City Exhibit No. 1 was executed. He 
has not been discredited. It might also be 
remarked that— 


“It is also well settled that the right 
of a de facto officer to exercise the func- 
tions of an office cannot be attacked col- 
laterally, but that a direct proceeding to 
try title to the office is necessary. * * °” 
Feinblum v. Louisiana State Board of Op- 
tom. Exam., 97 So.2d 657. See, State v. 
Schuermann, 146 La. 110, 83 So. 426; State 
v. Taylor, 172 La. 20, 133 So. 349; Wil- 
liams v. Police Jury of Concordia Parish, 
160 La. 325, 107 So. 126. 


The record is devoid of any allegation of 
fraud or bad faith with respect to City Exhibit 
No. 1, supra. We do not find any merit in re- 
lator’s contention that it was erroneously or il- 
legally executed insofar as the place of birth 
of Ralph Duplessis is concerned. The case of 
Succession of Lapene, supra, is not apposite.® 
That case involved heirship in a succession mat- 
ter; we held that certain interlineations, con- 
tained in a statement signed by the Ex-Officio 
Recorder of the Board of Health for the Parish 
of Orleans, could not be accepted as correct 


8. In their brief, counsel for relator make the fol- 
lowing statement: “This court in the case of the 
Succession of Lapene, 96 So. (2d) 821, said: 
‘Changes or alterations in birth or death certi- 
ficates render same inadmissible when there is 
no proof in the record as to the authenticity of 
said changes or alterations and no proof under 
and by at authority said alterations were ef- 
fected.’ ” 

We have carefully examined our opinion in the 
Succession of Lapene, 233 La. 129, 96 So.2d 321, 
and find that counsel were mistaken in quoting 
the above paragraph as being in our opinion. 
In the Succession of Lapene, we were discussing 
the certificate of death of Jules Numa Lapene in 
a suit involving heirship and made the following 
statement: “There is also in the record a state- 
ment signed by the Chairman and Ex-Officio 
Recorder of the Board of Health for the Parish 
of Orleans, to the effect that an undertaker ap- 
ed before him and declared that Jules Numa 
ely aged 47 years, died at his residence 3726 
Bienville Street, New Orleans, Louisiana, on De- 
cember 1, 1904. This certificate states that Jules 
Numa Lapene was a native of France, and that 
he was F the white race. A line is drawn through 
the word, “White, and over it is written in print 
the word, ‘NEGRO.’ A line is also drawn through 
the word, ‘France,’ and by its side is written in 
print the words, ‘New Orleans, La.’ We cannot 
accept these interlineations as correct. There is 
no proof in the record as to their authenticity; 
nor does the record disclose by what authority 
they were made. They are of a different type of 
writing — print — whereas, the certificate is writ- 
ten in longhand.” 
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as there was no proof of record as to their au- 
thenticity. We conclude that the birth certifi- 
cate of Ralph Duplessis (City Exhibit No. 1 
herein), must be considered along with the 
other evidence contained in the instant record. 


The Court of Appeai stated that after sifting, 
analyzing and digesting the contents of the 
sizeable record, there was only one logical con- 
clusion it could reach and that was that Ralph 

upas is the same Ralph Duplessis who was 

mm to Peter Duplessis and Eveline Duplessis 
in Davant, Parish of Plaquemines, on October 
15, 1935. It concluded that relator did not 
prove ‘that his birth took place in the Parish 
of Orleans, and that the officials of the City of 
New Orleans could not be ordered to issue a 
birth certificate to him. 


We have likewise read the testimony of rec- 
ord and find that the Court of Appeal was 
eminently correct in its analysis of the testi- 
mony and in its conclusions of fact. Because of 
the importance of this matter, we quote with 
approval the pertinent parts of the analysis and 
recitation of testimony by the Court of Appeal 
(102 So. 2d 77): 


° 2 2 


[The court here quoted from the prior opinion 
as set out in 3 Race Rel. L. Rep. 511 (last para- 
graph) to 517 (first paragraph)}. 


sd = o 


Counsel for relator urge that the Court of 


Appeal was in error in reversing the trial judge’s 
findings of fact. 


We are aware of the age old rule, which does 
not require the citation of authority for its af- 
firmation, that the judgment of the trial court 
on a question of fact will not be reversed by an 
appellate court unless it is manifestly errone- 
ous; this rule, however, does not deprive an ap- 
pellate court of its jurisdiction upon both the 
law and the facts. Article VII, Section 29, Lou- 
isiana Constitution of 1921. In the instant mat- 
ter, the Court of Appeal found that the findings 
of fact of the trial court on the question of the 
place of birth of relator were not correct. The 
duty, therefore, rested upon the Court of Ap- 
peal to reverse the findings. Fridge v. Talbert, 
180 La. 937, 158 So. 209; Schramm v. Toye 
Bros. Yellow Cab Co., 169 So. 116; Owens v. 
Felder, 35 So. 2d 671. Herein, the Court of Ap- 
peal properly considered the birth certificate of 
Ralph Duplessis along with the other evidence 
of record; the birth certificate was not con- 











1961-62] 


sidered by the trial court. The additional evi- 
dence was undoubtedly an influential factor in 
the findings of fact by the Court of Appeal. 
As stated supra, we have reviewed and adopted 
the findings of fact of the Court of Appeal, 
which we believe to be eminently correct. 


Counsel for relator urge that the Court of 
Appeal was in error in ordering them, in argu- 
ment before that Court, to confine themselves 
solely to the exception of jurisdiction ratione 
materiae. 


We find no error in the ruling of the Court 
of Appeal; the question of the place of birth 
of relator stood at the threshold of the case, 
and the Court of Appeal was correct in direct- 
ing its immediate attention to it. State v. La- 
borde, 233 La. 556, 97 So.2d 393. 


Having found that Ralph Dupas, relator, was 
the same Ralph Duplessis who was born to 
Peter Duplessis and Eveline Duplessis in Da- 
vant, Parish of Plaquemines, on October 15, 
1935, and having found that said relator did 
not prove that his birth took place in the Parish 
of Orleans, the Court of Appeal properly found 
that it could not order the officials of the City 
of New Orleans to issue a birth certificate to 
relator. 

For the reasons assigned, the judgment of 
the Court of Appeal, Parish of Orleans, is af- 
firmed. 


Dissent 
HAMITER, Justice, dissenting. 


In the course of his well considered written 
reasons for judgment in this cause the trial 
judge found, observed and concluded (among 
other things) as follows: “After a careful con- 
sideration of all of the evidence bearing on the 
place of Relator’s birth, it is the opinion of this 
Court that a preponderance of the evidence 
favors Relator’s contention that he was born in 
the City of New Orleans. 

“The next point to be considered is the race 
or color of Relator. The principle of law with 
respect to degree of proof required in the pres- 
ent case depends largely upon whether Relator 
has been accepted as a member of the white or 


caucasian race during his lifetime. Evidence on - 


this point seems overwhelmingly in support of 
an affirmation to the foregoing question. Rela- 
tor is a lifelong resident of the City of New 
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Orleans. * * * Since kindergarten, which he 
entered at the age of 5, and continuously 
through grammar school and high school, he 
has been registered and accepted as white in 
the white schools of the City of New Orleans. 
* * * He has during his lifetime availed him- 
self of the public facilities reserved to mem- 
bers of the caucasian race. * * * He has been 
accepted by schoolmates. 


a a * 


“Determining that Relator has been accepted 
as a white man, this Court is constrained to 
apply to the evidence presented on the ques- 
tion of race, the principle of law with respect 
to degree of proof announced in the Louisiana 
Supreme Court decision, Sunseri v. Cassagne, 
191 La. 209, 185 So. 1 (1938), and as con- 
strued in the Louisiana Court of Appeal cases, 
Orleans Circuit, State ex rel. Treadaway v. La. 
State Board of Health, 56 So.2d. 249 (La. App. 
1952) and Green v. City of New Orleans, 88 
So.2d. 76 (La. App. 1956). The principle, as 
deduced from the Sunseri case by the Orleans 
Court of Appeal, is that the litigant, who has 
been commonly accepted as being caucasian, 
should not be declared a member of the negro 
race unless all the evidence adduced leaves no 
room for doubt that such is the case. And this 
has been construed in the Treadaway case, 
supra, to mean that the proof in such cases 
should be even more convincing than that 
which is necessary in such cases as must be 
proved ‘beyond a reasonable doubt.’ 

Ad = = 

“After serious consideration of all of the 
evidence presented, this Court believes that 
the City of New Orleans has failed to establish 
beyond a reasonable doubt that Relator, a man 
who has been commonly accepted as caucasian, 
is in fact of colored ancestry in either his ma- 
ternal or paternal lineage.” 

The quoted findings, observations and con- 
clusions of the trial judge, who saw and heard 
the numerous witnesses give their conflicting 
testimony, are amply justified by the record 
and by the jurisprudence of this state. Conse- 
quently, it is my opinion that his judgment 
should be reinstated and made the decision of 
this court, it having rendered peremptory the 
previously issued alternative writ of mandamus 
and ordered respondents to furnish to relator 
the delayed birth certificate for which he ap- 
plied. 
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HOUSING 

Non-Discrimination—lllinois 

PROGRESS DEVELOPMENT CORPORATION, et al. v. James C. MITCHELL, et al. 
United States Court of Appeals for the Seventh Circuit, January 4, 1961, 228 F. 2d. 222. 


SUMMARY: A real estate development company acquired 22 acres of land in Deerfield, Illi- 
nois, an all-white surburb of Chicago. After construction was underway, it became known in 
the community that the company intended to reserve about a fourth of the houses for sale to 
Negroes. Shortly thereafter, the city halted the construction of model houses in the sub-divi- 
sion, charging violation of building codes. Also, the park district started condemnation pro- 
ceedings to create a public park on the sub-division site; and this action was subsequently 
approved in a referendum. The company then brought suit in a federal district court against 
the village of Deerfield, its officers, the park district, and a number of parties who were al- 
leged to have instigated the condemnation proceedings. Alleging a conspiracy to deprive the 
company of its rights to hold, sell and convey real property, plaintiffs sought damages as 
well as an injunction. A temporary restraining order was entered against the Deerfield of- 
ficials, At the hearing on a temporary injunction, the court dismissed the action, holding 
that no conspiracy among the defendants to interfere with the civil rights of the plaintiffs had 
been proved. Specific findings of fact were entered that the park district’s action was in ex- 
ecution of plans of long standing and not precipitated by the news of prospective integra- 
tion, and that there were building code violations of a nature which would justify the 
municipal action. The court also ruled that the racial “quota” system planned by the sub- 
dividers could not be enforced under Shelly v. Kraemer, 334 U.S. 1 (1948). 5 Race Rel. L. 
Rep. 427 (1960). 

On appeal, the Court of Appeals for the Seventh Circuit held that the lower court correct- 
ly refused to grant a temporary injunction, since the finding that no conspiracy existed was 
sustained by the evidence; but the disposition of the whole case on the hearing for equitable 
relief was held to be error. Plaintiffs must be given the opportunity, the court held, to attempt 
to prove in a jury trial that a conspiracy has taken place which entitled them to legal dam- 
ages, even though they were unable to prove such a conspiracy as would entitle them to equit- 
able relief. The court noted that no individual has claimed that he was denied the right to 
buy a home, or deprived of any other constitutional right; the only contention is that a 
corporation has been denied the right to make a profit. The latter was held to be a proper 
basis for a damages action, and the case was remanded to the district court for trial. 


Before HASTINGS, CHIEF JUDGE, DUFFY and CASTLE, Circuit Judges. 
Progress has as its principal purposes the ac- 





HASTINGS, Chief Judge. 


Plaintiffs filed their verified complaint herein 
in the district court pursuant to 28 U.S.C.A. § 
1331. The complaint charges a conspiracy by 
all defendants resulting in an alleged violation 
of the civil rights of plaintiffs guaranteed to 
them under the equal protection clause of the 
Fourteenth Amendment to the Constitution of 
the United States and contrary to the provisions 
of Title 42, U.S.C.A. §§ 1981, 1982, 1983, 1985 
and 1988 (Civil Rights Act). The complaint 
sought injunctive relief and damages. 

The plaintiffs below (appellants) were Pro- 
gress Development Corporation, an Illinois cor- 
poration (Progress), and Modern Community 
Developers, Inc., a New Jersey corporation 
(Modern). 


quisition and development of residential sub- 
divisions and the construction and sale of resi- 
dential housing therein. Its principal place of 
business is in Chicago, Illinois. 

Modern’s principal purposes are investment 
by purchase of shares of stock in Progress and 
other similar corporations. Modern owns all the 
issued and outstanding shares of Progress. It 
also has a financial interest in other corpora- 
tions engaged in the same type of business in 
Connecticut, Delaware, New Jersey, New York 
and Pennsylvania. Its principal place of busi- 
ness is in Princeton, New Jersey. 

Beginning in April, 1959, and subsequent 
thereto, Progress acquired for residential devel- 
opment two unimproved tracts of real estate in 
the Village of Deerfield, Lake County, Illinois. 
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One tract of approximately fifteen acres became 
known as Floral Park Subdivision and the other 
tract of approximately seven acres, as Pear Tree 
Subdivision. 

On July 8, 1959, the plat of Floral Park Sub- 
division was duly approved by the Deerfield 
Village Board. This plat was properly recorded 
on July 31, 1959 and provided for 39 residential 
lots. Thereafter, Progress commenced the in- 
stallation of water, sewer and street improve- 
ments and the construction of two model homes 
with Village Board approval. 

On September 16, 1959, the plat of Pear Tree 
Subdivision was approved by the Deerfield Vil- 
lage Board and was recorded on September 18, 
1959. This plat provided for twelve home sites. 

On December 7, 1959, the Deerfield Park 
Board took formal action to designate Floral 
Park and Pear Tree Subdivisions as park sites 
and ordered that they be acquired by condem- 
nation proceedings for park purposes. Plaintiffs 
rejected an offer of the Park Board to purchase 
these subdivisions for $166,199.91. In the same 
meeting the Park Board, by proper resolutions, 
provided for a referendum to be held on De- 
cember 21, 1959 for the purpose of submitting 
to the voters of Deerfield a $550,000 bond is- 
sue, $175,000 of which was designated for the 
purchase of the two subdivisions owned by Pro- 
gress. The remainder of the bond issue was 
to cover the acquisition of four other park sites 
of approximately 58 acres, making a total of 
approximately 8 acres in the six tracts. 

On December 21, 1959, the bond issue ref- 
erendum was held. The election carried, and 
the bond issue was approved by the voters. 

On December 22, 1959, plaintiffs filed their 
verified complaint herein. The complaint, as 
amended, contains three separate counts. 

Count I names as defendants the Deerfield 
Park District (Park District) and the individ- 
uals constituting the Board of the Deerfield Park 
District (Park Board), namely, James C. Mit- 
chell, its president, and Dudley L. Dewey, Ed- 
ward J. Walchli, Donald W. Keller and Aksel 
Petersen, as members thereof. The Park Dis- 
trict is a municipal corporation organized under 
appropriate Illinois statutes and had a popula- 
tion of approximately 11,000 in 1959. The Park 


Board consists of five elected members who . 


serve without pay. Count I is denominated as 
“Complaint Against the Park Board.” It seeks 
a temporary injunction pendente lite against 
the named defendants with the prayer that such 
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injunction be made permanent upon final hear- 
ing. 

Count II names as defendants the Village of 
Deerfield, Illinois (Village) and the individuals 
constituting the Board of Trustees of the Village 
of Deerfield (Village Trustees), namely, Joseph 
Koss, its president, and Winston Porter, Harold 
L. Peterson, John Aberson, Maurice Petesch and 
Arno Wehle, as members thereof. The Village 
is a suburban municipality organized under ap- 
propriate Illinois statutes and is governed by 
the Village Trustees. It is largely a “commu- 
ter” suburb located about twenty miles north- 
west of Chicago, Illinois. It contains two ele- 
mentary school districts, Nos. 109 and 110. 
Floral Park and Pear Tree Subdivisions are lo- 
cated in District No. 110. Count II is denomi- 
nated as “Complaint Against the Village Off- 
cials”. It seeks a temporary injunction against 
the named defendants with the prayer that it 
be made permanent upon final hearing. 

Count III names as defendants all the fore- 
going defendants in Counts I and II, except the 
Park District and the Village. It also names ten 
additional individual defendants. Two of these 
ten individuals, Joseph G. Powell and Alfred 
G. Bradt, are members of an unofficial civic 
organization of Village residents known as the 
“Deerfield Citizens Committee” (Citizens Com- 
mittee) with Powell as president and Bradt as 
a member thereof. The other eight individuals, 
Harold C, Lewis, Herbert H. Garbrecht, Hal H. 
Petit, Robert D. Rierson, Robert G. Mullen, 
Leonard Bronstein, David J. Maundrell and 
Frank M. Blake, are members and directors of 
another unofficial civic organization of Village 
residents known as the “North Shore Residents’ 
Association” (Residents Association) with Lewis 
as chairman and Garbrecht as vice-chairman. 
Count III is denominated as a “Complaint 
Against All Defendants.” It charges a conspir- 
acy by all individual defendants to deprive 
plaintiffs of the right to conduct their corporate 
enterprises within the safeguards afforded by 
the Fourteenth Amendment and Section 1985 
of the Civil Rights Act and prays damages in 
the sum of $750,000. 

In Count I plaintiffs seek to enjoin the de- 
fendant members of the Park Board from con- 
demning Floral Park and Pear Tree Subdivi- 
sions and interfering with plaintiffs’ possession 
thereof. As the ground for such relief plaintiffs 
charge all individual defendants named in all 
counts of the complaint with conspiring to in- 
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duce the Park Board to abuse its lawful powers 
of eminent domain and thereby acquire such 
subdivisions “solely for the purpose of prevent- 
ing Progress from building residential housing 
thereon and preventing sales of homes thereon 
to Negroes ° * ® all in violation of the lawful 
rights of Progress and of prospective purchasers 
of such homes.” 


In Count II plaintiffs seek to enjoin the de- 
fendant members of the Village Trustees from 
enforcing the building code of the Village in an 
unlawful, arbitrary and capricious manner 
against Progress. As the ground for such relief 
plaintiffs charge all individual defendants nam- 
ed in all counts of the complaint with con- 
spiring to induce the Village Trustees to abuse 
their lawful powers of enforcing local laws and 
ordinances relating to the Village building code 
in “seeking to harass, impede, delay and other- 
wise prevent the construction of homes by Pro- 
gress and the sale of some of said homes to Ne- 
groes” in violation of the lawful rights of plain- 
tiffs. The same general acts of conspiracy al- 
leged in Count I are realleged in Count II by 
reference. 


On the date the complaint was filed (Decem- 
ber 22, 1959), plaintiffs moved for a temporary 
restraining order against the Park Board (under 
Count I) and the Village Trustees (under 
Count II). On that afternoon, after hearing 
oral argument, the trial court denied the mo- 
tion as to the Park Board and granted it as to 
the Village Trustees. The Village Trustees were 
thereby temporarily restrained from harassing 
Progress by any arbitrary or discriminatory en- 
forcement of the Village building code pending 
a hearing on the issuance of a preliminary in- 
junction. 

On December 24, 1959, the Park District filed 
proceedings in the Circuit Court of Lake Coun- 
ty, Illinois, seeking condemnation of the two 
subdivisions in Deerfield owned by Progress. 


1. It appears from the briefs filed in this appeal and 
m oral argument that subsequent to the entry 
of judgment by the district court, the state court 
condemnation proceeding went to trial. On June 
28, 1960, the Circuit Court of Lake County, Illi- 
nois, in Consolidated General No. 71780, entered 
an order fixing the sum of $168,500 as full compen- 
sation for the taking of the premises described, 
and directing that title thereto be vested in the 
Park District upon payment of such sum to the 
County Treasurer of Lake County, [IIlinois, for 
the benefit of the owners. It is shown that the 
parties agreed on the amount of just compensa- 
tion to be paid without prejudice to the rights 
or position of defendants therein to question or 
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No answers to the complaint in the case at 
bar have been filed by any defendants. The Park 
Board, Village Trustees, Residents Association 
and Citizens Committee filed various motions to 
dismiss the complaint asserting that the court 
lacked jurisdiction or that the complaint was 
insufficient as a matter of law. In addition, 
certain of these motions raised what purported 
to be affirmative defenses. All defendants sub- 
sequently joined in all motions to dismiss. We 
shall consider these motions and the rulings 
thereon later in this opinion. 

The taking of evidence on plaintiffs’ motions 
for preliminary injunction under Counts I and 
II began on January 9, 1960 and continued 
thereafter from time to time until January 28, 
1960. Following briefs and extended oral argu- 
ments, on March 4, 1960 the district court hand- 
ed down its written memorandum opinion (with 
findings of fact and conclusions of law) and 
issued its decree and orders in accordance there- 
with. 

The trial court dissolved the temporary re- 
straining order previously entered under Count 
II; denied plaintiffs’ motions for preliminary in- 
junction under Counts I and II; dismissed Mod- 
ern as a party plaintiff; granted defendants’ sev- 
eral motions to dismiss all counts of the com- 
plaint; found that no issues remained for trial 
by court or jury; rendered summary judgment 
on Count III for all defendants and dismissed 
the entire complaint. This appeal followed. 


The first problem we face is whether the 
district court abused its discretion in refusing 
temporary equitable relief requested under 
Counts I and II. On January 8, 9, 11, 18, 19, 
and 20, the court heard evidence on the allega- 
tions of Count II and on the final day denied 
temporary injunctive relief against the Village 
Board because it found no evidence of harass- 
ment. At that time, however, the court denied 
a motion to dismiss Count II, although it felt 
“it is not in the best interests of either of the 
parties for this count to remain pending * * * 
[but] plaintiffs will not be foreclosed from 


appeal any other orders or rulings of the court 
made in such proceeding. The sum of just com- 
pensation so fixed was paid as directed; title to such 
real estate was vested in the Park District, pos- 
session was taken by the Park Board and the 
property is now being used for park and school 
purposes; and the compensation so paid was not 


taken down by defendants but remains in the hands 

of the County Treasurer. An appeal from the order 

of June 28, 1960 is now pending before the Illinois 
Supreme > 














1961-62] 


again coming into court in this case if there 
should be occasion for it.” 

Consideration of evidence under Count I be- 
gan immediately thereafter. These hearings took 
place on January 21, 22, 25, 26 and 27. Tem- 
porary injunctive relief under Count I was de- 
nied in the court’s orders of March 4. 

An examination of the record and the court's 
memorandum reveals the following relevant 
facts. 

On November 10, 1959, Progress was in the 
process of constructing two model homes on 
its subdivided plat in Floral Park. On that day 
it became known to Joseph Koss, Acting Presi- 
dent of the Village Trustees, that Progress plan- 
ned to establish an integrated housing project 
in its subdivision. The following day, Progress’ 
plans to sell a number of its homes to Negroes 
became known for the first time to the general 
public in Deerfield. A finding of the district 
court describes the ensuing turmoil in the com- 
munity: 


“The whole community was thrown into 
an uproar after November 11, 1959 when it 
became known to the officials and citizens 
of Deerfield that some of the houses that 
plaintiffs proposed to build would be sold 
to Negroes and other non-Caucasians. The 
court finds, however, that the ensuing tur- 
moil was not caused solely by the fact that 
the public had been informed of the pro- 
posed sale of houses to Negroes. The court 
finds that immediately after the revelation 
of that news, the residents of Deerfield 
were bombarded with telephoned offers to 
purchase their homes at prices ranging from 
50 to 75 per cent of their actual cost or 
fair market value.” 


That evening, at a regular meeting of the Vil- 
lage Trustees, President Koss received further 
information from plaintiffs’ officials relative to 
their plans. No discussion of these plans took 
place during the meeting, but after adjourn- 
ment, in an informal meeting the Village Attor- 
ney advised the Trustees to continue to act as 
they had in the past and no differently. Further, 
the Trustees agreed that Building Commissioner 
Bowen should discuss the problem of Progress’ 
reported violations of the Village building code 
with the Village Attorney. 


On the 12th, Bowen met with the Village At- 
torney who informed Bowen that the Board 
wanted him to enforce the Village ordinances 
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as to Progress in the same manner as against 
any other builder, regardless of Progress’ sales 
policy. 

The next day, Bowen and Kilgore, the Village 
Building Inspector, visited Progress’ construc- 
tion sites. After finding violations of the Village 
building code, Bowen instructed Kilgore to shut 
down the construction at one of the homes. A 
notice to that effect was posted. The two Vil- 
lage employees then visited the second site, 
found violations of the building code, but did 
not shut down work there. Subsequently, addi- 
tional stop orders were issued against Progress 
for violations—one for a failure to furnish spot 
surveys after several requests and one because 
the eaves on the front of the homes under 
construction extended beyond the permissible 
front building line established by the Deerfield 
Zoning Ordinance. 

In addition it was established that Progress 
had violated many other provisions of the Vil- 
lage building code and had been informed of 
such violations prior to November 10, 1959; that 
stop orders had been issued against other violat- 
ing contractors both before and after the inci- 
dents complained of; and that the method of 
enforcement was no different in the case of 
Progress from that of other violators. 

Starting on November 17, a series of public 
meetings were held, some regularly scheduled 
and all charged with the emotion and tension 
prevalent in Deerfield at that time. On the 17th, 
the Park Board met and heard suggestions that 
a referendum be called to secure additional 
park property for the Village. At that meeting, 
members of the Citizens Committee appeared 
and agreed to make a report on the park needs 
of the Village. The meeting was adjourned until 
December 7. 

On November 18, the Village Trustees met 
with certain realtors for the purpose of getting 
information on a wave of panic-inducing phone 
calls from persons unknown who were making 
offers to purchase property in the Village at 
substantially depressed prices. At this meeting 
and at a Village Trustees meeting later in the 
evening, President Koss read a statement of the 
policy of the Village Trustees announcing their 
determination to uphold all state, local and fed- 


. eral laws. After reading this statement at the 


latter meeting, a member of the audience asked 
if Progress’ land could be condemned as a park 
and what the Trustees’ position was on that 
question. The Village Attorney answered that 
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condemnation was out of the purview of the 
Village Trustees’ power. 

On the 23rd, a public meeting attended by 
the Village Trustees and representatives of 
Modern and Progress was held. After hearing 
from the representatives present, when it be- 
came evident that the overflow audience wanted 
to be heard, the meeting was adjourned until 
suitable accommodations could be found. 

The following evening the meeting was re- 
convened in the Deerfield Grammar School to a 
capacity audience. Many people present spoke; 
President Koss stated that it was necessary on 
several occasions to pound the gavel to keep 
the crowd quiet. The meeting was adjourned at 
9:30, after everyone present was given an op- 
portunity to be heard. 

On December 6, the Residents Association 
conducted a poll of Deerfield citizens to deter- 
mine their atttiude toward plaintiffs’ sales poli- 
cies. 

A further meeting between the Village 
Trustees and representatives of Progress and 
Modern was held on December 7 at which time 
the stop orders issued against further con- 
struction on the model homes were discussed. 
That same evening the Park Board met, received 
the report of the Citizens Committee on the park 
needs of the Village, adopted resolutions design- 
ating Floral Park and Pear Tree Subdivisions as 
park sites and ordered that these subdivisions be 
acquired by condemnation proceedings. In addi- 
tion, four other sites were designated for park 
purposes. The Park Board set a referendum for 
December 21, 1959 for voter approval of the 
$550,000 bond issue to finance the purchase of 
these six sites. The referendum and state court 
condemnation proceedings followed. 

There was a great deal of testimony about the 
need of additional parks in the Village. A series 
of referenda in 1959 was held in efforts to secure 
additional recreation areas. Such efforts were not 
successful, and after the April referendum, a city 
planning firm was retained by the Parks Board 
to study and recommend locations for additional 
park sites. In May, this firm recommended that 
Floral Park ‘be acquired as a park site and 
Pear Tree as a proper location for a swimming 
pool. In June, 1959, the School Board of District 
110 urged the Park Board to acquire Floral 
Park as a park site. The President of the Park 
Board indicated that Floral Park would not be 
included in the August, 1959 referendum but 
would be included in a later one. 
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In their complaint, plaintiffs alleged a web of 
conspiracy between the various defendants and 
that the official action involved was merely a 
sham to harass plaintiffs and to deprive them of 
their property and thereby preclude construction 
of an integrated housing project. The report of 
the Citizens Committee allegedly was only an 
excuse to condemn, and Residents poll was but 
a provocation. A series of alleged meetings, 
phone conversations and agreements completed 
the pattern of the alleged conspiracy. 


After hearing the evidence, the court found 
that plaintiffs had not been harassed by city 
officials, that the Park Board’s action in con- 
demning plaintiffs’ land was in good faith, and 
that there was no evidence of any conspiracy 
to deprive plaintiffs of their rights to own and 
develop their property. 

We have carefully studied the entire volumin- 
ous record of the evidence adduced at the 
lengthy hearings and conclude that on the basis 
of the testimony and documents before it, the 
court was fully justified in denying temporary 
equitable relief under both Counts I and II. 
The trial court’s findings are not only supported 
by substantial evidence, but our examination of 
the record fails to reveal to us any evidence of 
conspiracy. Many statements by individual de- 
fendants, which were characterized as extreme 
and provocative, appear to have been made in 
the context of public discussion and in the 
exercise of an individual’s constitutional rights 
of free speech and peaceable assembly. We do 
not pass judgment on the propriety and wisdom 
of such statements relating to the cause and ef- 
fect of integrated housing. 


We hold that the trial court’s findings that 
no conspiracy was established under the proof 
offered in support of Counts I and II are not 
clearly erroneous. Rule 52(a), Federal Rules 
of Civil Procedure, 28 U.S.C.A. 


The denial of injunctive relief in this case 
“is supported by an opinion, prepared with ob- 
vious care, which analyzes the evidence and 
shows the reasons for the findings. * * * Findings 
as to design, motive and intent with which men 
act depend peculiarly upon the credit given to 
witnesses by those who see and hear them.” The 
trial court found that it could not draw an 
inference of the alleged conspiracy and con- 
cluded that the statements and actions of de- 
fendants “bear a different meaning” from that 
for which plaintiffs contend. Rule 52 is clearly 
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applicable. United States v. Yellow Cab Co., 
338 U.S. 338, 340-41 (1949). 

Further, it is well established that the issuance 
of a temporary injunction rests in the sound 
discretion of the trial court. On appeal, an order 
granting or denying such an injunction will not 
be disturbed unless there is a clear showing of 
an abuse of the discretion so exercised. Meccano, 
Ltd. v. John Wanamaker, 253 U.S. 136, 141 
(1920); Westinghouse Electric Corp. v. Free 
Sewing Mach. Co., 7 Cir., 256 F.2d 806, 808 
(1958), and cases cited therein. 

On the record before us, we hold that the dis- 
trict court did not abuse its discretion in denying 
plaintiffs’ motions for a preliminary injunction. 

Defendants’ several motions to dismiss raise the 
second issue in this case: whether the court 
committed legal error in dismissing the three 
counts of the complaint. The four main grounds 
asserted in the various motions are: 

(a) Count III fails to state a cause of action 
under 42 U.S.C.A. § 1985 because plaintiffs’ 
purpose is to maintain an illegal “controlled oc- 
cupancy” plan. 

(b) The Park Board members, acting in their 
legislative capacity in condemning plaintiffs’ 
land, are immune from any action for damages 
under Count III. 

(c) Plaintiffs have an adequate remedy at 
law in state proceedings. 

(d) The restrictions of 28 U.S.C.A. § 2283 
prohibit the district court from granting an 
injunction to stay the condemnation proceedings 
in the state courts. 

First, as to plaintiffs’ sales policy and its effect 
on their right to bring a damage action under 
Section 1985. This issue was raised early in the 
proceedings by motions to dismiss, and testimony 
as to plaintiffs’ sales policy was taken in the 
hearings on a preliminary injunction. 

Deerfield at present has no Negroes living 
within its village limits, although some had for- 
merly lived there. Progress, in an attempt to get 
negro purchasers into the local housing market, 
announced its plan to sell 10 to 12 of its 51 
houses to Negroes. This percentage was deter- 
mined by surveying the normal population ratio 
in the Chicago area which was approximately 
78 to 80 per cent white and approximately 22 
to 20 per cent non-Caucasian. 


The nature of plaintiffs’ efforts to control such 


percentages in the future was highly controverted 
before the district court. The court ordered 
production of purported resale agreements which 


COURTS 227 


would ‘give plaintiffs a first option to repurchase 
the homes of their vendees. Plaintiffs point to 
the fact that at present no homes have been 
sold with such agreements and that the resale 
agreement is only tentative and has not been 
formally adopted by Progress’ Board of Direc- 
tors. However, the trial court found as a fact 


that: 


“On the trial, plaintiffs were unconvincing 
in their attempts to avoid the stigma of 
forcing purchasers to execute such agree- 
ments by stating that execution of such 
agreements would be urged but would not 
be required. It is clear, and I find, from the 
admissions of plaintiffs’ officers and attor- 
ney, and from available literature, that plain- 
tiffs intend to control the ratio of Negroes 
and Caucasians living on the premises in 
question for ten years and plans to do it 
by reserving to Progress or its nominee the 
right to determine the purchaser of the 
property when an owner desires to resell.” 


On the basis of this finding, the district court 
held that as a matter of law: 


“The ‘controlled occupancy pattern’ and 
resale quota system which Modern Com- 
munity Developers, Inc., proposes to use in 
Deerfield through Progress Development 
Corporation is illegal both as to initial sales 
and resales. The power of a federal court 
cannot be used consistently with the Fifth 
Amendment and the Civil Rights Statutes 
to impose any percentage quota of Negro 
or Caucasians. Similarly, State power and 
authority cannot be constitutionally em- 
ployed within the restrictions of the Four- 
teenth Amendment to control either the 
original or subsequent devolution of realty 
on a quota basis.” 

“A party who plans to put into effect a 
system of land tenure whereby ownership 
or occupation of land will be controlled on 
racial or other discriminatory bases cannot 
seek damages in a federal court for any 
interference which prevents such party from 
putting such plan into effect.” 


The court dismissed Counts I, II, and III, 
inter alia, because the rights claimed to be 
violated are not protected by the Fourteenth 
Amendment and the acts complained of are not 
in violation of the Civil Rights Act. In addition, 
it found that plaintiffs did not have “clean 
hands” in requesting injunctive relief. 
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It is our considered judgment that the com- 
plaint on its face states a federal cause of 
action, Snowden v. Hughes, 321 U.S. 1,7,8,10 
(1944); Miles v. Armstrong, 207 F.2d 284, 286 
(1953), and that the resale policy of plaintiffs 
as found by the district court does not bar 
them from enforcing their rights under the rele- 
vant sections of the Civil Rights Act.? 

The Supreme Court has held that judicial pro- 
ceedings enforcing racially ‘discriminatory re- 
strictive covenants by injunction or damage ac- 
tions constitute state or federal action in depriva- 
tion of the equal protection of the laws. Shelley 
v. Kraemer, 334 U.S. 1 (1948); Hurd v. Hodge, 
334 U.S. 24 (1948); Barrows v. Jackson, 346 U. 
S. 249 (1953). However, the Supreme Court has 
made clear there is no unconstitutional or “ille- 
gal” conduct involved in privately agreeing to 
such covenants or voluntarily adhering to them. 
It is only when a covenantee balks and refuses 
to abide by his covenant and the covenantor 
attempts to enforce such an agreement, that 
state action is involved. A suit for judicial en- 
forcement of a resale agreement will properly 
test the constitutionality of plaintiffs’ plan to 
maintain a proportion of 20 per cent negro 
families in its subdivison in a village that pres- 
ently has no negro families. We find no authority 
holding that this issue can be raised in the man- 
ner sought by defendants in this case. 

Plaintiffs are not now asking enforcement of 
a proposed resale agreement; they are claiming 
protection of their constitutional right to be 
free from discriminatory state action. The fed- 
eral courts will entertain such a claim. 

The district court dismissed the five individ- 
ual members of the Park Board from Count III 
on the ground that they were immune from any 
action for damages under Section 1985 since 
their action was taken in a “legislative” capacity. 
In so doing, the district court erred. 

The common law immunity of state legislators 
for their acts, recognized in Tenney v. Brand- 
hove, 341 U.S. 367, 378-94 (1951), does not 
extend to local officials charged with administer- 
ing in a discriminatory manner the laws so as to 
preclude Negroes from moving into an all-white 


2. Defendants Residents Association and Citizens Com- 
mittee do not raise, and we do not decide, the 
issue the constitutional power of Congress to 
create a federal cause of action against private 
parties conspiring with state officials to deprive 
~_ of equal protection of the laws. Cf. Collins 

Hardyman, 341 U.S. 651, 659 (1951); Civil 
Rights Cases, 109 U.S. 8 (1888); United States v. 
Harris, 106 U.S. 629 (1882). 
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community. See, Nelson v. Knox, 6 Cir., 256 F.2d 
312, 314-15 (1958); Cobb v. City of Malden, 1 
Cir., 202 F.2d 701, 706-07 (1953) (concurring 
opinion); Hoffman v. Halden, 9 Cir., 268 F.2d 
280, 299-300 (1959). 

In the hearings on Counts I and II, the court 
properly took evidence on the conduct of the 
members of the Park Board and concluded that 
there was no indication that their purpose was 
to conspire to deprive plaintiffs of equal pro- 
tection of the laws as alleged in the complaint. 
Such purpose, if proved on a trial on the merits, 
is a proper basis for recovery in the action under 
Count III of the complaint. Relevant to the 
argument by the Park Board that its exercise 
of the power of condemnation cannot be re- 
viewed is a recent statement by the Supreme 
Court: 


“When a State exercises power wholly 
within the domain of state interest, it is 
insulated from federal judicial review. But 
such insulation is not carried over when 
state power is used as an instrument for 
circumventing a federally protected right.” 
Gomillion v. Lightfoot, —— U.S. —— (Nov- 
ember 14, 1960). 


The court erred in dismissing Count I as a 
matter of law on the ground that since plain- 
tiffs could resist the allegedly unlawful taking 
in the state condemnation suit, they had an 
adequate remedy at state law. Had plaintiffs been 
able to prove the conspiracy alleged in Count 
I, equitable relief to preserve the status quo 
pending trial of Count III would have been 
proper. Further, permanent equitable relief was 
prayed for under Count I. The purpose of the 
pending state condemnation proceeding is to 
determine the question of the statutory taking 
of plaintiffs’ land and the fixing of just com- 
pensation therefor. In the instant case, how- 
ever, the jurisdiction of the federal courts was 
first invoked by plaintiffs to protect their alleged 
federally-created rights through the exercise of 
federal equity powers. In these circumstances, it 
cannot be said that as a matter of law the 
subsequent state proceeding can serve as a bar 
to the relief prayed for in Count I. As we 
have previously pointed out, the district court 
properly denied temporary relief on the evi- 
dence heard. 

Finally, we find nothing in the language of 
Title 28, U.S.C.A. § 2283 which precludes the 
district court from granting equitable relief 
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against defendants Park Board and District in 
the proper circumstances. This equitable power 
is also authorized by 28 U.S.C.A. § 1343. 

The district court dismissed Modern as a party 
plaintiff on dual grounds: it held that Modern 
was an unregistered investment company within 
the terms of 15 U.S.C.A. § 80a-3 (a) and that 
its contracts were void and unenforceable; fur- 
ther, that Modern had misrepresented several 
facts in its registration statements and prospec- 
tuses filed with the Securities and Exchange 
Commission and cannot “found a cause of 
action upon any believed right to sell stock under 
an illegal prospectus.” Finally, the court indi- 
cated it felt Modern’s allegations of damages 
were “absurd.” 

The court erred in dismissing Modern as a 
party plaintiff. First, there is a specific statutory 
exemption in the Investment Company Act for 
a corporation which deals primarily, as the facts 
here indicate, through wholly-owned subsidaries 
engaged in businesses other than that of trad- 
ing in securities. 15 U.S.C.A. § 80a-3 (b) (1). 
Further, as to the allegedly false statements made 
by Modern as a bar to its enforcing a statutory 
right created by 42 U.S.C.A. § 1985, what this 
court said in Wood v. Reznik, 7 Cir., 248 F.2d 
549, 552 (1957), is controlling here: 


“The essential purpose’ of the Securities 
Act of 1933 * * * ‘is to protect investors 
by requiring publication of certain informa- 
tion concerning securities before offered for 
sale. Frost & Co. v. Coeur D’Alene Mines 
Corp., 1941, 312 U.S. 38, 40, 61 S.Ct. 414, 
415, 85 L.Ed. 500. In that opinion the court 
goes on to point out that all contracts in 
violation thereof are not necessarily void, 
but are voidable only where their enforce- 
ment would tend to injure the public or 
would be detrimental to the public interest. 
Such is not the case here. * * * The public 
has not complained nor has it been harmed.” 


See also, Frost ¢> Co. v. Mines Corp., 312 U.S. 
38, 42-43 (1941), cited above. The question of 
whether Moder has suffered the damages it 
alleged is properly a matter of proof in the 
trial on the merits of Count III. 

Finally, we consider the action of the trial 


court in granting summary judgment in favor of | 


defendants on Count III. This raises the question 

whether plaintiffs were afforded a full hearing 

on the merits of Count III. We think not. 
Count III is an action for damages. It realleges 
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by reference the acts of conspiracy charged in 
the other two counts. We agree with the trial 
court that it states a claim on which relief can 
be granted if plaintiffs are able to prove the 
allegations therein. Plaintiffs have demanded a 
trial by jury on this count. No written motion for 
summary judgment was filed by any defendant. 
However, it is conceded that a motion to dis- 
miss may be treated as one for summary judg- 
ment under the provisions set out in Rule 12(b), 
Federal Rules of Civil Procedure, 28 U.S. C.A. 

After reviewing the entire record, we are 
satisfied that the hearing below was essentially 
and materially for the purpose of determining 
plaintiffs’ motions for a preliminary injunction 
until the case could be tried on its merits. The 
hearing unquestionably started out in that fash- 
ion. The trial court denied plaintiffs’ motion 
for discovery and ordered that discovery be con- 
ducted in open court by oral depositions in 
order to conserve time and avoid bickering. 
Plaintiffs were compelled thereby to call de- 
fendants and others as adverse witnesses, and 
testimony so elicited was for discovery pur- 
poses. The trial court properly ordered that the 
ten individual defendants named only in Count 
III be parties to the hearing, and right of cross- 
examination was granted to all defendants. 

The hearings from January 8 to January 20 
were with reference to the allegations in Count 
II. The hearings from January 21 to January 27 
related to Count I. The trial court granted the 
parties wide latitude in their proffered testi- 
mony because of the emotional overtones pres- 
ent. However, no hearing was held on the ques- 
tion of damages raised in Count III. 

The daily court entries recite that the hear- 
ings were on the preliminary injunction. Plain- 
tiffs at all times openly announced that their 
testimony was limited to that purpose. The trial 
court repeatedly admonished the parties to limit 
their proof to that issue. Counsel on both sides 
made frequent objections to testimony as being 
outside that issue. The trial court excluded cer- 
tain testimony relating to conspiracy as not 
bearing on the injunctive issue. There were 
many references by the trial court and counsel 
to the effect that certain evidence was material 
only on the merits of the case and could not be 
heard or considered until there was a trial on the 
merits. 

The question of summary judgment arose dur- 
ing final arguments at which time the court 
was considering the various motions to dismiss. 
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Plaintiffs’ counsel again emphasized that their 
motions for preliminary injunction were only an 
attempt to preserve the status quo until a hear- 
ing was had on Count III and that various ques- 
tions raised as affirmative defenses should be 
considered as such on a trial of the issues under 
Count III. They contended that there were many 
disputed issues of fact remaining to be tried in 
a full hearing on the merits. 

Plaintiffs point out that there are many wit- 
nesses remaining to be called on the issue of 
conspiracy in a trial under Count III. Plain- 
tiffs were given ample opportunity to make 
such showing of conspiracy as they deemed 
necessary to justify the granting of equitable 
relief under Counts I and II. In this they failed. 
However, this is not to say that they should 
thereby be denied their right to offer such full 
proof as they may be able to marshal in pro- 
ceeding to trial in the damage action. 

Defendants argue that the lengthy hearings 
and extensive record demonstrate that a full 
hearing on the entire complaint was held. In 
fairness it must be stated that a great part of 
the testimony related to defendants’ efforts to 
justify a dismissal of Modern as a party plain- 
tiff and to the development of the sales plan 
of Progress. In addition, there was extensive 
testimony of adverse witnesses in the nature of 
discovery by oral deposition. Further, there was 
the commendable lenient attitude of the trial 
court in seeking to give all parties their day 
in court on the injunctive issue. 

No plaintiff is required to prove his case on 
the merits at a preliminary hearing. The argu- 
ment, after such a hearing on an equity issue, 
that no genuine issue of fact is disclosed is 
fallacious. If summary judgment is appropri- 
ate on this ground after a preliminary hearing 
only, then the preliminary hearing becomes in 
fact a trial on the merits and its whole purpose 
is lost. In granting summary judgment at this 
stage of the proceeding, the trial court denied 
plaintiffs their right to a trial by jury on Count 
III. “In the very proper endeavor to terminate 
a litigation before it * * * [the district court] 
overlooked considerations which make the sum- 
mary judgment an inappropriate means to that 
very desirable end.” Sartor v. Arkansas Gas 
Corp., 321 U.S. 620, 627 (1944). Summary 
judgment may properly be entered where there 
is no genuine issue as to any material fact and 
the moving party is entitled to judgment as a 
matter of law. That is not this case. It cannot 
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be invoked to deprive litigants of their right to 
trial by jury if there remain genuine issues of 
material fact to be tried. Hartford Acc. & Indem. 
Co. v. Northwest National Bank, 7 Cir., 228 F.2d 
391, 395 (1955), and cases therein cited. 


While the district court heard considerable 
evidence, a final hearing on the merits did not 
take place. It was in the main limited to the 
issues of equitable relief. In its holdings the 
trial court should have confined itself to those 
issues. “We think the court committed serious 
error in thus dealing with the case upon motion 
for temporary injunction.” Mayo v. Canning Co., 
309 U.S. 310, 316 (1940). To the same effect, see 
Seagram Distillers Corp. v. New Cut Rate Liq- 
uors, 7 Cir., 221 F.2d 815, 819-20 (1955), and 
Doeskin Products v. United Paper Co., 7 Cir., 
195 F.2d 356, 360, 361 (1952). 


We hold that the district erred in granting 
summary judgment on the complaint. It was 
error thus to pass on the merits of the case on 
the basis of a preliminary hearing on a motion 
for temporary injunction. 


Since all parties have attempted to inject a 
racial issue into these proceedings, it seems 
appropriate to comment on the real issue in- 
volved in this litigation. The plaintiffs are two 
corporations organized for profit utilizing only 
private capital in their operations. No federal 
agency and no federal funds are involved. For 
reasons best known to themselves plaintiffs have 
widely advertised and proclaimed a sales policy 
based upon a controlled occupancy plan with 
a quota system they have deemed best suited 
for the social progress of Deerfield. Some of the 
citizens of the Village of Deerfield have openly 
voiced their objections to such a plan and in 
doing so have exercised their constitutional right 
of freedom of expression and peaceable assembly. 
Other citizens of that community have exercised 
a similar right to express an opposite viewpoint. 
Plaintiffs have alleged that the conduct of the 
former group, acting in concert with lawfully 
constituted Village officials, amounts to an un- 
lawful conspiracy designed to cause such officials 
to subvert their lawful powers of condemnation 
and enforcement of local building ordinances to 
the end that plaintiffs are deprived of their 
lawful right to engage in business and make a 
profit. Thus far plaintiffs have failed to establish 
proof of such a conspiracy as will entitle them 
to a temporary injunction. They now have the 
legal right to see if they can prove such a con- 
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spiracy as the foundation for legal damages in a 
trial by jury. This case is that and nothing more. 

In this case no individual claims to have been 
denied a personal right. No one claims he has 
been denied the right to purchase a home. No 
one claims he has been denied the right to vote, 
to go to school, to live in a certain place, to eat 
in a public place, to seek transportation without 
interference or to work or worship as he chooses. 
We are concerned with the corporate right to 
engage in business and make a profit. Plaintiffs 
are entitled to try their action for damages. 
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this question at that appropriate time. Plaintiffs’ 
suggestion that this court order mandatory in- 
junctive relief at this time is denied. 

The orders of the district court denying plain- 
tiffs’ motion for a preliminary injuncton under 
Courts I and II are affirmed. 

The orders and judgment of the district court 
dismissing Counts I, II and III of the complaint 
and granting summary judgment thereon, and 
dismissing Modern as a party plaintiff are re- 
versed, 

This cause is ordered remanded to the district 








This proceeding should be remanded to the 
district court for a trial on Count III. If, at the 
conclusion of such trial, the district court, in the 
exercise of its discretion, finds plaintiffs are en- 
titled to final injunctive relief, there will be 
ample opportunity for further consideration of 


court for a trial on the merits of Count III, and 
for any further appropriate action not incon- ~ 
sistent with this opinion. 

Affirmed In Part 

Reversed In Part 

Remanded With Directions. 





GOVERNMENTAL FACILITIES 
Airports—South Carolina 


Richard B. HENRY v. GREENVILLE AIRPORT COMMISSION, etc., et al. 


United States Court of Appeals, Fourth Circuit, December 1, 1960, 284 F.2d 631. 
United States District Court, Western District, South Carolina, Greenville Division, February 17, 
1961, Civil Action No. 2491, 191 F.Supp 146. 


SUMMARY: A Negro brought a class action in federal district court under the federal civil 
rights statute, against the Greenville, South Carolina, airport commission, members thereof, 
and the airport manager, to restrain defendants from making racial distinctions as to service 
at the airport. The action was dismissed, the court finding that the complaint did not clearly 
allege that plaintiff was segregated from other passengers, at least not from those who de- 
sired his company, or that any other Negro had been subjected to similar treatment or was 
similarly situated. It also held that whatever was done was not state action since no law re- 
quired the commission to provide or maintain a waiting room or to segregate racially the 
waiting rooms it did provide. 4 Race Rel. L. Rep. 967 (1959). 

On appeal, the Court of Appeals for the Fourth Circuit reversed and remanded, finding 
that the complaint fairly alleged that by state action plaintiff was discriminatorily excluded be- 
cause of race from the general waiting room. And from the allegation that he was directed to 
a separate waiting room maintained for colored people, the court said it is fairly inferable that 
other Negroes had been treated similarly. Inasmuch as the state legislature had created the 
commission and delegated to it authority to promulgate rules and regulations governing the 
use of the airport, a municipal facility supported by municipal funds, the court held that as 
an agency of the state its exercise of delegated powers was state action. Dismissal of the ac- 
tion was therefore held to be error, because the alleged conduct of the commission, if estab- 
lished, would be a violation of plaintiff’s Fourteenth Amendment rights, and the district court 
had jurisdiction under civil rights statutes. 5 Race Rel. L. Rep. 453 (1960). 

After a hearing, the district court denied plaintiff's motion for a preliminary injune- 
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tion on the grounds that he had failed to show he would suffer irreparable damages if not 
granted, and that to grant it would change, not maintain, the status quo. The Court of Ap- 
peals for the Fourth Circuit again reversed and remanded, with direction to grant the pre- 
liminary injunction sought, pending the final disposition of the case. Noting that at the hearing 
there was uncontradicted evidence that the commission maintains separate areas for white 
and colored passengers, the court held that the district court had no discretion to deny relief 
by preliminary injunction to a person who clearly establishes by undisputed evidence that he 
is being denied a constitutional right. Pursuant to the mandate, the district court then issued 
an order restraining defendants from making any distinction based upon color as to services at 
the airport, pending the final disposition of the case. 


Court of Appeals Opinion of December 1, 1960 








PER CURIAM. 


This suit was filed in the District Court on 
January 24, 1959, to secure an interlocutory 
and a permanent injunction restraining the 
Greenville Airport Commission, its members, 
and the manager of the Greenville Airport from 
making any distinction based upon color in re- 
gard to service to the traveling public. The 
plaintiff is a citizen of the United States and a 
civil service employee of the United States Air 
Force at Selfridge Air Force Base, Michigan, 
who is required to travel in various parts of the 
country in the performance of his duties. In No- 
vember 1958, having secured a ticket on a com- 
mercial airline for passage from Greenville, 
South Carolina, to Michigan he seated himself 
in a waiting room at the airport to await the 
departure of his plane but was required to move 
to another waiting room maintained by the 
Greenville Airport Commission for Negro trav- 
elers. He brought this suit on behalf of himself 
and all other Negroes similarly situated to re- 
strain this practice. 

On July 20, 1959, the case came on for hear- 
ing in the District Court on plaintiffs motion for 
preliminary injunction and a motion of the de- 
fendants to dismiss the complaint and on Sep- 
tember 8, 1959, 175 F.Supp. 343, the court 
denied the plaintiff's motion and granted that of 
the defendants. On appeal this action of the 
District Court was reversed by an opinion ren- 
dered on April 20, 1960, 279 F.2d 751. We held 
that the complaint fairly alleges that the Green- 
ville Airport Commission maintains a separate 
waiting room for Negroes and thereby requires 
them to be segregated, and that this action was 
taken by the Commission as an agency of the 
State created by the General Assembly of South 
Carolina and is therefore prohibited by the pro- 
visions of the Fourteenth Amendment. The 


cause was remanded for further proceedings 
including a prompt hearing upon the motion for 
preliminary injunction if that motion should be 
renewed. 

On September 14, 1960, a hearing was had in 
the District Court on the motion for interlocu- 
tory injunction to which answers to interroga- 
tories, affidavits, and testimony of witnesses giv- 
en in open court were considered. This evi- 
dence clearly showed that the Commission 
maintains separate areas for white and colored 
passengers at the airport and that colored pas- 
sengers are not permitted to use the area re- 
served for the white passengers. This testimony 
was not denied, although the manager of the 
airport was present during the hearing. Never- 
theless the motion for interlocutory injunction 
was denied on October 19, 1960, on the ground 
that the plaintiff has failed to show that he will 
suffer irreparable damage if the preliminary in- 
junction is denied and on the further ground 
that the injunction would not maintain the 
status quo but change it. 

This action cannot be sustained. The Dis- 
trict Court has no discretion to deny relief by 
preliminary injunction to a person who clearly 
establishes by undisputed evidence that he is 
being denied a constitutional right. See Clem- 
ons v. Board of Education, 6 Cir., 228 F.2d 853, 
857; Board of Supervisors of Louisiana State 
University, etc. v. Wilson, 340 U.S. 909, 71 S.Ct. 
294, 95 L.Ed. 657, affirming D.C., 92 F.Supp. 
986; Morgan v. Com. of Virginia, 328 U.S. 373, 
66 S.Ct. 1050, 90 L.Ed. 1317. The order of 
the District Court will therefore be reversed 
with direction to grant the preliminary injunc- 
tion prayed for pending the final disposition of 
the case. 

Reversed and remanded. 
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District Court Order of February 17, 1961 


This case is before this Court a second time, 
at the instance of the plaintiff and the Circuit 
Court of Appeals, for a preliminary injunction 
against the defendants. See Henry v. Greenville 
Airport Commission, et al, 4th Circuit, filed De- 
cember 1, 1960, which reversed the district 
court’s order entered October 19, 1960. 

On the first hearing of the motion an injunc- 
tion was denied on the grounds: first, there 
was no showing that plaintiff would suffer ir- 
reparable injury if a preliminary injunction was 
not issued; and, second, that the injunction 
would change the status quo. 

It is true that plaintiff testified that he might 
have an occasion to return to the defendant 
Airport, if he retained his employment and were 
ordered back to Greenville. Since the plaintiff 
appeared to be a person of middle age and he 
had never been to Greenville before the inci- 
dent about which he complains, this Court then 
concluded that there was no showing that war- 
ranted the issuing of an injunction. All that was 
offered to support the application was a mere 
surmise. Although the complaining party was 
a negro the showing seemed insufficient. Then, 
too, this Court overlooked the new rule of de- 
ductive evidence enunciated in Henry v. Green- 


ville Airport, 279 F. 2d, 751, 752 (2nd column), 
where it is said: 


“From the allegation that he was directed 
to a separate waiting room maintained for 
colored people, it is fairly inferable that 
other negroes had been similarly treated”. 
(Emphasis added ) 


That holding has the appearance of a groping 
after a plausible excuse for according preferen- 
tial treatment to some class. However, appel- 
late court rulings, with which this Court heart- 
ily disagrees, are nevertheless binding and must 
be followed until they are abandoned or are 
otherwise legally dispensed with. 


The views of this Court concerning the merits 
of this case are fully set forth in Henry v. Green- 
ville Airport Commission, 175 Fed. Supp. 343. 
However, recognizing the binding effect of the 
mandate of the Fourth Circuit Court of Ap- 
peals, it is ordered and adjudged: 


That the defendants, “pending the final dis- 
position of the case”, be and they are thereby 
restrained “from making any distinction based 
upon color in regard to services at the Green- 
ville Municipal Airport”. 





GOVERNMENTAL FACILITIES 


Airports—Tennessee 


Jesse TURNER. v. CITY OF MEMPHIS, Dobbs Houses, Inc., and W. S. Haverfield. 





United States District Court, Western District, Tennessee, Western Division, January 23, 1961, 
Civil Action No. 3934, F.Supp. 


SUMMARY: A Negro resident of Memphis, Tennessee, brought a class action under civil 
rights statutes in federal court, seeking to enjoin the city, a corporation operating a restaur- 
ant at the municipal airport, and the restaurant manager from continuing to operate the air- 
port’s eating and rest room facilities on a racially segregated basis. Plaintiff alleged that, 
pursuant to defendants’ policy, practice, and custom, he had been denied service in the 
restaurant dining room because of race. Defendants contended that state statutes and city 
ordinances require separate facilities for the races to be maintained at the airport, and that 
the court should apply the doctrine of abstention to give state courts an opportunity to de- 
clare plaintiff’s rights thereunder. On the basis of Harrison v. NAACP [4 Race Rel. L. Rep. 
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527 (1959) ], the court ordered that the plaintiff’s cause in federal court be stayed pending 
the prosecution by him in state courts of a declaratory judgment suit to obtain an interpre- 
tation of the state statutes, regulations, and city ordinances under consideration, 


Before MARTIN, Circuit Judge, BOYD and MILLER, District Judges. 


PER CURIAM. 


This is a suit by the plaintiff, who is a Negro 
residing in Memphis, Tennessee, on behalf of 
himself and others similarly situated, asking in- 
junctive relief against the defendants, City of 
Memphis, Dobbs Houses, Inc., and the Manager 
of the latter concern’s restaurant in the Mem- 
phis Municipal Airport. 

The plaintiff seeks under Title 42, U.S.C.A., 
Sections 1981 and 1983, to secure certain rights, 
privileges and immunities guaranteed by the 
Constitution and laws of the United States. 
More particularly, the plaintiff is seeking to per- 
manently enjoin the defendants from continuing 
to operate the eating and rest room facilities lo- 
cated in the airport aforesaid on a racially segre- 
gated basis. 

Plaintiff claims that he was denied service in 
the main dining room of the Dobbs Houses Res- 
taurant at the airport because of his race and 
color, pursuant to the policy, practice, custom 
and usage of the defendants. 

The defendants contend that there are cer- 
tain statutes and regulations of the State of 
Tennessee and ordinances of the City of Mem- 
phis which require that separate facilities for 
the Negro and White races be maintained at 
the Memphis Municipal Airport. In this con- 
nection, they contend that this Court should 
apply the principle of abstention, thereby giv- 
ing the Courts of Tennessee an opportunity to 
declare the rights of the plaintiff thereunder. 


In Harrison v. NAACP, 360 U.S. 167 the 
United States Supreme Court, in speaking on 
the doctrine of abstention of federal courts to 
permit action by the state courts, stated on page 
176: “This now well-established procedure is 
aimed at the avoidance of unnecessary inter- 
ference by the federal courts with proper and 
validly administered state concerns, a course so 
essential to the balanced working of our fed- 
eral system. To minimize the possibility of 
such interference a ‘Scrupulous regard for the 
rightful independence of state governments . . . 
should at all times actuate the federal courts, 


Matthews v. Rodgers, 284 U.S. 521, 525, as their 
contribution . . . in furthering the harmonious 
relation between state and federal authority .. .’ 
Railroad Comm’n. v. Pullman Co., 312 U.S. 496, 
501. In the service of this doctrine, which this 
Court has applied in many different contexts, no 
principle has found more consistent or clear ex- 
pression than that the federal courts should not 
adjudicate the constitutionality of state enact- 
ments fairly open to interpretation until the 
state courts have been afforded a reasonable 
opportunity to pass upon them. (Citing num- 
erous cases). This principle does not, of course, 
involve the abdication of federal jurisdiction, 
but only the postponement of its exercise; it 
serves the policy of comity inherent in the doc- 
trine of abstention; and it spares the federal 
courts of unnecessary constitutional adjudica- 
tion.” 

Thus, in the light of the Harrison case, with 
its clear enunciation of the doctrine of absten- 
tion in cases of this type, we hold that the 
plaintiff's cause herein shall be stayed pending 
the prosecution of a proper declaratory judg- 
ment suit to be brought by the plaintiff in the 
courts of Tennessee for the purpose of obtain- 
ing an interpretation of the state statutes, regu- 
lations and city ordinances under consideration 
herein. 


ORDER 


This Cause, came on to be heard on the 9th 
day of November, 1960, upon the pleadings, 
testimonies, briefs and arguments of the parties; 
and it appearing to the Court for the reason set 
forth in opinion heretofore filed that said Cause 
should be held in abeyance pending the Dec- 
laratory Judgment suit to be brought by Plain- 
tiffs in the Tennessee Courts seeking an inter- 
pretation of the State statutes under considera- 
tion: 

IT IS, THEREFORE, ORDERED, AD- 
JUDGED AND DECREED, that said Cause 
be and the same is hereby held in abeyance 
pending the filing of such suit and an inter- 
pretation of the State statutes involved herein. 
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GOVERNMENTAL FACILITIES 
Training Schools—Maryland 


STATE BOARD OF PUBLIC WELFARE et al. v. Robert MYERS, Minor, etc. 
Court of Appeals of Maryland, February 7, 1961, 167 A.2d 765. 


SUMMARY: A Negro boy, adjudged delinquent by the juvenile division of a state circuit 
court in Baltimore, Maryland, was ordered in October, 1959, detained at Boys Village (by 
statute a state training school for Negro boys) “sub curia as to final disposition” of his mo- 
tion to be committed to the Maryland Training School (by statute a state training school 
for white boys), which detention was extended by successive orders until July 6, 1960. 
Meanwhile, in February, 1960, he brought a class action in equity in the same court against 
the state public welfare board, and against the respective boards of the boys’ training schools 
and of the state’s two girls’ training schools te have declared unconstitutional the statutory 
provisions requiring racial segregation in the four schools. It was held that the statutes 
as applied to all four schools violated the Fourteenth Amendment to the United States Con- 
stitution. 5 Race Rel. L. Rep. 792 (1960). On the same date of this declaratory decree, July 
6, 1960, the court granted the motion pending in its juvenile division and ordered the boy 
committed to the Maryland Training School. The defendants in the declaratory judgment 
proceeding appealed from the judgment therein, but no appeal was taken from the com- 
mitment order. It was suggested to the appellate court that the case had become moot be- 
cause of failure to appeal or seek a stay of the latter order. But the court held that the mat- 
ter was not moot, since if the declaratory decree were reversed the trial court would have 
the power to rescind the commitment order, and might even be required to do so. However, 
it was held that the boy had no standing to attack state policy in regard to the operation of 
the girls’ schools since he was ineligible on account of sex for admission to either, and no 
standing to ask for a declaration against the Boys Village, not having shown how such a 
declaration could be made presently effective to admit white boys thereto. On the merits, 
based on findings that the training schools are “basically schools, and not custody-centered 
institutions with education secondary,” and are “a part of the State’s public education sys- 
tem” rather than of its penal system, the court affirmed the declaratory judgment decree but 
modified it to apply only to the board of the Maryland Training School and the state board 
of public welfare in the supervision of that school. “[W]e think the Supreme Court cases 
declare that the Fourteenth Amendment is a bar to separation according to race, in educa- 
tional facilities offered by the State, without regard to the type of school,” the court concluded. 





HENDERSON, Judge. 


On February 26, 1960, Myers, a Negro boy 
thirteen years of age, by his mother and next 
friend, on behalf of himself and others similarly 
situated, filed a bill of complaint in the Circuit 
Court of Baltimore City for declaratory relief 
against the State Board of Public Welfare and 
the Boards of Managers of Maryland Training 
School, Boys’ Village, Montrose School for Girls, 
and Barrett School for Girls. The appellees filed 
demurrers and answers to the bill. The case was 
set for hearing, testimony was taken, and the 
chancellor passed a declaratory decree. 

The Department of Public Welfare has the 
general supervision of all four schools, under 
Chapter 797, sec. 17, Acts of 1943 (Code (1960 
Supp.), art. 88A, sec. 33). The bill alleged 


that Code (1957), art. 27, secs. 657 and 659 are 
unconstitutional insofar as the Boys’ Village and 
the Maryland Training School are declared to 
be public agencies of the State “for the care 
and reformation of colored male minors com- 
mitted or transferred” thereto and “for the care 
and reformation of white male minors * * * 
committed thereto”, respectively. There was a 
similar prayer as to the two girls’ schools, in- 
volving secs. 660 and 661. The appellee con- 
tends and the chancellor agreed that these 
sections established racially segregated training 
schools for the detention and training of delin- 
quent minors committed thereto. The appel- 
lants concede that segregation is mandatory or 
at least that it has been invariably observed in 
practice. The chancellor held that insofar as 
the sections required a separation of the two 
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races in those schools, they were in violation 
of the Fourteenth Amendment of the United 
States Constitution, and hence invalid and un- 
enforceable, and entered a declaration to that 
effect, applicable to all four schools. The de- 
fendants appealed here. 

It was shown at the hearing below that Myers 
had been adjudged to be a delinquent child 
by the Circuit Court of Baltimore City, Division 
of Juvenile Causes, on October 28, 1959, acting 
under the authority conferred by sec. 249 of 
the Charter and Public Local Laws of Balti- 
more City (1949 ed.). At that time he was or- 
dered detained at Boys’ Village “sub curia as to 
final disposition.” The record shows that his 
detention was extended by successive orders 
until July 6, 1960, when he was discharged from 
detention at Boys’ Village and committed to the 
Maryland Training School. 


At the time of the determination of delin- 
quency the judge announced his intention to 
commit Myers to a training school since he was 
on probation at the time for previous thefts. 
Counsel for Myers then moved that he be sent 
to Maryland Training School rather than to 
Boys’ Village where Negro boys in his situation 
have always been committed. It was conceded, 
and later stipulated, that the tangible and phy- 
sical facilities of the two schools are substan- 
tially equal. Both provide cottage type housing 
and educational instruction substantially equiva- 
lent to that offered in the public schools. Coun- 
sel for Myers maintained that Boys’ Village 
could not provide him with rehabilitation and 
educational training equal to that provided at 
Maryland Training School because the former 
is racially segregated. Judge Moylan, sitting in 
the Juvenile Division, took no action upon the 
motion at that time but held the matter sub 
curia. He heard the declaratory judgment case 
then filed in the equity court. On the same day 
that he passed the declaratory decree, July 6, 
1960, he in effect granted the pending motion 
in the Juvenile Division and passed an order 
committing Myers to the Maryland Training 
School “subject to further order of this court.” 
No appeal was taken from that order. Nor was 
any application for a stay of the order made 
to the trial court or to the Court of Appeals. 

It was suggested at the argument that the 
case may have become moot upon the passage 
of the order of commitment to the Maryland 
Training School. That action would have been 
appealable under section 255 of the Charter 
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and Public Local Laws of Baltimore City (1949 
ed.), the local law applicable to Juvenile 
Causes in Baltimore City, which provides that 
“Any interested party aggrieved by any order 
or decree of the Judge, may, within thirty days 
after the entry of such order or decree, appeal 
therefrom to the Court of Appeals.” This sec- 
tion further provides that “The pendency of any 
such appeal * * ® shall not suspend the order 
of the Judge regarding such child, * * * unless 
the Court of Appeals shall so order.” Obviously, 
the final order of commitment superseded the 
temporary orders of detention while the matter 
was held sub curia. The failure to appeal or 
seek a stay would seem to preclude an attack 
upon the final order by the appellants. 

In Doremus v. Board of Education, 342 U.S. 
429, 433, 72 S.Ct. 394, 396, 96 L.Ed. 475, an 
appeal to the United States Supreme Court was 
dismissed because the child, whose parents ob- 
jected to Bible reading in a New Jersey public 
school, had graduated after the appeal was 
noted. Mr. Justice Jackson, for the Court, ob- 
served that “this Court does not sit to decide 
arguments after events have put them to rest.” 
Recent Supreme Court cases have applied the 
same general principle. See Local No. 8-6 Oil, 
Chemical and Atomic Workers Intern. Union 
A.F.L.-C.1.O. v. Missouri, 361 U.S. 363, 367, 80 
S.Ct. 391, 4 L.Ed.2d 373; Parker v. Ellis, 362 
U.S. 574, 575, 80 S.Ct. 909, 4 L.Ed.2d 963. For 
similar holdings in Maryland under comparable 
factual situations, see Public Service Commis- 
sion v. Chesapeake & Potomac Telephone Co., 
147 Md. 279, 128 A. 39, Lloyd v. Board of Su- 
pervisors of Elections, 206 Md. 36, 39, 111 A.2d 
379, and Lake Falls Assn v. Board of Zoning 
Appeals, 209 Md. 561, 564, 121 A.2d 809. 


We think the cases cited are distinguishable. 
In Moquin v. State, 216 Md. 524, 531, 140 A.2d 
914, we held that an order of commitment could 
be revoked even though the purpose of the re- 
vocation was to waive jurisdiction and require 
the delinquent to stand trial in the criminal 
court. It would seem that in the event of a re- 
versal by this Court of the declaratory decree 
as to the constitutionality of the segregation 
statute, the trial court would possess the power 
to rescind the order of commitment, and might 
even be obliged to do so. The statute indicates 
that this Court has the power to suspend the 
operation of the trial court’s decree, at least 
upon timely application. Thus the question is 
not necessarily academic. 
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We may also note, although we leave the 
question open, that as pointed out in the Lloyd 
case, supra at page 42 of 206 Md., at page 381 
of 111 A.2d, many courts regard the doctrine of 
mootness as a rule of decision rather than a 
question of jurisdiction and hold that where the 
urgency of establishing a rule of future conduct 
in matters of important public concern is im- 
perative and manifest, a departure from the gen- 
eral rule and practice of not deciding academic 
questions may be justified. Cf. Avery v. Wichita 
Falls Independent School Dist., 5 Cir., 241 F.2d 
230, certiorari denied, 353 U.S. 938, 77 S.Ct. 
816, 1 L.Ed. 2d 761. 


Another preliminary question is presented by 
the record concerning the appellee’s standing 
to sue or interest in the subject matter as against 
one or more of the parties defendant. The fact 
that the question was not raised below, or even 
in this Court, is not controlling. See Kreatch- 
man v. Ramsburg, Md., 167 A.2d 345, and cases 
there cited. It is well settled that this Court 
does not decide constitutional questions in the 
abstract or at the instance of persons without 
standing to sue. Hammond v. Lancaster, 194 
Md. 462, 471, 71 A.2d 474 (motion to stay de- 
nied, 339 U.S. 908, 70 S.Ct. 563, 94 L.Ed. 1336); 
State v. Cherry, Md., 167 A.2d 328. Cf. Tanner 
v. McKeldin, 202 Md. 569, 580, 97 A.2d 449. 
The cases indicate that the necessity of standing 
is not obviated by seeking relief in the form of 
a class action. It seems clear that Myers has no 
standing to attack the State policy in regard to 
the operation of the reform schools for girls, 
for he is not eligible for admission to either on 
account of his sex. It is not contended that seg- 
regation according to sex is unconstitutional, 
whatever psychological harm he may suffer 
thereby. Nor do we think that Myers has shown 
any standing in the instant case to ask for a 
declaration against the Boys’ Village or how 
such a declaration could be made presently 
effective to admit white children. As we see it, 
the only necessary parties defendant are the 
Board of Managers of the Maryland Training 
School and the State Board of Public Welfare, 
which has general supervision over the Mary- 
land Training School. As to them, there was 


really no occasion for a declaratory decree. The . 


matter being already at issue in a pending case, 
they might well have been brought in as parties. 
But the existence of another remedy is not a 
bar to declaratory relief. There is a justiciable 
controversy, and we think Myers has standing 
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as against the Maryland Training School and its 
supervisory boards to raise the issue that his ex- 
clusion is based solely upon race. We take it 
that his exclusion on any other ground would 
be valid if done in good faith and not as a 
pretext to avoid constitutional limitations. Cf. 
Shuttlesworth v. Birmingham Board of Educa- 
tion, D.C.N.D.Ala., 162 F.Supp. 372, affirmed 
358 U.S. 101, 79 S.Ct. 221, 3 L.Ed.2d 145. How- 
ever, the trial judge, in his extended opinion, 
did not find or suggest any other ground, and 
his order of commitment points to the same 
conclusion. 


We come, then, to the merits of the case. The 
United States Supreme Court, in Brown v. Board 
of Education, 347 U.S. 483, 74 S.Ct. 686, 688, 98 
L.Ed. 873, flatly stated that in the field of 
public education the doctrine of “separate but 
equal” has no place and that separate educa- 
tional facilities are inherently unequal. While 
Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 
4] L.Ed. 256, was not expressly overruled, the 
basic rationale of that decision was repudiated. 
The holding was that the plaintiffs, Negro chil- 
dren denied admission to formerly all white 
public schools solely on account of their race or 
color, and others similarly situated, were de- 
prived of the equal protection of the laws guar- 
anteed by the Fourteenth Amendment. On 
rehearing, in 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 
1083, the Court declared that all federal, state 
or local laws permitting such discrimination 
must yield to the announced principle. In 
Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 
L.Ed. 884, it was held that racial segregation in 
a public school in the District of Columbia was 
not reasonably related to any proper govern- 
mental objective and was violative of due pro- 
cess. See also Cooper v. Aaron, 358 U.S. 1, 20, 
78 S.Ct. 1401, 3 L.Ed.2d 5, 19, and note, 3 
L.Ed.2d 1556. 


There can be no doubt the principle extends 
to public education at all levels and not mere- 
ly to public day schools. See Frasier v. Board 
of Trustees, D.C.M.D. N.C., 134 F.Supp. 589, 
affirmed 350 U.S. 979, 76 S.Ct. 467, 100 L.Ed. 
848. It has been extended to public parks and 
bathing beaches, operated by a state or a mu- 
nicipal corporation. See Dawson v. Mayor and 
City Council of Baltimore City, 4 Cir., 220 F.2d 
386, affirmed 350 U.S. 877, 76 S.Ct. 133, 100 
L.Ed. 774, where it was held that exclusion 
solely because of race or color could not be 
justified under the police power, whether at- 
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tendance was compulsory or optional. See also 
Browder v. Gayle, D.C.M.D.Ala., 142 F.Supp. 
707, affirmed 352 U.S. 903, 77 S.Ct. 145, 1 
L.Ed.2d 114, extending the principle to public 
transportation by a carrier operating under state 
authority. 

Recognizing the binding effect of the Supreme 
Court cases cited as the supreme law of the 
land, the appellants seek to differentiate them 
on the ground that the State’s training schools 
for delinquent minors are places of detention, 
analogous to prisons, although the accent is on 
education and training rather than punishment. 
Cf. Baker v. State, 205 Md. 42, 46, 106 A.2d 692, 
and Moquin v. State, supra. See also Roth v. 
House of Refuge, 31 Md. 329, 334. They argue 
that segregation is permissible in prisons, al- 
though, as the trial court pointed out in the 
instant case, our prisons have never been segre- 
gated. They rely strongly upon Nichols v. Mc- 
Gee, D.C.N.D.Cal., 169 F.Supp. 721, 724, appeal 
dismissed 361 U.S. 6, 80 S.Ct. 90, 4 L.Ed.2d 52. 
In that case a Negro inmate of the California 
State prison under a sentence for attempted 
armed robbery filed a proceeding in the Federal 
District Court complaining that the prison au- 
thorities, under prison regulations although not 
by virtue of any statute, required him to eat 
with other Negroes and to occupy a cell in a 
cell block reserved for Negroes. The District 
Court held that the failure to show that he had 
sought relief in the State courts was a fatal ob- 
jection to the bill. The District Court further re- 
marked that “By no parity of reasoning can 
the rationale of Brown v. Board of Education, 
supra, be extended to State penal institutions 
where the inmates, and their control, pose diffi- 
culties not found in educational systems.” This 
statement was not necessary to the decision, and 
we therefore assume that the dismissal of the 
appeal by the Supreme Court did not imply 
approval of the statement quoted. In the case 
of United States ex rel. Morris v. Radio Station 
WENR, 7 Cir., 209 F.2d 105, the court dis- 
missed a claim that a Negro inmate of a state 
prison was denied constitutional rights because 
the prison management did not allow Negroes 
to participate in certain radio broadcasts. The 
court indicated that this was within the ambit 
of prison management, with which the Federal 
Courts are loath to interfere. 


But if we assume, without deciding, that the 
distinction between penal institutions and public 
schools is tenable, it does not follow that edu- 
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cational programs offered in the training schools 
may be on a segregated basis. Section 249 of 
the Charter and Public Local Laws of Balti- 
more City (1949 ed.) provides that “No adju- 
dication by the Judge [in Juvenile Causes] 
upon the status of any child shall operate to 
impose any civil disabilities, nor shall any child 
be deemed a criminal by reason of such ad- 
judication.” Deprivation of a constitutional 
right, enjoyed by other Negro children com- 
pelled by state action to attend a regular public 
school, might well be described as a civil dis- 
ability. 


Moreover, the record makes it clear that edu- 
cational programs offered in the training schools 
are substantially the same as those offered in 
the regular public schools. The trial judge in 
the instant case found as a fact, from the evi- 
dence submitted, that these programs are so 
closely patterned after those in the public 
schools that a child, when his scholastic grades 
and credits are earned, “can usually return to 
his former school in his neighborhood * * * 
without academic difficulty.” The judge stated 
that the training schools are “basically schools, 
and not custody-centered institutions with edu- 
cation secondary.” In support of his conclusion 
that they are “a part of the State’s public ed- 
ucation system,” he pointed out that there are 
some public schools in Maryland that admit 
only special groups of problem or handicapped 
children. He also referred to the fact that by 
Chapter 29 of the Acts of 1922, the Maryland 
Training School was placed under the general 
supervision of the Department of Education, 
and its transfer to the Department of Welfare 
in 1943 did not alter its basic character. 


On the other hand, it is true that detention 
in a training school is designed to protect the 
community from anti-social conduct, and not 
solely to benefit those committed through edu- 
cation. The Attorney General argues, with 
some support in the record, that the plan of 
group residence in cottages, under a housemas- 
ter, simulates home life with a father as closely 
as possible. There is a widespread belief that 
delinquency is usually due to a faulty parent- 
child relationship. It is argued that this re- 
habilatory plan would be frustrated if race 
separation is disregarded. However that may 
be, we think the Supreme Court cases declare 
that the Fourteenth Amendment is a bar to 
separation according to race, in educational fa- 
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cilities offered by the State, without regard to ply only to the Board of the Maryland Train- 
the type of school. ing School and the Board of Public Welfare. 
In view of what we have said in regard to As modified, we shall affirm the decree. 
Myers’ standing to sue, we think the decree Decree modified, and as modified, affirmed, 
appealed from should be modified so as to ap- _— costs to be paid by the appellants. 





INDIANS 
Jurisdiction—Washington 


STATE of Washington on the Relation of Irene ADAMS v. SUPERIOR COURT of the State 
of Washington, for OKANOGAN COUNTY, JUVENILE COURT SESSION, etc. 


Supreme Court of Washington, En Banc, October 20, 1960, 356 P.2d 985. 


SUMMARY: In a proceeding involving four children who are enrolled members of the Col- 
ville Indian tribe and residents on a Colville Indian allotment to which the United States 
holds title, the juvenile court for Okanogan County, Washington, declared them to be de- 
pendent children; permanently deprived their parents of custody; and made the children 
wards of the court subject to placement for adoption. On certiorari, the state supreme court 
held that the lower court was without jurisdiction, and reversed the order, because the juris- 
diction of the federal government over the tribe and its enrolled members is exclusive. The 
court rejected the argument that, although the federal government has plenary power over 
Indians, this power requires an express enactment and that where Congress has remained 
silent the power remains in the states; rather, it pointed out that the historical circumstances 
which made exclusive federal jurisdiction necessary “preclude any notion of residual state 
powers.” The court ruled that until such time as the Colville tribes should elect to place 
themselves under the operation of a state statute (enacted pursuant to a 1953 congressional 
act) authorizing the assumption of jurisdiction by the state upon the request of the tribal 
council of any tribe, or until the state legislature unconditionally assumes jurisdiction pursu- 
ant to the 1953 congressional act, the state will have no jurisdiction beyond that expressly 
granted by Congress. The court examined various other federal statutes, including one 
authorizing state officials to inspect the Indian tribal lands, reservations, or allotments for 
health and educational conditions, but found that none conferred jurisdiction on the 
juvenile court which had issued the order in question. One judge dissented and two judges 
dissented in part. 





INDIANS 

Jurisdiction—Washington 

In the Matter of the Welfare of Clyde (Gus) COLWASH. 

STATE of Washington, on the Relation of George C. STARLUND, etc., v. SUPERIOR 


COURT of the State of Washington for sia COUNTY OF YAKIMA, JUVENILE DEPART- 
MENT, etc. 


Supreme Court of Washington, En Banc, October 20, 1960, 356 P.2d 994. 


SUMMARY: On review by certiorari of an order of the juvenile court of Yakima County 
dismissing a dependency petition on the ground that the court lacked jurisdiction over the 
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minor child involved, the Washington Supreme Court determined that the child is an 
emancipated enrolled member of the Yakima Indian tribe and a resident of the Yakima Indian 
reservation. The order of dismissal was affirmed because the federal government has exclu- 
sive jurisdiction over Indians and Indian affairs when Congress has not expressly surrendered 
jurisdiction to the states. On the basis of State ex rel. Adams v. Superior Court, 6 Race Rel. 
L. Rep. 239, supra, the court rejected the contention that the juvenile court had juris- 
diction of the minor child under a federal statute authorizing state officials to inspect Indian 
tribal lands, reservations, or allotments for health and educational conditions. A second 
section of the same statute, authorizing state officials to enter upon such lands to enforce the 
state compulsory attendance law as to children of a tribe whose governing body has con- 
sented (as had the Yakima tribe) by resolution to application of the section to the tribe, was 
invoked to show jurisdiction of the court over the child in this case. However, the court 
held that any jurisdiction which might have been conferred upon the juvenile court by the 
second section of the statute and the Yakima tribal resolution could not be invoked here 
since there was no question of truancy. Three judges dissented. 





INDIANS 
Jurisdiction—W yoming 


John BLACKBURN v. STATE of Wyoming. 
Orlando ANTELOPE, Jr. v. STATE of Wyoming. 


Supreme Court of Wyoming, November 22, 1960, 357 P.2d 174. 


SUMMARY: An Arapahoe Indian man, convicted and sentenced in a Wyoming district court 
for rape, false imprisonment, and assault and battery with intent to commit a felony as to 
an Indian woman, moved to vacate, set aside, and quash the information, verdict, judgment, 
and sentence, on the ground that the court was without jurisdiction over defendant, the al- 
leged offenses, and the subject matter. Defendant claimed that the venue of the alleged of- 
fenses was a certain Indian reservation, or “Indian country.” And, inasmuch as the parties 
involved were Indians allegedly living on the reservation as wards of the United States, and 
the offenses alleged were among those enumerated in the Ten Major Crimes Act, he con- 
tended that under that Act exclusive jurisdiction was in the federal courts. The court de- 
termined that the offenses were not committed within the reservation and overruled the 
motion. On appeal to the state supreme court, the contentions concerning jurisdiction were 
renewed by defendant and another appellant in a related case. The court agreed that the 
crimes involved in the cases would be subject to exclusive federal jurisdiction if committed 
in Indian country. Although it was decided that the crimes took place at a certain point near, 
but outside, the reservation, a further question was raised as to whether that point was 
within Indian country nevertheless. The court found it to be within an area that was ceded 
by the Arapahoe and Shoshone tribes to the United States in 1905 under an agreement pro- 
viding that the Indians “do hereby cede, grant, and relinquish to the United States, all 
right, title and interest” in the ceded lands, in consideration for the United States’ undertak- 
ing to dispose of the lands “by sale for cash” or in certain other ways. Appellants contended 
that the Indians’ title to the ceded territory adjacent to the reservation had not been entirely 
extinguished, reasoning that the United States Government in disposing of the land had acted 
merely as the Indians’ agent. But, construing the 1905 statute and Acts of 1953 and 1958 
crediting to the Indians the proceeds of the sale of these lands, the court held that the In- 
dians’ title to the lands in question had been extinguished, reserving only a right in the 
Indians to the proceeds received by the United States from the sale or lease of rights in 
those lands; and, therefore, that the crimes had not been committed in “Indian country.” 
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MUNICIPALITIES 


Boundaries, Elections—Alabama 


C. G. GOMILLION, et al., etc. v. Howard RUTHERFORD, as Mayor of the City of Tuskegee, 
et al. 


United States District Court, Middle District, Alabama, Eastern Division, February 17, 1961, Civil 
Action No. 462-E, _____ F.Supp. 





SUMMARY: Twelve Negroes brought a class action in federal district court against officials 
of the city of Tuskegee and of Macon County, Alabama, challenging a 1957 legislative Act 
which redrew the city’s boundaries so as to exclude all but four or five qualified Negro voters, 
but no qualified white voter [2 Race Rel. L. Rep. 856 (1957)]. It was charged that the stat- 
ute’s purpose and effect was to deny plaintiffs the right to vote in any city elections and to par- 
ticipate generally in city affairs, and to deprive them of police protection, street improvements, 
and other rights of municipal citizenship. Plaintiffs requested a declaration that the Act as 
applied to them violated the due process and equal protection clauses of the Fourteenth 
Amendment, and the Fifteenth Amendment, and prayed for injunctions against the en- 
forcement of the Act as to them and their class. The court, however, sustained defendants’ 
motion to dismiss the complaint for failure to state a claim upon which relief could be 
granted, and for lack of jurisdiction. 3 Race Rel. L. Rep. 1220 (1958). 


On appeal, the Court of Appeals for the Fifth Circuit affirmed, one judge dissenting. The 
majority, supporting the principle relied on by the district court, cited authority to the ef- 
fect that “the power of increase and diminution of municipal territory is plenary, inherent, 
and discretionary in the legislature, and, when duly exercised, cannot be revised by the 
courts.” Further, it was declared that in considering such statutes, courts are to refrain 
from inquiring into legislative motive and are not to be influenced by the opinions of legis- 
lators. The “universally recognized sovereign power” of a state legislature to enact a statute 
of this nature, reserved by the Tenth Amendment, is not to be restricted by prohibiting its 
exercise, the court added, although as an incidence of it Negroes are purposely excluded 
from a city and from participation in its affairs. 4 Race Rel. L. Rep. 993 (1959). 


On further appeal, the United States Supreme Court reversed and ordered the trial court 
to consider the truthfulness of the allegations in plaintiffs’ original suit. If true, the Su- 
preme Court said, they “would abundantly establish that [the Act] was not an ordinary geo- 
graphic redistricting measure even within familiar abuses of gerrymandering. [Rather] .. . 
the conclusion would be irresistible . . . that the legislation is solely concerned with segre- 
gating white and colored voters by fencing Negro citizens out of town so as to deprive them 
of their pre-existing municipal vote.” It was declared that the reservation of power to the 
states by the Tenth Amendment “is not carried over when state power is used as an instru- 
ment for circumventing a federally protected right.” 5 Race Rel. L. Rep. 974 (1960). 


In the district court, plaintiffs’ motion for judgment on the pleadings was sustained, the chal- 
lenged Act being declared unconstitutional and each of the defendants, his agents, and/or 
successors in office being permanently enjoined from enforcing the Act against plaintiffs 
and those similarly situated. The court pointed out that the only material allegation of the 
complaint not admitted by defendants’ answer was that concerning the state legislature’s 
intent in passing the 1957 Act. However, since the allegations as to the effect of the redistrict- 
ing measure remained uncontradicted, the court stated that the conclusion was “irresistible, 
‘tantamount for all practical purposes to a mathematical demonstration’ ” that the legisla- 
ture had been “solely concerned with segregating white and colored voters” by placing 
Negro citizens outside the city limits so as to deprive them of their municipal vote. Such 
racially discriminatory treatment depriving those discriminated against of voting rights was 
held to be in violation of the Fifteenth Amendment. 
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OPINION, ORDER 
AND JUDGMENT 


This cause, without objection of any of the 
parties hereto, is now submitted upon the plain- 
tiffs’ motion filed herein on February 10, 1961 
(and refiled on February 15, 1961), pursuant to 
Rule 12(c), Federal Rules of Civil Procedure, 
wherein plaintiffs seek to have this Court render 
judgment in their favor as prayed for in their 
complaint. 

It now appears that since the pleadings in 
this cause are closed and since the motion for 
judgment is timely made,’ it is necessary and 
appropriate, for a proper consideration of said 
motion, for this Court to now review and an- 
alyze the pleadings for the purpose of determin- 
ing whether plaintiffs are entitled to the judg- 
ment and injunction they seek. 

Plaintiffs allege they are Negro citizens and 
resided in the municipal limits of Tuskegee as 
those limits were constituted prior to the enact- 
ment of Act No. 140 of the 1957 Regular Ses- 
sion of the Alabama Legislature, passed on July 
15, 1957; that prior to the enactment of said 
Act No. 140, the City of Tuskegee was square- 
shaped, containing approximately 5,397 Negroes, 
of whom about 400 were qualified as voters in 
the City of Tuskegee, and approximately 1,310 
white persons, of whom approximately 600 were 
and are presently qualified voters in said city. 
Plaintiffs further allege that as the city limits 
were redrawn and redefined by said Act. No. 
140, the municipal limits of Tuskegee resemble 
a “sea dragon” with twenty-eight sides and with 
Negro neighborhoods eliminated; that no white 
persons, but several thousand Negroes, includ- 
ing all but four or five qualified voters, were 
excluded or removed from the municipal limits 
of the City of Tuskegee by said Act. No. 140. 
Plaintiffs further allege that said Act deprives 
them and the class they represent in this action 
of the right to vote in municipal elections in the 
City of Tuskegee and denies them other rights 
incidental to their being residents of the City of 
Tuskegee solely on account of their race and 
color. 


1. The motion when originally filed on February 10, 1961, 
was premature in that the defendants Greer and Sides 
not been substituted as defendants, as provided 
by Rule 25(d) of the Federal Rules of Civil Procedure. 
However, the substitution has now been effected with- 
out objection, and each of the substituted defendants 
(Rutherford, Lumpkin, Braswell, Jr., Gregg and Sides) 
answered. The motion for judgment is now sub- 
mitted to the Court without objection on the part of 
any defendant. 
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The defendants, including the substituted de- 
fendants Rutherford, Lumpkin, Braswell, Jr., 
Gregg and Sides? by their answer admit the 
capacity in which plaintiffs sue, admit the ca- 
pacity in which each of said defendants is 
sued, and admit the jurisdiction of this Court 
to hear and determine the issues involved here- 
in.* Each of said defendants by his answer ad- 
mits, further, the following facts: That the Ne- 
gro plaintiffs prior to the enactment of Act No. 
140 did, but, subsequent to the enactment of 
said Act, do not now reside within the corporate 
limits of the City of Tuskegee, Alabama; that 
said Act was enacted by the Legislature for the 
State of Alabama and that said map, attached 
to the complaint as “Exhibit 2”, correctly por- 
trays the corporate limits of the municipality 
of Tuskegee before and after the enactment of 
Act No. 140; that prior to the enactment of 
said Act the corporate limits of the City of 
Tuskegee formed a square and that after the 
enactment of said Act the corporate limits were 
as shown on said “Exhibit 2”; that prior to the 
enactment of said Act there were residing with- 
in the corporate limits of the City of Tuskegee 
approximately 5,397 Negroes, of which num- 
ber approximately 400 were registered voters, 
and approximately 1,775 white persons, of which 
number approximately 650 were registered vot- 
ers; that after the enactment of said Act all but 
four or five white families and all but two 
white voters who formerly resided within the 
old corporate limits resided within the new cor- 
porate limits; that several thousand Negroes 
who formerly resided within the old corporate 
limits did not reside within the new corporate 
limits after the enactment of said Act, and only 
approximately eight or ten Negro voters resided 


2. These substituted defendants were made parties de- 


fendant by order of this Court made pursuant to a 
motion for substitution as authorized by Rule 25(d) 

the Federal Rules of Civil Procedure, since each 
was by election made an official of the City of 
Tuskegee and each has now assumed the office and 
duties of former defendants Phil M. Lightfoot, as 
Mayor, and G. B. Edwards, Jr., L. D. Gregory, Frank 
A. Oslin, and H. A. Vaughan, Jr., as Members of the 
Tuskegee City Council. 

8. The jurisdiction of this Court was originally denied by 
these defendants. This denial was upheld by this Court 
and by the Court of Appeals for the Fifth Circuit, the 
opinions of this Court and the Court of Appeals for the 
Fifth Circuit being reported in 167 F. Supp. 405 and 
270 F. 2d 594, respectively. This Court and the Court 
of Appeals for the Fifth Circuit were reversed by the 
Supreme Court of the United States, the opinion 
reported in 364 U.S. 339, with the Supreme Court 
specifically holding that this Court had jurisdiction 
and that the plaintiffs were entitled to prove their 
allegations. 
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within the new corporate limits; and that no 
person who resides beyond the corporate limits 
of the City of Tuskegee may vote in any mu- 
nicipal election. 

It appears from the foregoing that the only 
material allegation of the complaint that the de- 
fendants have not by their answer admitted as 
being true is that portion relating to the intent 
of the Legislature for the State of Alabama in 
passing Act No. 140. As to this particular part 
of this case, the Supreme Court of the United 
States in Gomillion, et al. v. Lightfoot, as Mayor, 
364 U.S. 339, stated: 


“These allegations, if proven, would 
abundantly establish that Act 140 was not 
an ordinary geographic redistricting meas- 
ure even within familiar abuses of gerry- 
mandering. If these allegations upon a 
trial remained uncontradicted or unquali- 
fied, the conclusion would be irresistible, 
tantamount for all practical purposes to a 
mathematical demonstration, that the leg- 
islation is solely concerned with segregating 
white and colored voters by fencing Negro 
citizens out of town so as to deprive them 
of their pre-existing municipal vote.” 


Since, as stated by the Supreme Court upon 
its review of this case, these allegations con- 
cerning the effect of the geographic redistricting 
measure remain uncontradicted, the conclusion 
is—as far as this Court is now concerned—ir- 
resistible, “tantamount for all practical purposes 
to a mathematical demonstration”, that the Leg- 
islature of the State of Alabama in enacting 
Act No. 140 was solely concerned with segregat- 
ing white and colored voters by putting the 
Negro citizens out of the municipal limits so as 
to deprive them of their municipal vote. There- 
fore, when a legislature singles out an isolated 
segment of a racial group and imposes upon that 
group discriminatory treatment because of its 
color, which discriminatory treatment deprives 
said group and the members thereof of its right 
to vote, then the action of said legislature vio- 
lates the Fifteenth Amendment and exceeds the 
scope of relevant limitations imposed by the 
United States Constitution. In such instances, 
when a state—whether the action be by the 
chief executive, the legislature, or any of the 
state officers acting within the scope of their 
authority as such—exercises power “wholly with- 
in the domain of state interest, it is insulated 
from federal judicial review. But such insula- 
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tion is not carried over when state power is 
used as an instrument for circumventing a fed- 
erally protected right.” In the latter instances, 
as was so aptly stated by the Supreme Court in 
Lane v. Wilson, 307 U.S. 268, 275, “The [Fif- 
teenth] Amendment nullifies sophisticated as 
well as simple-minded modes of discrimination.” 

From the foregoing, this Court reaches the 
firm conclusion that Act No. 140 of the 1957 
Regular Session of the Alabama Legislature, 
passed July 15, 1957, denies to these plaintiffs 
and the class they represent constitutional rights 
as guaranteed by the Fifteenth Amendment to 
the Constitution of the United States. This 
Court is of the further conclusion that the mo- 
tion of the plaintiffs for judgment on the plead- 
ings must be sustained by the undisputed facts 
appearing in all the pleadings, supplemented 
by the law of this case as laid down by the 
Supreme Court of the United States. It neces- 
sarily follows that said Act must be declared 
unconstitutional and that each of said defend- 
ants, his agents, and/or successor in office, 
should be permanently enjoined from enforcing 
or executing said Act against these plaintiffs and 
those similarly situated. 

In consideration of the foregoing and for good 
cause, it is: 


ORDERED, ADJUDGED and DECREED 
that plaintiffs’ motion for judgment on the 
pleadings, filed herein pursuant to Rule 12(c), 
Federal Rules of Civil Procedure, be and the 
same is hereby granted. It is further 


ORDERED, ADJUDGED and DECREED 
that Act No. 140 of the 1957 Regular Session 
of the Alabama Legislature and each part there- 
of as applied to the plaintiffs and the class 
which they represent is unconstitutional and 
void in that said Act deprives plaintiffs and 
other Negro citizens similarly situated of their 
rights secured and guaranteed by the Fifteenth 
Amendment to the Constitution of the United 
States. It is further 


ORDERED, ADJUDGED and DECREED 
that each defendant, his successor in office, as- 
signs, agents, servants, employees, and persons 
acting on his behalf, be and each is hereby 
permanently enjoined and restrained from en- 
forcing Act No. 140 of the 1957 Regular Ses- 
sion of the Alabama Legislature as said Act 
may be applied to these plaintiffs, or any other 
Negroes similarly situated. It is further 


ORDERED, ADJUDGED and DECREED 
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that a copy of this opinion, order and judgment, 
together with a writ of injunction to be pre- 
pared by the Clerk of this Court, be served by 
the United States Marshal for this district upon 
each of the defendants herein named. It is fur- 
ther 


ORDERED, ADJUDGED and DECREED 
that the costs incurred herein be and they are 
hereby taxed against the defendants, for which 
execution may issue. 





ORGANIZATIONS 
NAACP—Florida 


Theodore R. GIBSON v. FLORIDA LEGISLATIVE INVESTIGATION COMMITTEE. 
Edward T, GRAHAM v. FLORIDA LEGISLATIVE INVESTIGATION COMMITTEE. 


Supreme Court of Florida, December 19, 1960, Rehearing denied January 17, 1961, 126 So.2d 129, 
133. 


SUMMARY: [For previous developments in this case, see 5 Race Rel. L. Rep. 814 (1960) ]. 
On appeal from the circuit court’s decisions, the state supreme court affirmed the order 
against the present chapter president. The constitutionality of a 1959 statute renewing the 
authority of the Committee was upheld on the basis of the court’s previous decision as to 
the 1957 Act, the statutes and attacks thereon being “identical.” The court distinguished 
the cases of NAACP v. Alabama [3 Race Rel. L. Rep. 611 (1958)] and Bates v. City of Little 
Rock [5 Race Rel. L. Rep. 35 (1960)] on the ground that they involved a compulsory in- 
discriminate disclosure of an entire NAACP list under circumstances that would result in 
the functioning of the Association being completely stultified because of the deterrent effect 
of fear of economic and social retribution and threats of physical violence which would de- 
stroy members’ freedoms of speech and assembly. Here, however, appellant was required on- 
ly to have available records from which to testify as to the associational status of specified 
individuals otherwise identified as having subversive connections, a matter within the Com- 
mittee’s announced purposes. Therefore, the court pointed out that the “rank and file,” “le- 
gitimate and good faith” members of the organization would be adequately protected against 
retribution and that those with subversive connections are not entitled to the same associa- 
tional privacy. However, the court reversed the order as to the past president. It emphasized 
that this appellant had been questioned only as to membership in the NAACP, and not as to 
affiliation with the Communist party or related groups, in the face of uncontradicted and 
considerable testimony concerning possible reprisals against any known active NAACP leader. 
“To justify subordinating the private right to public action, the announced public neces- 
sity must be established clearly and unequivocally,” the court declared, and no such 
necessity was shown by the record here, especially when the information ultimately sought 


concerning affiliations of allegedly known Communists could be obtained from the appellant 
in the other case. 


THORNAL, J. We must pass upon the constitutionality of 














By direct appeal, we are requested to review 
an order of the circuit court upholding the 
validity of Chapter 59-207, Laws of Florida, 
1959, and adjudging petitioner Gibson guilty of 
contempt of Court for failure to comply with 
a subpoena duces tecum issued by appellee 
Committee. 


Chapter 59-207, Laws of Florida, 1959. We must 
also determine whether the compelled response 
to the subpoena duces tecum would be violative 
of various constitutional rights asserted by ap- 
pellant. 

Appellant Gibson is admittedly the president 
of the Miami branch of the National Association 
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for the Advancement of Colored People. He had 
been such for at least five years prior to the 
critical hearing on November 5, 1959. At the 
time of the Committee hearing, appellant also 
admitted that he held in his custody the then 
current list containing the names of the members 
of Miami branch of the N.A.A.C.P. He had 
been served with a subpoena duces tecum 
directing him to have the list available at the 
hearing of the Committee on November 5, 1959. 
The record reveals that prior to the time ap- 
pellant Gibson was called to testify, an in- 
vestigator of appellee Committee identified by 
name some fifty-one persons whom he stated 
were known members of the Communist Party, 
or its affiliates. All of these had in times recently 
past resided or engaged in various activities in 
Dade County, Florida. The investigator identi- 
fied fourteen of these people by name and 
Communist Party membership card number. He 
testified that these fourteen had been known 
to have participated in the affairs of Miami 
branch of the N.A.A.C.P. When appellant Gib- 
son was called to testify by the attorney for the 
appellee Committee identified an allegedly 
known Communist by name and requested Gib- 
son to refer to the membership list and advise 
whether such allegedly known Communist was 
listed as a member of Miami branch of N.A.A. 
C.P. Gibson refused. He stated that he would not 
bring the list to the Committee hearing as re- 
quired by the subpoena. For various reasons 
which we shall mention, he refused to comply 
with the prior decision of this Court in the same 
matter by having the list available for reference 
by him only, even though he had been assured 
that he would not be required to file the entire 
list in evidence where it would be subject to 
public inspection. Following the procedure de- 
lineated by the Statute, the appellee Committee 
requested the circuit judge to issue a rule nisi 
and grant to appellant an opportunity to an- 
swer the questions or else show cause why he 
should not be charged in contempt. The judge 
directed the witness to have the membership 
list available and answer the questions pro- 
pounded. Again appellant declined. Thereupon, 
he was adjudged to be in direct contempt of 
Court and was sentenced to a term of six 


months in the Leon County jail and to pay a’ 


fine of $1,200. We are now requested to reverse 
this order. 


It is the contention of the appellant Gibson 
that Chapter 59-207, Laws of Florida, 1959, is 
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unconstitutional. He further contends that the 
order which compels him to have available the 
membership list of N.A.A.C.P. for reference by 
him only as an authentic basis for his testimony 
before the appellee Committee does violence to 
his rights of freedom of speech and assembly. 
Similar constitutional rights of all members of 
N.A.A.C.P. are allegedly violated. 


The appellee Committee contends that the 
subject statute is constitutional. It asserts that 
the compelled disclosure of the associational 
relations of specifically identified alleged subver- 
sives does no violence to the constitutionally 
protected rights of appellant Gibson or other 
legitimate good faith members of N.A.A.C.P. 


We consider it totally unnecessary to burden 
this opinion with any elaborate dissertation on 
the constitutionality of Chapter 59-207, Laws of 
Florida, 1959. For all practical purposes, this 
statute is identical with Chapter 57-125, Laws of 
Florida, 1957, which we upheld against the same 
identical assault by this same appellant in Gib- 
son v. Florida Legislative Investigation Commit- 
tee, Fla. 108 So. 2d 729, cer. den., 360 U. S. 
919. The 1959 statute is merely a legislative 
renewal and continuation of the authority of 
the appellee Committee which had its origin in 
the 1957 statute which we discussed in con- 
siderable detail in the case last cited. The 
points there made as the basis for the assault 
on the constitutionality of the statute are re- 
peated in the instant appeal. The appellant cer- 
tainly has a right to raise doubts as to the 
validity of an act of the Legislature. However, 
we do not deem it necessary to repeat in detail 
the reasons which we have heretofore given for 
upholding an identical act. We will here do no 
more than to hold Chapter 59-207, supra, con- 
stitutional on the authority of Gibson v. Florida 
Legislative Investigation Committee, supra. 


In our opinion in the case last cited the con- 
stitutional rights of the rank and file bona fide 
members of Miami Branch of N.A.A.C.P. were 
frankly recognized and given judicial protection 
against illegal encroachment. Appellant, how- 
ever, again asserts in behalf of himself and for 
the benefit of all other members of N.A.A.C.P. 
a constitutional freedom of speech and assembly 
which includes associational privacy. He relies 
on the First Amendment to the Constitution of 
the United States. Because of the due process 
provisions of the Fourteenth Amendment to the 
Constitution of the United States, appellant in- 
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sists that the states are bound to recognize these 
so-called First Amendment rights. 


While renewing his reliance on N.A.A.C.P. v. 
Alabama, 357 U.S. 449, 78 S.Ct. 1163, appellant 
urges additional support from Bates v. City of 
Little Rock, 361 U.S. 516, 80 S.Ct. 412. If the 
factual situation were analogous to the last cited 
cases we would, of course, deem ourselves 
bound by those decisions and rule accordingly. 
However, the instant factual situation is mark- 
edly different. 

In N.A.A.C.P. v. Alabama, supra, the State 
attempted to require the Association to file its 
entire membership list with the Secretary of 
State, allegedly in order to determine the nature 
of the business of the non-profit corporation. 
Similarly, in Bates v. City of Little Rock, supra, 
the municipality by ordinance attempted to re- 
quire the Association to file its entire member- 
ship list with city officials in order to enable 
them to determine the applicability of certain 
license tax requirements. In both instances the 
State agency attempted to require the publica- 
tion of the entire membership of the Association. 
In both instances community antipathy to 
N.A.A.C.P. was held to be an established fact. 
In both instances there was a showing deemed 
to be adequate to the effect that the revelation 
of the list of members would completely stul- 
tify the functioning of the Association because 
of fear of economic and social retribution and 
actual threats and fears of threats of physical 
violence. In other words, it was held to have 
been shown in those cases that if the names of 
the good faith members of N.A.A.C.P. were 
publicly revealed, this fact alone would have 
such a deterrent effect on their continued mem- 
bership or the acquisition of new members that 
the organization would completely disintegrate. 
In this manner the memberships’ freedom of 
speech and right of assembly would be totally 
destroyed. 

If we were here dealing with a compulsory 
indiscriminate disclosure of the entire member- 
ship list of N.A.A.C.P. we would be confronted 
with the very serious problem of balancing ap- 
pellant’s rights of free speech and association 
against potential encroachments by threatened 
governmental action. However, the instant situa- 
tion does not make it necessary to evaluate the 
claimed deterrent effect of revealing the mem- 
bership list against a showing of subordinating 
public interest. We recognize the rule that when 
the so-called deterrent influence by contemplated 
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governmental action is established, the burden 
moves to the government to prove clearly and 
unequivocally an impelling public need that jus- 
tifies subordinating the constitutionally assured 
private right to the exercise of governmental 
power. N.A.A.C.P. v. Alabama, supra; Bates v. 
City of Little Rock, supra. The mere fact that 
a particular governmental power is admitted to 
exist, does not in every instance justify its exer- 
tion. Even when not absolutes in themselves, 
constitutionally provided individual rights will 
be subordinated to the exercise of a particular 
power of government only in those instances 
when it is made clear and beyond question that 
governmental action is essential to the public 
interest. 

In the case now here all that has been re- 
quired is that appellant have available records 
from which to testify regarding the associational 
status of certain specifically named individuals 
who have otherwise been identified in this 
record as having subversive connections. Uphaus 
v. Wyman, 360 U. S. 72. 

As was the case in Uphaus the testimony in 
this record unequivocally reports that numbers 
of Communist Party members or affiliates have 
on various occasions attended meetings or par- 
ticipated in the affairs of Miami branch of 
N.A.A.C.P. This in itself suggests adequate 
justification for the inquiry upheld by the circuit 
judge. The announced purpose of the inquiry is 
to determine whether persons with Communist 
connections or affiliations are infiltrating the 
legitimate organizations of the State. Under the 
rule which we announced in Gibson v. Florida 
Legislative Investigation Committee, supra, and 
followed by the circuit judge here, there is no 
danger of encroachment upon the constitution- 
ally guarded rights of appellant or other legiti- 
mate, bona fide members of N.A.A.C.P. The rule 
which we follow does not disturb the delicate 
equilibrium between the associational rights of 
rank and file members of N.A.A.C.P. on the one 
hand and the power of the State to ascertain 
the whereabouts of those who pose serious 
threats to its security on the other. 

Appellant simply urges us to construct a con- 
stitutional city of refuge which opens its pre- 
cincts to those who seek to speak freely and 
assemble righteously in the advocacy of their 
just causes. In so doing, however, he would 
have us provide ideological asylum for those 
who would destroy by violence the very founda- 
tions upon which their governmental sanctuary 
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stands. An appeal so illogical, we think, cannot 
merit judicial sanction. 

We conclude, as we have done before, that the 
appellant as the official custodian of the subject 
records can be required to refer to them in 
order to authenticate his testimony. We do not 
construe the order of the circuit judge as direct- 
ing that the records be publicly exposed or 
delivered to the committee or to any one else or 
to be filed in this cause. As so construed we can 
find no constitutional objection to the subject 
order. On the contrary, it comports with our 
mandate in Gibson v. Florida Legislative In- 
vestigation Committee, supra. This is not an 
order directing the revelation of the rank and 
file members of Miami branch of N.A.A.C.P. 
Under the subject order, those who are legitimate 
and good faith members of the Association are 
adequately protected against the alleged retribu- 
tion which it is claimed would follow upon the 
unjustifiable publication of the entire list of 
members. 

On the other hand, the particular individuals 
whose otherwise subversive connections have 
been revealed, are not entitled to the same as- 
sociational privacy. Stated otherwise, when an 
individual is identified as one who advocates 
the violent destruction of the system from 
which he seeks protection, then the public in- 
terest in obtaining light on his other associational 
activities is sufficient to subordinate his claimed 
rights of free speech and assembly to the in- 
terest of the general good. Barenblatt v. United 
States, 360 U.S. 109. 

There is no error in the order under attack. 
It is, therefore, affirmed. 


THOMAS, C. J., TERRELL, HOBSON, ROB- 
ERTS, DREW and O'CONNELL, JJ., concur 


* % & 
Concurring Opinion 
THORNAL, J. 


Appellant Graham seeks reversal of an order 
of the circuit court upholding the validity of 
Chapter 59-207, Laws of Florida, 1959, and 
adjudging him guilty of contempt of court for 
refusing to answer certain questions propounded 
to him by the appellee Committee. 


We are requested to pass upon the constitu-" 


tionality of Chapter 59-207, Laws of Florida, 
1959. We must also determine whether various 
constitutional rights of appellant were violated 
by the order of the circuit court directing him 
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to answer certain questions propounded by the 
appellee Committee. 

Appellant Graham has appealed to us on two 
other occasions in connection with matters re- 
lating to the inquiry being pursued by the 
appellee. In re: Petition of Edward T. Graham, 
etc., Fla. 1958, 104 So. 2d 16; Gibson et al v. 
Florida Legislative Investigation Committee, 
Fla. 1959, 108 So. 2d 729. 

At a hearing conducted by appellee Commit- 
tee on November 4, 1959, the attorney for the 
Committee propounded to the appellant the 
following question: 

“Are you presently a member of the N.A.A. 
C.P.?” Other questions involving his possible 
N.A.A.C.P. membership were also asked. The 
one we quote is typical. The witness inquired 
as to the pertinency of the question. He was 
informed that the Committee desired to ascer- 
tain whether he was a member of the N.A.A.C.P. 
in order to follow with questions regarding pos- 
sible N.A.A.C.P. membership by certain other 
individuals who had previously been identified 
as members of the Communist Party. Graham 
declined to answer the question on the ground 
that compulsory response would violate his First 
Amendment rights of free speech and assembly. 
He stated that if he should reveal membership 
in N.A.A.C.P. he would be exposed to social, 
economic, and perhaps physical abuses because 
of a community antagonism toward the organi- 
zation and its program. The witness stated that 
the revelation of the names of the members of 
N.A.A.C.P. would result in disastrous reprisals 
against them in the form of threats of physical 
violence, loss of jobs, and harassment and an- 
noyance in many forms. He asserted that the 
disclosure of membership in N.A.A.C.P. would 
cause the withdrawal from the organization by 
current members and the refusal of others to 
become members. This would result in sub- 
stantially handicapping the organization in the 
accomplishment of its program. Ultimately N.A. 
A.C.P. would become completely non-existent in 
Florida. There was considerable testimony re- 
garding the deterrent effect of compelled dis- 
closure of membership in the N.A.A.C.P. The 
testimony that was offered and other testimony 
that was proffered tended to corroborate the 
statements of the appellant Graham regarding 
community attitude toward the organization and 
its members. The appellee Committee offered 
no testimony regarding the public need which 
would justify obtaining the requested informa- 








248 RACE RELATIONS LAW REPORTER 


tion from this particular witness. When the 
witness declined to answer the Committee's in- 
quiry he was cited by the circuit judge to show 
cause why he should not be adjudged in con- 
tempt of Court. Thereafter the matter was heard 
by the circuit judge and testimony was given 
or proffered to support appellant’s concern over 
the compelled disclosure of association with the 
N.A.A.C.P. Again the respondent Committee 
offered no testimony to support the State’s claim 
of a compelling need for this particular testi- 
mony from this particular witness. However, the 
circuit judge concluded that there was no com- 
petent reliable evidence showing any substantial 
risk of deterrent effect on the membership of 
N.A.A.C.P. that would result from disclosure of 
affiliation with the organization. He further 
found that “facts and circumstances of the 
proceeding at bar are such that the interest of 
the State is so grave, pressing, and compelling,” 
that the constitutional rights of the witness 
should yield to the asserted power of the State 
to compel the disclosure of the desired informa- 
tion. The witness continued to decline to an- 
swer. He was sentenced to six months in jail and 
to pay a fine of $1,200.00 with an additional six 
months in jail upon failure to pay the fine. It 
is this judgment of contempt that we are now 
asked to reverse. 

It is unnecessary to discuss at length the mat- 
ter of the constitutionality of Chapter 59-207, 
Laws of Florida, 1959. The circuit judge ruled 
correctly in upholding the validity of the act. 
We have approved his ruling in this regard in 
Gibson v. Florida Legislative Investigation Com- 
mittee, opinion filed this day. 

The asserted constitutional right of the ap- 
pellant to decline to answer the question pro- 
pounded causes much more concern. It should 
be remembered that the critical question simply 
was, “Are you a member of N.A.A.C.P.?” This 
witness was not interrogated as to any affilia- 
tion with the Communist Party or its organiza- 
tional satellites. We are not here concerned with 
any effort to require the witness to respond to 
inquiries which would suggest any subversive 
activity on his part. In fact, the records com- 
piled by the appellee Committee suggest that 
there is no adverse inference to be drawn from 
the Committee’s interrogation of the witness 
Graham. 

Although the circuit judge appears to have 
concluded that the record was devoid of be- 
lievable evidence regarding the deterrent effect 
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of compelled disclosure of N.A.A.C.P. member- 
ship, our own examination of the record certainly 
leads us to conclude that there was considerable 
testimony with reference to possible reprisals 
against any known active leader of N.A.A.C.P. 
Furthermore, the appellee Committee offered no 
testimony whatever to contradict the testimony 
of appellent’s witness on this matter of the 
deferrent effect of disclosure. 

We should bear in mind that the legislative 
justification for the authorization of this Com- 
mittee and its investigatory powers is to inform 
itself on the matter of possible Communist in- 
filtration into organizations which are active in 
the field of race relations. It is now well estab- 
lished that First Amendment rights will be sub- 
ordinated to government action whenever it is 
clearly demonstrated that there is a pressing and 
compelling public justification for such action. 
However, it is equally well established that in 
order to justify subordinating the private right 
to public action, the announced public necessity 
must be established clearly and unequivocally. 
Otherwise, the guarantees of the First Amend- 
ment are adequate as a basis on which to resist 
encroachment by the government. 


The necessity for disclosure of membership 
by this witness was not supported by the record. 
In fact, we have held in Gibson v. Florida 
Legislative Investigation Committee, filed this 
day, that the information regarding affiliations 
of allegedly known Communists could be ob- 
tained from the witness Theodore R. Gibson. 
Admittedly, he is president of the Miami branch 
of the N.A.A.C.P. and has custody of the mem- 
bership list. The Supreme Court of the United 
States has consistently held that the right of 
legitimate associational privacy is an aspect of 
the right to assemble and to speak freely in the 
advocacy of beliefs guaranteed by the First 
Amendment to the Constitution of the United 
States. Such guarantees constitute restrictions on 
State action under the due process clause of the 
Fourteenth Amendment to the Constitution of 
the United States. These individual freedoms 
can not be suppressed or impaired directly or 
indirectly by governmental action absent a show- 
ing that the State labors under a compelling and 
pressing need sufficient to justify encroachment 
on the individual freedom. 

The burden is upon the State to prove the 
compulsion of the public need. It is now too 
late in the day to question the authoritative 
effect and broad scope of decisions of the Su- 
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preme Court of the United States that sustain 
the rights of individuals such as this appellant 
to associational privacy against asserted govern- 
mental action. Even if we personally disagree 
with these decisions, we must recognize our 
judicial obligation to apply them in appropriate 
situations as being the pronouncement of a 
higher authority on the subject. On the showing 
made by the instant record, the appellant was 
supported in his refusal to answer the quoted 
inquiry by the decisions of the Supreme Court 
of the United States in Watkins v. United 
States, 354 U.S. 178, 1 L. Ed. 2d 1273, 77 S. Ct. 
1173; N.A.A.C.P. v. Alabama, 357 U. S. 449, 2 L. 
Ed. 2d 1488, 78 S. Ct. 1163 and Bates v. City of 
Little Rock 361 U.S. 516 80 S. Ct. 412. 

We have not overlooked the contended ap- 
plicability of Barenblatt v. United States, 360 
U.S. 109, 3 L. Ed. 2d 1115, 79 S. Ct. 1081, as a 
judicial support for the rule of the trial judge. 
We think, however, that Barenblatt does not 
sustain the contempt order here. On the con- 
trary, it demonstrates the rule which we have 
heretofore announced. The question which 
Barenblatt refused to answer was, “Are you now 
a member of the Communist Party?” He ground- 
ed his refusal on the First Amendment. He did 
not seek cover under the absolute protection of 
the Fifth Amendment against self-incrimination. 
The Supreme Court of the United States judici- 
ally recognized the close connection between 
the Communist Party and the violent overthrow 
of the established government. It took note of 
its consistent refusal to view the Communist 
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Party’ as an ordinary political organization and 
recalled that it had upheld legislative enact- 
ments that controlled Communist activities. In 
other words, the Court judically recognized the 
compelling public necessity to prevent the 
spread of Communism and its influence through- 
out this country. This compulsion was sufficient 
to subordinate Barenblatt’s First Amendment 
claims to government action. In the instant case, 
while it is true that the appellee Committee is 
seeking out the locale of subversives, the im- 
mediate point in inquiry so far as appellant is 
concerned, is his associational relationship with 
an organization perfectly legitimate but allegedly 
unpopular in the community. In Barenblatt the 
claimed right of privacy was asserted to avoid 
revelation of membership in an organization 
whose primary objective was the violent over- 
throw of our government. The government’s 
interest in preventing the accomplishment of 
the objectives of such an organization justified 
the encroachment on the asserted right of pri- 
vacy. In the instant case the objectives of the 
organization are shown to be legitimate and 
there is an absence of any showing of a com- 
pelling public need that would support en- 
croachment on _ appellant’s constitutionally 
guaranteed private rights. 

The order adjudging the appellant in contempt 
of Court is reversed. 


It is so ordered. 


THOMAS, C. J., TERRELL, HOBSON, ROB- 
ERTS, DREW and O'CONNELL, JJ., concur 
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N.A.A.C.P. LEGAL DEFENSE AND EDUCATIONAL FUND, INC., a corporation v. Albertis S. 
HARRISON, Jr., Attorney General of Virginia, et al. 


United States District Court, Eastern District, Virginia, Richmond Division, January 7, 1961, Civil 
Action No. 2436. 


‘SUMMARY: The NAACP and the NAACP Legal Defense and Educational Fund, Inc., in com- 
panion suits filed in federal district court sought to enjoin the Attorney General of Virginia 
and certain local prosecuting attorneys from enforcing the 1956 Virginia legislation [2 Race 
Rel. L. Rep. 1015-1026] requiring registration and reports by organizations engaged in racial 
litigation and forbidding certain activities promoting or supporting litigation. A majority of 
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the three-judge court concluded that the Acts which punish barratry and require registration 
and filing of information could not constitutionally be applied to the normal activities of the 
NAACP, It therefore granted an injunction “restraining the defendant from proceeding against 
the plaintiffs under Chapters 31, 32 and 35 because of the activities of the plaintiffs in the 
past on behalf of the colored people in Virginia as disclosed in the evidence in this case or 
because of the continuance of like activities in the future.” The statutes relating to “running 
and capping” (Chapter 33) and maintenance of litigation (Chapter 36) were characterized by 

e court as vague and ambiguous, and it refrained from passing upon their constitution- 
ality but stated that the complaint would be retained for a reasonable time, pending the deter- 
mination of proceedings in the state courts brought by plaintiffs to secure an interpretation of 
the statutes, 3 Race Rel. L. Rep. 274 (1958). Defendants appealed the disposition of Chapters 
31, 32 and 35 to the United States Supreme Court, which held (6-3) that the district court 
should have, as in the case of Chapters 33 and 36, abstained from deciding the merits of the 
issues before it so as to give state courts a reasonable opportunity to construe the three stat- 
utes in question. 4 Race Rel. L. Rep. 527 (1959). 

Thereafter, the original plaintiffs filed suit in a Virginia state court against the attorney 
general and other designated state officials, challenging the constitutionality of Chapters 33 
and 36, and asking an interpretation of their provisions. The trial court held that the Acts are 
constitutional, and plaintiffs are in violation of them. On appeal, the Virginia Supreme Court 
of Appeals upheld Chapter 33 as a valid regulation of the practice of law and agreed that 
plaintiffs had violated it, but declared Chapter 36 invalid for violating the constitutional 
rights of freedom of speech, due process, and equal protection of the laws. 5 Race Rel. L. 
Rep. 1152 (1960); cert. granted, 81 S.Ct. 803, 6 Race Rel. L. Rep. 55, supra (1961). 
Subsequently, on motion of the NAACP Legal Defense and Educational Fund, the federal dis- 
trict court wherein the action originated dismissed so much of it as challenged Chapter 36, and 
ordered further proceedings as to the cause of action attacking Chapter 33 continued until 
termination of a case which meanwhile had been instituted and were still pending in a state 
court for a judgment declaratory of the construction of Chapters 31, 32 and 35. 


Motion For VoLuntTAary DismissAL Or THE 


1956, codified as Sections 18-349.9 to 18-349.30, 
Cause Or Action Wir REecARD To CHAPTER 


36 Anp For ContTINUANCE Or THE TriAt OF 
Tue Cause Or Acrion Wit Recarp To 
CHAPTER 33 


Plaintiff, N.A.A.C.P. Legal Defense and Edu- 
cational Fund, Inc., moves the Court for an 
order dismissing so much of the above-entitled 
action as challenges the constitutionality of 
Chapter 36 of the Acts of the General Assembly 
of Virginia, Extra Session 1956, codified as Sec- 
tions 18-349.31 to 18-349.37, inclusive, Code of 
Virginia of 1950, as amended, 1958 Cumulative 
Supplement, now Sections 18.1-394 to 18.1-400, 
inclusive, Code of Virginia of 1950, as amended, 
1960 Cumulative Supplement, and continuing 
the trial of the constitutional attack upon Chap- 
ter 33 of the Acts of the General Assembly of 
Virginia, Extra Session 1956, codified as Sections 
54-74, 54-78, 54-79 of the Code of Virginia of 
1950, as amended, 1958 Replacement Volume, 
until the termination of proceedings now pend- 
ing in the courts of Virginia for a construction 
of Chapters 31, 32 and 35 of the Acts of the 
General Assembly of Virginia, Extra Session 


inclusive, Code of Virginia of 1950, as amended, 
1958 Cumulative Supplement, now Sections 18.1- 
372 to 18.1-393, inclusive, Code of Virginia of 
1950, as amended, 1960 Cumulative Supplement. 
As grounds therefor, plaintiff says: 

1. That on November 29, 1956, plaintiff insti- 
tuted the above-entitled action in this Court, 
seeking declaratory and injunctive relief on the 
claim that the above-described five Acts 
abridged rights secured under the Constitution 
and laws of the United States; 

2. That on January 21, 1958, and April 30, 
1958, respectively, this Court filed an opinion 
(159 F.Supp. 503) and judgment for plaintiff as 
to Chapters 31, 32 and 35 and retaining jurisdic- 
tion as to Chapters 33 and 36, pending the deter- 
mination of such proceedings as are brought in 
the state courts for a construction thereof; 

3. That plaintiff accordingly on May 20, 1958, 
initiated a declaratory judgment action in the 
Circuit Court of the City of Richmond for a 
construction of said Chapters 33 and 36 in the 
light of the constitutional contentions asserted 
and record compiled in this Court; 











1961-62] 


4. That following a hearing thereon said Cir- 
cuit Court on January 21, 1959, and February 25, 
1959, respectively, entered an opinion and order 
which declared that certain enumerated activ- 
ities of plaintiff and others associated with it 
amounted to a violation of either Chapter 33 
or Chapter 36, or both; 

5. That, on the appeal taken therefrom by 
plaintiff, the Supreme Court of Appeals of Vir- 
ginia affirmed the judgment of the Circuit Court 
as to Chapter 33 and reversed it as to Chapter 
36 by an opinion and judgment or decree en- 
tered September 2, 1960; 


6. That on October 1, 1960, plaintiff filed a 
petition for rehearing in the Supreme Court of 
Appeals of Virginia, praying for a vacation or 
modification of its judgment or decree with 
respect to Chapter 33; and that on October 12, 
1960, said petition for rehearing was denied; 


7. That copies of the Record, Petition for 
Appeal and Petition for Rehearing filed in the 
Supreme Court of Appeals of Virginia, as well 
as the opinion and judgments or decrees of 
said Court of September 2, 1960, and October 
12, 1960, and filed herewith and are prayed to be 
considered a part hereof; 


8. That, in the interim, pursuant to the opin- 
ion rendered by the Supreme Court of the 
United States in N.A.A.C.P. v. Harrison, 360 
U.S. 167, and the order entered on July 29, 1959, 
by this Court on remand, plaintiff on September 
8, 1959 initiated a separate action in the Circuit 
Court of the City of Richmond, in Chancery, 
No. B-2879, for a judgment declaratory of the 
construction of Chapters 31, 32 and 35 in the 
light of the constitutional contentions and record 
theretofore made in this Court; 


9. That defendants filed their answer therein 
on September 28, 1960, and thereupon said 
declaratory judgment action stood and still 
stands ready for hearing on the merits. 


WHEREFORE, considering the above recitals. 
and Rule 41(a)(2), Federal Rules of Civil Pro- 
cedure, 28 U. S. C. A., plus the overriding policy 
of the federal courts with regard to the orderly 
disposition of pending litigation in the light of 
intervening events or circumstances, plaintiff 
prays for an order dismissing so much of the 


above-entitled action as challenges Chapter 36 . 


and continuing the trial as to Chapter 33 until 
the termination of proceedings now pending 
in the courts of the State with respect to Chap- 
ters 31, 32 and 35. 
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Pownts AND AuTHoriTiEs In Support Or PLAIN- 
TIFFs Motion For Vo.tuntary DismissaL Or 
THe Cause Or Acrion Wirn Recarp To 
Cuaprer 36 AND For ContTInvANCE Or THE 
TriaL Or THe Cause Or Acrion WirH ReE- 
GARD To CHAPTER 33 


Where, as here, plaintiff has challenged the 
constitutionality of five separate but interlocking 
state statutes and, conformably with the orders 
entered by the Court, it has instituted two pro- 
ceedings in the courts of the state for a construc- 
tion thereof, one of which involving two of said 
statutes has terminated and the other involving 
the remainder has not, Rules 40 and 41(a)(2). 
of the Federal Rules of Civil Procedure, 28 
U. S. C., as well as former equity practice, 
authorize a dismissal as to the statute construed 
unconstitutional in the state courts and a con- 
tinuance here as to the one upheld there, pend- 
ing termination of the state court proceedings 
for construction of the remainder. 

9 Cyc. Fed. Proc. Secs. 28.07, 29.05 (3rd 
ed. 1951); 

5 Moore’s Federal Practice Secs. 40.01[2], 
40.02, 41.05 n. 1; 

12 Am. Jur., Continuances Sec. 16; 

17 Am. Jur., Dismissal, etc. Sec. 11. 


N.A.A.C.P. LEGAL DEFENSE 
AND EDUCATIONAL FUND, 
INCORPORATED, Plaintiff. 


ORDER 


This action came on this day to be heard upon 
the motion of the plaintiff for voluntary dis- 
missal of the cause of action with regard to 
Chapter 36 of the Acts of the General Assembly 
of Virginia, Extra Session 1956, codified as Sec- 
tions 18-349.31 to 18-349.37, inclusive, Code of 
Virginia of 1950, as amended, 1958 Cumulative 
Supplement (now Sections 18.1-394 to 18.1-400, 
inclusive, Code of Virginia of 1950, as amended, 
1960 Cumulative Supplement), and for contin- 
uance of further proceedings respecting the 
cause of action with regard to Chapter 33 of 
the Acts of the General Assembly of Virginia, 
Extra Session 1956, codified as Sections 54-74, 
54-78, 54-79 of the Code of Virginia of 1950, as 
amended, 1958 Replacement Volume, and 

It appearing to the Court that by an opinion 
rendered and a decree entered on September 2, 
1960, the Supreme Court of Appeals of Virginia 
declared and adjudged that said Chapter 36 is 
unconstitutional and void, and 
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It further appearing to the Court that plaintiff 
has initiated, and there is now pending, an ac- 
tion in the Circuit Court in the City of Rich- 
mond, Virginia, for a judgment declaratory of 
the construction of Chapters 31, 32 and 35 of 
the Acts of the General Assembly of Virginia, 
Extra Session 1956, codified as Sections 18-349.9 
to 18-349.30, inclusive, Code of Virginia of 1950, 
as amended, 1958 Cumulative Supplement (now 
Sections 18.1-372 to 18.1-393, inclusive, Code of 
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contentions and record heretofore made in this 
Court. 

It is Adjudged, Ordered and Decreed: 

(1) That so much of this action as challenges 
the constitutionality of said Chapter 36 be and 
hereby is dismissed; and 

(2) That further proceedings respecting the 
cause of action with regard to said Chapter 33 
be and hereby are continued for a reasonable 
time pending the determination of the proceed- 


Virginia of 1950, as amended, 1960 Cumulative 


ings now pending in the courts of Virginia for a 
Supplement), in the light of the constitutional 


construction of said Chapters 31, 32 and 35. 





PUBLIC ACCOMMODATIONS 


Amusement Parks—Maryland 
Dale H. DREWS, et al. v. STATE of Maryland. 
Court of Appeals of Maryland, January 18, 1961, 167 A.2d 341. 


SUMMARY: Four persons, three white and one colored, were convicted in the Baltimore 
County, Maryland, circuit court, of a statutory charge of disturbing the peace after they had 
refused to leave a privately-owned amusement park, the management of which refuses to serve 
Negroes. For further details, see 5 Race Rel. L. Rep. 469 (1960). On appeal, the state court 
of appeals affirmed the judgments. Defendants’ contention that there was no evidence that 
the park is a public place was rejected, and the statute involved was interpreted as including 
an amusement park in the category of a “place of public resort or amusement.” The court 
also overruled the “somewhat bootstrap argument” that regular exclusion of Negroes from 
the park prevented it from being “public” under the statute, holding that a policy of exclud- 
ing “certain limited kinds or classes of people” does not alter the classification of the enter- 
prise. Defendants contended that they had not committed an offense under the statute in 
that “neither the mere infringement of the rules of a private establishment nor a simple 
polite trespass” constitutes disorderly conduct or a breach of the peace. But the court found 
that there was sufficient evidence to sustain the trial court’s determination, pointing to de- 
fendants’ refusal to leave the park as requested, resulting in a large, menacing crowd gath- 
ering; their continued trespass after police asked them to leave; their manifest intent to 
trespass until forcibly ejected; and their continued resistance to ejection to the point of 
having to be carried or pushed out. Finally, the court rejected the argument that the arrest 
by county police constituted state action to enforce a policy of segregation in violation of the 
Fourteenth Amendment, holding that the arresting and convicting of appellants on warrants 
sworn out by the park for disorderly conduct, resulting from the management’s enforcement 
of “its private, lawful policy of segregation”, was not action of the state, but that “It was at 
least one step removed from State enforcement of a policy of segregation.” 


HAMMOND, Judge. 


peace” in a “place of public resort or amuse- 
ment.” Two of appellants are white men, one is 
a white woman, and the other a Negress. Ac- 
companied by a Negro who was not tried, they 


The four appellants were convicted by the 
court sitting without a jury of violating Code 


(1957), Art. 27, Sec. 123, by “acting in a dis- 
orderly manner to the disturbance of the public 


had gone as a group to Gwynn Oak Amuse- 
ment Park in Baltimore County, which as a 
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business policy does not admit Negroes, and 
were arrested when they refused to leave after 
being asked to do so. 

Appellants claim that there was no evidence 
that the Park is a place of public resort or 
amusement, that if there were such evidence 
the systematic exclusion of Negroes prevents 
the Park from being regarded as such a public 
place, that they were not guilty of disorderly 
conduct and, finally, if the Park is a place of 
public resort or amusement their presence there 
was in the exercise of a constitutional right, 
and their arrest and prosecution amounted to 
State action to enforce segregation in violation 
of the Constitution of the United States. 

There is no direct statement in the record 
that the Park is a place of public resort or 
amusement but we think the evidence clearly 
permitted the finding the trial court made that 
it is. There was testimony which showed, or 
permitted the inference, that the Park is owned 
by a private corporation, that it has been in 
operation each summer for many years, that 
among its attractions are a miniature golf course 
and a cafeteria, that appellants’ conduct occur- 
red on “All Nations Day” which usually at- 
tracts a large crowd, that on that day the Park 
was so crowded there was but elbow room to 
walk, and that the Park’s policy was to wel- 
come everyone but Negroes. The trial court 
properly could have concluded the Park is a 
place resorted to by the general public for 
amusement. Cf. Iozzi v. State, Md., 166 A.2d 
257 


A lawmaking body is presumed by the 
Courts to have used words in a statute to con- 
vey the meaning ordinarily attributed to them. 
In recognition of this plain precept the Courts, 
in construing zoning, licensing, tax and anti- 
discrimination statutes, have held that the term 
place of public resort or amusement included 
dance halls, swimming pools, bowling alleys, 
miniature golf courses, roller skating rinks and 
a dancing pavilion in an amusement park (be- 
cause it was an integral part of the amusement 
park), saying that amusement may be derived 
from participation as well as observation. Amos 
v. Prom, Inc., D.C., 117 F.Supp. 615; Askew v. 
Parker, 151 Cal.App.2d 759, 312 P.2d 342; 


Jaffarian v. Building Com’r, 275 Mass. 267, 175. 


N.E. 641; Jones v. Broadway Roller Rink Co., 
136 Wis. 595, 118 N.W. 170, 171, 19 L.R.A.,N.S., 
907; Johnson v. Auburn & Syracuse Electric R. 
Co., 222 N.Y. 443, 119-N.E. 72, L.R.A.1918F, 824. 
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Section 123 of Art. 27 proscribes conduct which 
disturbs the public peace at a place where a 
number of people are likely to congregate, 
whether it is on governmental property or on 
property privately owned. This is made clear 
by the prohibition of offensive conduct not only 
on any public street or highway but in any 
store during business hours, and in any ele- 
vator, lobby or corridor of an office building 
or apartment house having more than three 
dwelling units, as well as in any place of 
public worship or any place of public resort 
or amusement. We read the statute as includ- 
ing an amusement park in the category of a 
place of public resort or amusement. 


We find no substance in the somewhat boot- 
strap argument that the regular exclusion of 
Negroes from the Park kept it from being with- 
in the ambit of the statute. Early in the com- 
mon law the duty to serve the public without 
discrimination apparently was imposed on many 
callings. Later this duty was confined to ex- 
ceptional callings as to which an urgent public 
need called for its continuance, such as innkeep- 
ers and common carriers. Operators of most 
enterprises, including places of amusement, did 
not and do not have any such common law ob- 
ligation, and in the absence of a statute for- 
bidding discrimination, can pick and choose 
their patrons for any reason they decide upon, 
including the color of their skin. Early and 
recent authorities on the point are collected, 
and exhaustively discussed, in the opinion of 
the Supreme Court of New Jersey in Garifine v. 
Monmouth Park Jockey Club, 29 N.J. 47, 148 
A.2d 1. See also Greenfeld v. Maryland Jockey 
Club, 190 Md. 96, 57 A.2d 335; Good Citizens 
Community Protective Ass'n v. Board of Liquor 
License Commissioners, 217 Md. 129, 131, 141 
A.2d 744; Slack v. Atlantic White Tower Sys- 
tem, Inc., D.C., 181 F.Supp. 124; Williams v. 
Howard Johnson’s Restaurant, 4 Cir., 268 F.2d 
845. 


It has been noted in the cases that places 
of public accommodation, resort or amusement 
properly can exclude would-be patrons on the 
grounds of improper dress or uncleanliness, 
Amos v. Prom, Inc., supra (at page 629 of 117 
F.Supp.); because they are under a certain age, 
are men or are women, or are unescorted wom- 
en, Collister v. Hayman, 183 N.Y. 250, 76 N.E. 
20; or because for some other reason they are 
undesirables in the eyes of the establishment. 
Greenfeld v. Maryland Jockey Club; Good Citi- 
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zens Community Protective Ass'n v. Board of 
Liquor License Commissioners; Slack v. At- 
lantic White Tower System, Inc., all supra. See 
86 C.J.S. Theaters and Shows §§ 31 and 34 to 
36. We have found no decision holding that a 
policy of excluding certain limited kinds or 
classes of people prevents an enterprise from 
being a place of public resort or amusement, 
and can see no sound reason why it should. 

Appellants’ argument that they were not dis- 
orderly is that neither the mere infringement of 
the rules of a private establishment nor a simple 
polite trespass constitutes either a breach of 
the peace or disorderly conduct. We find here 
more than either of these, enough to have per- 
mitted the trier of fact to have determined as 
he did that the conduct of appellants was dis- 
orderly. 

It is said that there was no common law 
crime of disorderly conduct. Nevertheless, it was 
a crime at common law to do many of the 
things that constitute disorderly conduct under 
present day statutes, such as making loud noises 
so as to disturb the peace of the neighborhood, 
collecting a crowd in a public place by means 
of loud or unseemly noises or language, or dis- 
turbing a meeting assembled for religious wor- 
ship or any other lawful purpose. Hochheimer 
on Crimes and Criminal Procedure, Sec. 392 
(2nd Ed.); 1 Bishop on Criminal Law, Sec. 542 
(9th Ed.); Campbell v. Commonwealth, 59 Pa. 
266. 


The gist of the crime of disorderly conduct 
under Sec. 123 of Art. 27, as it was in the 
cases of common law predecessor crimes, is the 
doing or saying, or both, of that which offends, 
disturbs, incites, or tends to incite, a number of 
people gathered in the same area. 3 Underhill, 
Criminal Evidence, Sec. 850 (5th Ed.), adopts 
as one definition of the crime the statement 
that it is conduct “of such a nature as to affect 
the peace and quiet of persons who may wit- 
ness the same and who may be disturbed or 
provoked to resentment thereby.” Also, it has 
been held that failure to obey a policeman’s 
command to move on when not to do so may 
endanger the public peace, amounts to disor- 
derly conduct. Bennett v. City of Dalton, 69 
Ga.App. 438, 25 S.E.2d 726, appeal dismissed 
320 U.S. 712, 64 S.Ct. 197, 88 L.Ed. 418. In 
People v. Galpern, 259 N.Y. 279, 181 N.E. 572, 
574, 83 A.L.R. 785, it was said under a New 
York statute making it unlawful to congregate 
with others on a public street and refuse to 
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move on when ordered by the police, that re- 
fusal to obey an order of a police officer, not 
exceeding his authority, to move on “even 
though conscientious * * may interfere with the 
public order and lead to a breach of the peace,” 
and that such a refusal “can be justified only 
where the circumstances show conclusively that 
the police officer’s direction was purely arbitrary 
and was not calculated in any way to promote 
the public order.” See also In re Neal, 6 Misc. 2d 
751, 164 N.Y.S.2d 549 (where the refusal of a 
school girl to leave a school bus when ordered 
to do so by the authorities was held to be dis- 
orderly conduct, largely because of its effect 
on the other children); Underhill, in the pas- 
sage cited above, concludes that “failure to obey 
a lawful order of the police, however, such as 
an order to move on, may amount to disorderly 
conduct.” See also People v. Nixson, 248 N.Y. 
182, 161 N.E. 463; 27 C.J.S. Disorderly Conduct 
§ 1(4) f; annotation 65 A.L.R.2d 1152; compare 
People v. Carcel, 3 N.Y.2d 327, 165 N.Y.S.2d 
113, 144 N.E.2d 81, 65 A.L.R.2d 1145, and Peo- 
ple v. Arko, Sp.Sess., 199 N.Y.S. 402. 


Appellants refused to leave the Park although 
requested to do so many times. A large crowd 
gathered around them and the Park employee 
who was making the requests, and seemed to 
“mill in and close in” so that the employee sent 
for the Baltimore County police. The police, at 
the express direction of the manager of the 
Park, asked the appellants to leave and again 
they refused, even when told they would be 
arrested if they did not. Admittedly they were 
then deliberately trespassing. That they intend- 
ed to continue to trespass until they were for- 
cibly ejected is made evident by their conduct 
when told they were under arrest. The five 
joined arms as a symbol of united defiance and 
then two of the men dropped to the ground. 
Two of appellants had to be carried from the 
Park, the other three had to be pushed and 
shoved through the crowd. The effect of the ap- 
pellants’ behavior on the crowd is shown by the 
testimony that its members spit and kicked and 
shouted threats and imprecations, and that the 
Park employees feared a mob scene was about 
to erupt. The conduct of appellants in refusing 
to obey a lawful request to leave private prop- 
erty disturbed the public peace and incited a 
crowd. This was enough to sustain the verdict 
reached by Judge Menchine. 


We turn to appellants’ argument that the ar- 
rest by the County police constituted State ac- 
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tion to enforce a policy of segregation in viola- 
tion of the ban of the Equal Protection and 
Due Process clauses of the Fourteenth Amend- 
ment against State-imposed racial discrimina- 
tion. The Supreme Court said in the racial 
covenant case of Shelley v. Kraemer, 334 U.S. 
1, 13, 68 S.Ct. 836, 92 L.Ed. 1161, 1180: “The 
action inhibited by the first section of the Four- 
teenth Amendment is only such action as may 
fairly be said to be that of the States. That 
Amendment erects no shield against merely 
private conduct, however discriminatory or 
wrongful.” The Park had a legal right to main- 
tain a business policy of excluding Negroes. 
This was a private policy which the State 
neither required nor assisted by legislation or 
administrative practice. The arrest of appellants 
was not because the State desired or intended 
to maintain the Park as a segregated place of 
amusement; it was because the appellants were 
inciting the crowd by refusing to obey valid 
commands to move from a place where they 
had no lawful right to be. Both white and 
colored people acted in a disorderly manner 
and the State, without discrimination, arrested 
and prosecuted all who were so acting. 
While there can be little doubt that the 
Park could have used its own employees to eject 
appellants after they refused to leave, if it had 
attempted to do so there would have been real 
danger the crowd would explode into riotous 
action. As Judge Thomsen said in Griffin v. 
Collins, D.C., 187 F.Supp. 149, 153, in denying 
a preliminary injunction and a summary judg- 
ment in a suit brought to end the segregation 
policy of the Glen Echo Amusement Park near 
Washington: “Plaintiffs have cited no authority 
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holding that in the ordinary case, where the 
proprietor of a store, restaurant, or amusement 
park, himself or through his own employees, 
notifies the Negro of the policy and orders him 
to leave the premises, the calling in of a peace 
officer to enforce the proprietor’s admitted right 
would amount to deprivation by the state of any 
rights, privileges or immunities secured to the 
Negro by the Constitution or laws. Granted 
the right of the proprietor to choose his custom- 
ers and to eject trespassers, it can hardly be 
the law, as plaintiffs contend, that the proprie- 
tor may use such force as he and his employees 
possess but may not call on a peace officer to 
enforce his rights.” 

The Supreme Court has not spoken on the 
point since Judge Thomsen’s opinion. The issue 
was squarely presented for decision in Boynton 
v. Com. of Virginia, 81 S.Ct. 182, 5 L.Ed.2d 
206, but the Court chose to decide the case on 
the basis that the conviction of a Negro for 
unlawfully remaining in a segregated bus ter- 
minal restaurant violated the Interstate Com- 
merce Act, 49 U.S.C.A. § 1 et seq., which uses 
broad language to forbid a carrier from dis- 
criminating against a passenger. In the absence 
of controlling authority to the contrary, it is our 
opinion that the arresting and convicting of ap- 
pellants on warrants sworn out by the Park for 
disorderly conduct, which resulted from the 
Park enforcing its private, lawful policy of seg- 
regation, did not constitute “such action as may 
fairly be said to be that of the States.” It was 
at least one step removed from State enforce- 
ment of a policy of segregation and violated no 
constitutional right of appellants. 

Judgments. affirmed, with costs. 





PUBLIC ACCOMMODATIONS 
Cemeteries—Washington 


Milton V. PRICE and Bernice K. Price, his wife v. EVERGREEN CEMETERY COMPANY OF 


SEATTLE, A Washington Corporation. 


Supreme Court of Washington, En Banc, December 8, 1960, As Corrected December 21, 1960, 357 


P.2d 702. 


SUMMARY: A Negro couple brought an action for damages in a Washington superior court 
against a Seattle cemetery corporation, alleging a violation of a statute making it unlawful for 
cemeteries “to refuse burial to any person because such person may not be of the Caucasian 
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race.” Defendant had refused to inter plaintiffs’ deceased infant in a section of the 
cem known as “Babyland,” (which was restricted by corporation rules to the burial of 


infants of the Caucasian race), although expressing willingness to make available to them 
another section which was unrestricted as to race. Judgment was rendered for defendant. On 
appeal, the state supreme court affirmed on the ground that the statute relied upon by plain- 
tiffs was invalid for violating a provision of the state constitution that “‘No bill shall embrace 
more than one subject, and that shall be expressed in the title.” The decision was based upon 
the determinations that the original bill, entitled “An Act relating to the regulation of ceme- 
teries; adding a new chapter . . . creating a cemetery board and defining its powers and duties 
... and amending sections [designated by number], providing penalties, and repealing section 
[designated by number],” contained 53 sections relative to the stated purpose, and that only 
by floor amendment was the bill then changed to embrace the “unrelated” subject of civil 
rights—the provision allegedly violated by defendant. Three judges dissented. The opinion 
of a concurring judge and an excerpt from the dissenting opinion, both of which deal with 








race relations matters, are printed below. 


MALLERY, Judge (concurring). 


This case is more significant for what it re- 
veals, than for what it decides. It reveals an 
ultimate aspiration of the Negro race, but the 
only legal question passed upon is a defect in 
the title of a bill passed by the legislature. 

This case demonstrates that the Negro dese- 
gregation program is not limited to public 
affairs. The right of white people to enjoy a 
choice of associates in their private lives is mark- 
ed for extinction by the N.A.A.C.P. Compulsory 
total togetherness of Negroes and whites is to be 
achieved by judicial decrees in a series of Negro 
court actions. Browning v. Slenderella Systems 
of Seattle, 54 Wash.2d 440, 341 P.2d 859, was 
the opening gun of the campaign. 

The undisputed facts in the instant litigation 
are that the Evergreen Cemetery has segregated 
sections restricted to white children, Masons, 
veterans, Lutherans, and so forth. These restric- 
tions implement the universal desires of re- 
ligious, racial, and fraternal groups to be asso- 
ciated in death as well as in life. “Birds of a 
feather flock together.” 

In view of the cemetery’s long-standing segre- 
gation restrictions, it could not sell the Negro 
appellants a burial plot in “Babyland.” The 
white parents who have relied upon the white 
restriction in question have acquired a right 
to the association of their own race exclusively. 
It is this specific right of segregation which this 
particular case in a series was brought to eli- 
minate. Let it be noted that herein there is no 
refusal of sepulchre to a Negro nor any com- 
plaint as to quality of available burial plots. 

The cemetery representative tried earnestly to 
show and sell appellants a burial plot in a chil- 
dren’s section of the cemetery where both white 


and Negro children were interred. The appel- 
lants refused to even look at it. They insisted 
on burial in “Babyland” and brought this action 
for injuries to their feelings because they were 
not permitted to intrude upon the white chil- 
dren segregated therein. Obviously, if Negro 
children were admitted to “Babyland,” its white 
exclusiveness would be gone, and it would be in 
the same category as the unsegregated section 
which was rejected by the Negro appellants. 
The appellants’ grievance is the mere existence 
of any exclusive section for white children into 
which Negroes cannot intrude at will. In view 
of the fact that the respondent cemetery pro- 
vides unsegregated facilities of equal quality for 
the general public, including Negroes, there is 
no other possible issue herein than that of com- 
pulsory total desegregation in cemeteries. 

This lawsuit is but an incident, the second of 
a series, in the over-all Negro crusade to judi- 
cially deprive white people of their right to 
choose their associates in their private affairs. 

The Negro race, ably led by N.A.A.CLP., 
makes the result of every Negro lawsuit the 
measure of its Success in securing not only rights 
equal to whites in public affairs, but also of 
special privileges for Negroes in private affairs. 
This explains why the N.A.A.C.P. administers 
massive retaliation upon judges for opinions 
that do not advance the Negro cause. Witness 
the following excerpts from a circular mailed by 
N.A.A.C.P. in the recent election campaign: 


“Justice Joseph A. Mallery wrote a dis- 
senting opinion in the case which is report- 
ed in 54 Washington Reports (2d) at page 
452 [341 P.2d at page 869]. A dissenting 
opinion is one that is written by a judge 
who disagrees with the opinion of the 
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majority of the judges. In his dissent, Jus- 
tice Mallery stated: “When a white woman 
is compelled to give a negress a Swedish 
massage, that too is involuntary servitude.’ 
As authority for that statement he cited an 
opinion of a Florida court. 
* * * * * * oO * * oO 

“Justice Mallery is: now running for re- 
election to the State Supreme Court in a 
non-partisan election. He is opposed for 
the position by a Seattle attorney. We urge 
you, in the interest of justice to all persons, 
regardless of race, religion or national 
origin, to cast your vote against Justice Mal- 
lery in the September 13th primary election 
and in the final election on November 8, 
1960.” 


The case referred to is Browning v. Slen- 
derella Systems of Seattle, supra [54 Wash. 2d 
440, 341 P.2d 869]. The statement “When a 
white woman is compelled against her will to 
give a negress a Swedish massage, that too is 
involuntary servitude,” was made in a dissenting 
opinion in a case which the Negro race won. 
Even a dissenting opinion which does not coun- 
tenance special privileges for Negroes requires 
the writer's elimination under the political tac- 
tics employed by the N.A.A.C.P. 

A victorious crusade of the N.A.A.C.P. for the 
special privilege of Negroes to intrude upon 
white people in their private affairs can only 
be won at the expense of the traditional free- 
dom of personal association which has always 
characterized the free world. Unfortunately, 
special privileges seem preferable on the part of 
those who enjoy them to other people’s freedom. 
Specifically, Negroes rate their special privilege 
of compulsory private association more highly 
than the ancient right of white people to enjoy 
voluntary association. 

From time immemorial the scope and extent 
of an individual’s choice in his private affairs 
has been the Anglo-Saxon measure of his liber- 
ties. No individual right has been more cher- 
ished than the right to choose one’s associates. 
Regimentation in the private affairs of life, on 
the other hand, has been the badge of the police 
state. 

In America we are committed to the prop- 


osition that society is composed of individuals, . 


and that the best interest of the public is served 
by preserving the individual's rights. This is the 
justification for the constitutional guarantee of 
minority rights against the encroachments of 
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majorities. Indeed, it is upon this principle that 
the world now stands divided. 

It remains to be seen how resistant our an- 
cient liberties of private association will be to 
the variety of mass pressures being mobilized 
by the N.A.A.C.P. It is, indeed, a concerted 
and aggressive force to be reckoned with. Ex- 
perience has shown that an aggressive minority 
can frequently exact special privileges from an 
indifferent majority. It may be that the realiza- 
tion of the Negro dream of compulsory total 
togetherness is just around the corner. 


* 2 2 


FINLEY, Judge (dissenting) 

By holding against the appellants on this is- 
sue, and thus affirming the judgment, the ma- 
jority logically and understandably refrains 
from any discussion of further constitutional 
and other grounds urged by respondent in sup- 
port of the judgment. However, because I 
would reverse the judgment and grant a new, 
trial, I feel bound to point out and to discuss 
those constitutional and other grounds urged 
most strongly by respondent to support the 
judgment and void the pertinent statutory pro- 
visions. 

Respondent contended in the trial court and 
here on appeal that, in prohibiting refusal of 
burial “to any person because such person may 
not be of the Caucasian race,” RCW 68.05.260 
creates an unreasonable classification and grants 
unequal privileges to non-Caucasian citizens. 

Art. I, § 12, Washington constitution, pro- 
vides: 


“ * * No law shall be passed granting 
to any citizen, class of citizens, or corpora- 
tion other than municipal, privileges or im- 
munities which upon the same terms shall 
not equally belong to all citizens, or cor- 
porations.” 


Of this provision and the equal protection 
clause of the Fourteenth Amendment to the 
United States Constitution, we have said: 


“# * * this court regards the equal priv- 
ileges and immunities provision of Art. I, § 
12, of the state constitution and the equal 
protection clause of the fourteenth amend- 
ment to the constitution of the United 
States as substantially identical.” Texas 
Company v. Cohn, 1941, 8 Wash.2d 360, 
112 P.2d 522, 529. 


The appellants point out, and I agree, that, 
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indirectly, the purpose of RCW 68.05.260 is to 
insure to all persons in this state the right to 
access to cemetery facilities. In this connec- 
tion, it is a matter of common knowledge that 
there is little or no significant racial discrimina- 
tion as such in this state against persons of the 
Caucasian race. Thus, it would not seem idle 
speculation to assume that this fact was known 
to the legislature and that it was intelligently 
evaluated, so that in drafting and enacting RCW 
68.05.260 the legislature was “pinpointing” the 
problem of racial discrimination as it existed; 
namely, as to non-Caucasians. The precise ques- 
tion is the validity of an enactment which 
grants a special statutory privilege or protection 
to one class, but fails to grant the same privilege 
to another class for the reason that the latter 
does not, in fact, need such legislation. I am 
convinced that such an enactment may be up- 
held. 

This conclusion, I think, is dictated and sup- 
ported by the decision of the United States Su- 
preme Court in West Coast Hotel Co. v. Par- 
rish, 1937, 300 U.S. 379, 57 S.Ct. 578, 585, 81 
L.Ed. 703, affirming 185 Wash. 581, 55 P.2d 
1083. In that case a statute, entitled Minimum 
Wages for Women, and fixing minimum wages 
for women, had been enacted by the Washing- 
ton legislature. Laws of 1913, chapter 174. The 
United States Supreme Court rejected, in the 
following language, an argument similar to that 
made by respondent in the instant case: 


“The argument that the legislation in 
question constitutes an arbitrary discrimina- 
tion, because it does not extend to men, is 
unavailing. This Court has frequently held 
that the legislative authority, acting within 
its proper field, is not bound to extend its 
regulation to all cases which it might pos- 
sibly reach. The legislature ‘is free to rec- 
ognize degrees of harm and it may confine 
its restrictions to those classes of cases 
where the need is deemed to be clearest.’ If 
‘the law presumably hits the evil where it 
is most felt, it is not to be overthrown be- 
cause there are other instances to which it 
might have been applied.’ There is no ‘doc- 
trinaire requirement’ that the legislation 
should be couched in all embracing terms. 
[Citing cases.] This familiar principle has 
repeatedly been applied to legislation which 
singles out women, and particular classes 
of women, in the exercise of the State’s pro- 
tective power. [Citing cases.] Their re- 
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lative needed in the presence of the evil, no 
less than the existence of the evil itself, is 
a matter for the legislative judgment.” 


Respondent's additional constitutional argu- 
ment is that no reasonable ground exists to 
justify the distinction which RCW 68.05.280 
makes between cemeteries because of their size; 
i, e., (in so far as the racial discrimination pro- 
visions are concerned ) the exemption by the act 
of cemeteries of ten acres or less as opposed to 
larger cemeteries. 

Classifications based on size have been sus- 
tained as constitutional in many instances. 
State ex rel. Lindsey v. Derbyshire, 1914, 79 
Wash. 227, 140 P. 540; State v. McFarland, 1910, 
60 Wash. 98, 110 P. 792; People of State of New 
York ex rel. Bryant v. Zimmerman, 1928, 278 
U.S. 63, 49 S.Ct. 61, 73 L.Ed. 184. 

Further, as stated above, the legislature is 
free to recognize degrees of harm, and may 
direct its attention and confine its action to 
those classes of cases where the need is deem- 
ed to be the clearest, even though there may 
be other instances as to which legislative action 
also might have been taken; West Coast Hotel 
Co. v. Parrish, supra. Thus, the legislature 
could reasonably have concluded that, in rela- 
tion to any existing problem of racial discrim- 
ination by cemeteries, those of ten or less acres 
in size are not sufficiently significant from the 
standpoint of public policy to require regulation. 
I am convinced that the classifications made by 
RCW 68.05.280 do not arbitrarily discriminate 
against the respondent. 

The respondent further contends that, even if 
RCW 68.05.260 is constitutional, the appellants 
cannot base a claim for damages upon an al- 
leged violation of the statute because it creates 
no civil right for which damages are recover- 
able. It is true that nowhere in the statute is 
a civil right for damages specifically spelled out. 
It is also true that the racial discrimination 
provisions were enacted merely as a part of a 
larger amendatory act adopted in 1953, creating 
a state cemetery board for the regulation of the 
cemetery industry. Laws of 1953, chapter 290. 
However, since the statute makes unlawful a 
refusal to bury non-Caucasians because of race, 
the result in my opinion, in terms of legal logic 
and reasoning, must follow that the statute cre- 
ates or establishes a civil right, and that for vio- 
lation thereof a civil action for damages may be 
brought. In Anderson v. Pantages Theatre Co., 
1921, 114 Wash. 24, 194 P. 813, 815, this court 
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was faced with a contention that the state “Pub- 
lic Accommodations Law” (now RCW 9.91.010 
(2)) did not create a civil right to damages, but 
was merely a penal statute in that it specifical- 
ly provides that a denial of the enjoyment of 
places of public accommodation on racial 
grounds shall be a misdemeanor. The court's 
answer to this contention was: 


“This statute, while penal in form only, 
is both penal and remedial in its nature and 
effect. In addition to providing for a crim- 
inal punishment of proprietors of such 
places for discriminating against the ad- 
mission thereto of persons on account of 
race, creed, or color, it confers rights upon 
the individual—it confers upon all persons, 
regardless of their race, creed or color, the 
right to be admitted to the places enumerat- 
ed on equal terms with all others. 

“The person wrongfully discriminated 
against also has a civil remedy against the 
person guilty of the wrongful discrimina- 
ton. F%i 


The Pantages case was cited with approval in 
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our’ recent decision in Browning v. Slenderella, 
supra. The keynote of the two statutes, RCW 
9.91.010(2) and RCW 68.05.260, is that both 
statutes make certain types of discrimination 
wrongful. RCW 9.91.010(2) does so by de- 
nominating the discrimination it prohibits a 
misdemeanor; whereas, RCW 68.05.260 does so 
by characterizing the prohibited discrimination 
as unlawful. I can see no distinction of com- 
pelling legal significance. From this it follows 
that (a) either refusal to bury a non-Caucasian 
or (b) denial of admission to a place of public 
accommodation because of race is an act of 
wrongful discrimination under the enacted leg- 
islative policy of this state, as to which, under 
the decision of this court in the Pantages case, 
the person wrongfully discriminated against has 
a civil remedy for provable damages. 

Pursuant to the foregoing, and for other rea- 
sons not necessary to be stated herein, I am con- 
vinced that the judgment of the trial court dis- 
missing the appellants’ complaint with prejudice 
should be reversed, and the cause remanded for 
a new trial, so I dissent. 


ROSELLINI and HUNTER, JJ, concur. 





PUBLIC ACCOMMODATIONS 


Restaurants—Maryland 


Sara SLACK vy. ATLANTIC WHITE TOWER SYSTEM, Inc. 
United States Court of Appeals, Fourth Circuit, December 27, 1960, 284 F.2d 746. 





SUMMARY: A Negro woman, who because of race had been refused food service by a Balti- 
more, Maryland, restaurant (one of an interstate chain owned by a Delaware corporation), 
brought a class action in federal court for declaratory and injunctive relief against the cor- 
porate owner, claiming that her rights under the Constitution and laws of the United States 
had been théreby denied. Plaintiff’s contention that racial segregation in restaurants is re- 
quired by certain 1937 and 1942 Maryland decisions was rejected, the court finding that 
such segregation today is not required by any state statute or decisional law, but is the re- 
sult of individual proprietors’ business choice. The court also rejected plaintiff’s argument 
that defendant, as a licensee of the state to operate a public restaurant, had no right to ex- 
clude plaintiff from service on a racial basis; rather, the restaurant’s common law right to 
select its clientele (even on a color basis) was held not to have been changed. Plaintiff’s 
further contention that the state’s admission of this foreign corporation and issuance of a 
restaurant license to it “invests the corporation with a public interest” sufficient to make its 
racially exclusive action the equivalent of state action was likewise rejected, the court hold- 
ing that a foreign corporation has the same rights as domestic business corporations, and 
that the applicable state license laws are not regulatory. And statements in white primary 
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cases, that when individuals or groups “move beyond matters of merely private concern” 
and “act in matters of high public interest” they become “representatives of the State” sub- 
ject to Fourteenth Amendment restraints, were held inapposite to this type situation where 
defendant had not exercised any powers similar to those of a state or city. Judgment was 
entered dismissing the complaint. 5 Race Rel. L. Rep. 202 (1960). On appeal, the Court of 
Appeals for the Fourth Circuit affirmed on the basis of its previous decision in Williams v. 
Howard Johnson’s Restaurant [4 Race Rel. L. Rep. 713 (1959)], which the court said in- 
volved the same issue as that before it in the instant case. It was concluded that the United 
States Supreme Court in Boynton v. Virginia [5 Race Rel. L. Rep. 979 (1960)] had “ex- 
pressly refrained from ruling upon this issue.” 


Before SOBELOFF, Chief Judge, and HAYNSWORTH and BOREMAN, Circuit Judges. 


PER CURIAM. U. S. (decided December 5, 1960), 
have upon the holding of the Williams case. In 


This case involves the same issue as Williams Boynton, the Court held that a restaurant, con- 


v. Howard Johnson's Restaurant, 268 F.2d 845 


(4th Cir., 1959). Here, the plaintiff, a Negro 
newspaper reporter, was travelling by automo- 
bile from Washington, D. C., to New York City. 
While passing through Baltimore, she stopped 
at the defendant's restaurant located along U. S. 
Route 40 in that city. She was there refused 
service because of her race. As a result, she 
brought this suit in the United States District 
Court for the District of Maryland, seeking a 
declaratory judgment and injunctive relief. The 
District Court dismissed her complaint upon 
the authority of the Williams case, supra, and 
this appeal follows. See Slack v. White Tower, 
181 F. Supp. 124 (D. Md., 1960). 

The only question that need be considered 
now is what effect, if any, does the Supreme 
Court’s recent decision in Boynton v. Virginia, 


nected with an interstate bus terminal, may not 
under the Interstate Commerce Act discrimi- 
nate against members of the public because 
of race. There, the Court’s opinion deliberately 
stated: 


“We are not holding that every time a 
bus stops at a wholly independent roadside 
restaurant the Interstate Commerce Act re- 
quires service be supplied in harmony with 
the provisions of that Act.” ( U. S. at 
page } 4 


Since the Supreme Court has thus expressly 
refrained from ruling upon this issue, Williams 
v. Howard Johnson’s Restaurant, supra, dic- 
tates affirmance here. 


Affirmed. 








REAL PROPERTY 


Restrictive Covenants—New York 
Irene GAST v. Stephen GOREK and Mary GOREK. 


Supreme Court of New York, Special Term, Suffolk County, Part I, January 16, 1961, 211 N.Y.S.2d 
112. 


SUMMARY: An owner of realty brought a declaratory judgment action in a state court to have 
declared void a racially restrictive covenant and reverter clause in a deed made by defendants 
to an intermediate grantee. The court denied plaintiff’s, but granted defendants’, motion for 
a summary judgment, on the basis of the United States Supreme Court’s decision in Shelley v. 
Kraemer [334 U.S. 1 (1948)] refusing to rule such restrictive covenants invalid but holding 
that they cannot constitutionally be enforced by state court injunction. Since the instant action 
did not seek enforcement by injunction, the court pointed out, it was not within the prohibi- 
tion of the case cited. 
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RITCHIE, Justice. 


This is a motion for an order striking the 
answer of the defendants and granting summary 
judgment in favor of plaintiff in an action for 
a declaratory judgment. The plaintiff is the 
owner of a parcel of real property at West Islip, 
Suffolk County, New York. In a deed dated 
February 17, 1925, and recorded in the Suffolk 
County Clerk’s Office on February 26, 1925, con- 
veying the subject property from the defendants 
to one Thomas Wawryski, a predecessor in in- 
terest of the plaintiff, the following restrictive 
covenant and covenant of reverter were recited: 
“And the said party of the second part, for him- 
self, his heirs, executors, administrators, or as- 
signs, covenants and agrees to and with the said 
parties of the first part, their heirs, executors, 
administrators and assigns, that neither he, the 
said party of the second part, nor his heirs, 
executors, administrators or assigns, shall or will, 
at any time hereafter, sell and convey or deliver 
the title of the above described premises, to any 
negro or person or persons of the Negro or black 
race, and said premises shall not be used or oc- 
cupied by any of said race for any purpose or 
purposes whatsoever, and this covenant shall be 
construed to be a real covenant running with 
and binding upon the above described land and 
premises forever. Provided, however, and sub- 
ject to the condition that if the said party of 
the second part, his heirs, executors, administra- 
tors or assigns, shall neglect or fail to perform, 
fulfill and keep this covenant, or make any de- 
fault in the performance or fulfillment thereof, 


then it shall be lawful for the said parties of the. 


first part, their heirs, executors, administrators 
or assigns, to re-enter into and upon the said 
premises and without notice, evict all persons 
therefrom in possession thereof, and this inden- 
ture shall become void and said premises shall 
revert to and become the absolute property of 
the said parties of the first part, their heirs, 
executors, administrators and assigns.” 
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In the action the plaintiff seeks a judgment 
declaring the afore-said covenant, restriction and 
reverter clause to be unconstitutional, invalid 
and of no effect. The question of validity of 
restrictive covenants of almost identical language 
was ruled upon by the Supreme Court of the 
United States in Shelley v. Kraemer, 334 U.S. 1, 
68 S.Ct. 836, 92 L.Ed. 1161. In that case, the 
court refused to rule the covenant invalid. The 
court did rule, however, that the covenant could 
not be enforced by injunction granted by state 
courts, since to enforce such a covenant by in- 
junction issued out of state courts, would be 
violative of the equal protection clause of the 
Fourteenth Amendment to the Constitution of 
the United States. 

That the covenant cannot be enforced by in- 
junction is clear. The rationale behind its valida- 
tion as between individuals bound by the 
covenant would seem to be to preserve a right 
of action for whatever damages might be re- 
covered against an individual violating the cove- 
nant. 

The instant action is not one to enforce the 
covenant by injunction. Therefore, it is not with- 
in the prohibition invoked by the ruling in 
Shelley v. Kraemer, supra. 

Since invalidation of the covenants is sought 
herein and the highest tribunal of this nation 
has reached a determination contrary to such a 
ruling, the plaintiffs motion must be and is 
denied. 

A motion for summary judgment searches the 
record. On the motion judgment may be rend- 
ered against the movant therefor even in the 
absence of a motion therefor made by the party 
against whom summary judgment was originally 
sought. There are no issues of fact presented 
herein. There exists only an issue of law and 
the applicable law clearly discloses that the de- 
fendants are entitled to summary judgment in 
their favor and accordingly summary judgment 
is granted in favor of defendants against the 
plaintiff without costs. 
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REAL PROPERTY 
Restrictive Covenants—Texas 
C. J. HARRISON v. T. T. TUCKER, Jr. 


Court of Civil Appeals of Texas, January 6, 1961, Rehearing Denied, February 3, 1961, 342 S.W.2d 
383. 


SUMMARY: An owner of a house and lot in Dallas, Texas, which was subject to a racially 
restrictive covenant, offered it for sale nonetheless to Negroes and listed it for sale with Negro 
real estate brokers. Certain white property owners in the vicinity sued in the Dallas County 
district court to enjoin the owner from offering the house for sale, showing it, or executing 
a deed to it to any non-Caucasian. The court, applying the doctrine of balancing of equities 
because white owners would suffer depreciation of property values if defendant were al- 
lowed to sell to a Negro, granted a temporary injunction. On appeal, the state court of civil 
appeals held that the trial court’s enforcement of the racial restriction by granting an injunc- 
tion constituted state action denying equal protection of the laws to the Negroes in violation 
of the Fourteenth Amendment, under the doctrine of Shelley v. Kraemer [334 U.S, 1 
(1948)]. However, it was held that the trial court had not abused its discretion in enjoining 
defendant from violating the further restriction on the property prohibiting the erection 
of advertising signs or devices thereon. The judgment was therefore affirmed to the extent 





that it prohibited the erection of signs on the premises, but it was otherwise reversed. 


RENFRO, Justice. 


The plaintiffs, T. T. Tucker, C. R. Tips, E. L. 
Miller and the defendant, C. J. Harrison, owned 
property in the same block in Cedar Crest 
Country Club Estates, Section T-1, an addition 
to the City of Dallas, which was subject to the 
restriction that no race other than Caucasian 
should occupy as a dwelling any building there- 
on, except servants employed by the owners. 

The defendant, after two or more years’ effort 
to sell his home to Caucasians, and being unable 
to find a buyer, because of the encroachment of 
colored people in the general area, in the latter 
part of 1959 offered the property for sale to 
members of the colored race, and listed the 
property for sale with colored real estate brokers. 
In April of 1960, plaintiffs filed suit to enjoin 
defendant from offering for sale, showing his 
house or executing a deed to any non-Caucasian. 

After a three day hearing the court, on April 
19, 1960, found that the doctrine of balancing 
of equities should be applied, because white 
owners would suffer depreciation of the value 
of their properties if defendant was allowed to 
sell to a colored person, and entered a temporary 
injunction which granted the relief sought by 
plaintiffs. 

The Supreme Court of the United States held 
in Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 
92 L.Ed. 1161, that racial restrictive covenants 
could not be enforced in equity against Negro 
purchasers because such enforcement would con- 


stitute state action denying equal protection of 
the laws to the Negroes, in violation of the 
Fourteenth Amendment to the Federal Consti- 
tution. 

In 1948 the San Antonio Court of Civil Ap- 
peals in Clifton v. Puente, 218 S$.W.2d 272, 274, 
error refused, n. r. e., held: “Under the decision 
of the Supreme Court, above referred to (Shelley 
v. Kraemer ), judicial recognition or enforcement 
of the racial covenant involved here (restriction 
against conveyance to a person of Mexican de- 
scent) by a state court is precluded by the 
‘equal protection of the laws’ clause of the Four- 
teenth Amendment.” 

Under the law the plaintiffs could not there- 
fore enforce the racial restriction and the court 
erred in granting the injunction. 

The plaintiffs insist the injunction should be 
upheld on the “balancing of equities” theory. 
The balancing of equities doctrine is not ap- 
plicable. The fact that the value of plaintiffs’ 
properties would be diminished by sale of de- 
fendant’s property to a colored person does not 
give the court the authority to enforce the racial 
restriction. Buchanan v. Warley, 245 U.S. 60, 38 
S.Ct. 16, 62 L.Ed. 149. 

Ordinarily, the granting or refusing of a tem- 
porary injunction will not, unless a clear abuse 
of discretion appears from the record, be dis- 
turbed on appeal. If the facts are such, how- 
ever, that solely questions of law are presented, 
the trial court’s action is reviewable. We believe 
the trial court abused its discretion when it, in 
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effect, by injunction, enforced the racial restric- 
tion. 

The property involved was also subject to the 
restriction that “No signs, billboards, posters, or 
advertising devices of any character shall be 
erected on this property without the written con- 
sent of Tips Investment Co.; such permission 
shall be revocable at any time.” Defendant was 
enjoined from violating said restriction. 


The record does not show that the court 
abused its discretion in that regard. We affirm 
that part of the injunction. 

The judgment of the trial court is affirmed in 
so far as it prohibits the erection of signs on the 
premises but in all other respects is reversed and 
judgment here rendered that said injunction be 
dissolved except as to the provision pertaining 
to signs. 








TRIAL PROCEDURE 
Appellate Review—New York 


The PEOPLE, etc. v. William HERNANDEZ. 
Court of Appeals of New York, November 17, 1960, 8 N.Y.2d 1103, 171 N.E.2d 464. 


SUMMARY: A man was convicted in the county court of Bronx County, New York, of first- 
degree robbery, and the appellate division affirmed without opinion. 10 A.D.2d 835, 200 
N.Y.S.2d 357 (1960). On appeal, defendant contended that he had been denied an adequate 
appellate review contrary to the due process and equal protection clauses of the Fourteenth 
Amendment because an interpreter’s Spanish translation of the court’s remarks was not 
included in the minutes of plea and sentencing. The court affirmed the judgment without 
opinion. 





TRIAL PROCEDURE 


Bias of Jurors, Prejudicial Remarks—Maryland 
Gordon Leon CONTEE v. STATE of Maryland. 
Court of Appeals of Maryland, December 9, 1960, 165 A.2d 889. 


SUMMARY: A Negro convicted in a Maryland circuit court of raping a white woman ap- 
pealed to the state court of appeals, alleging, among other things, that is was reversible error 
for the trial court (1) to refuse to ask prospective jurors, on voir dire, submitted questions 
regarding possible racial bias and (2) not to grant his motion for a mistrial in connection 
with alleged inflammatory questions and remarks of the prosecuting attorney concerning his 
propensity, although married, to have sexual intercourse with other women of both races. 
The appellate court found that none of the submitted questions was proper in that “none 
was reasonably calculated to elicit or ascertain such bias or prejudice as would disqualify a 
prospective juror from rendering a fair and impartial verdict on the law and the evidence.” 
However, the court further determined that ‘defendant had been denied below an opportunity 
to frame additional questions which might have been proper or to request a general one 
about racial prejudices, and thai, although “fully apprised of the essence of what defendant 
was seeking, the court failed to ask on its own motion, as it should have done, a proper 
question designed to ascertain the existence of cause for disqualification on account of racial 
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bias or prejudice.” The denial of such opportunity to submit or request proper questions as 
to racial bias was held to be reversible error. On the other point, the appellate court ruled 
that, since the case must be retried now anyway, it was not necessary to decide whether a mis- 
trial should have been granted. However, it stated that “the court should not countenance 
or permit unwarranted and improper appeals to racial prejudice to be made or go unnot- 
iced”; that the prosecuting attorney must “refrain from making any remark within the hear- 
ing of the jury which is likely or apt to instigate prejudice against the accused”; and that the 
trial court has the responsibility “to caution or reprimand the State’s Attorney as the exigen- 
cies of the situation may require and to forthwith instruct the jury to disregard the unwar- 
ranted remarks and conduct of the prosecuting attorney.” 


HORNEY, Judge. 


The defendant (Gordon Leon Contee), a Ne- 
gro, was indicted, tried and convicted by a jury 
of raping a white woman, and from the judg- 
ment and sentence entered on the verdict of 
guilty, he has appealed to this Court. 

Since the defendant does not question the 
sufficiency of the evidence, a detailed statement 
of the facts and the attendant circumstances 
would serve no useful purpose. It will suffice 
to say that there was ample testimony, if be- 
lieved, to convict the defendant despite his de- 
fense that the prosecuting witness had consent- 
ed to the sexual intercourse which ensued after 
he had forcibly entered the apartment of the 
prosecutrix in the early morning hours of the 
day on which the offense was committed. 

Three contentions were made by the defend- 
ant: (i) that it was reversible error for the 
trial court to refuse to ask prospective jurors, on 
voir dire, the questions he had submitted with 
respect to possible racial bias or prejudice; (ii) 
that it was error for the trial court to restrict 
his cross-examination of the arresting officer 
with respect to the memorandum (in the form 
of a note book) used by the officer to refresh 
his recollection; and (iii) that it was prejudicial 
for the trial court not to grant the motion of 
the defendant for a mistrial in connection with 
certain alleged inflammatory questions and re- 
marks asked or made by the State’s Attorney 
with respect to the avowed propensity of the 
married defendant to have sexual intercourse 
with other women of both races. The pertinent 
facts concerning each of the contentions will be 
related as each is considered. 


(i) 

Immediately preceding the trial, the defend- 
ant, in moving the court to question the pros- 
pective jurors on their voir dire, submitted a 
list of eight questions he desired the court to 


ask. The court propounded the substance of 
the first question — whether or not the juror 
had any conscientious scruples against finding a 
verdict of guilty when the penalty could be 
death—as well as the substance of the second 
question—whether or not the juror had formed 
or expressed an opinion as to the innocence or 
guilt of the accused. Another question not re- 
quested by the defendant was also asked. But 
the court flatly refused to propound any of the 
remaining six questions. On this appeal, since 
the seventh question is not referred to, the pre- 
sumption is that it was abandoned and we shall 
not consider it further. The other five, all of 
which were apparently intended to ascertain 
the possible existence of cause for disqualifica- 
tion on account of racial prejudice, read, in per- 
tinent part, as follows: 


3. Whether any juror had ever “belong- 
ed to or been affiliated with any organiza- 
tion that had to do with segregation of the 
races?” 

4. Whether any juror believed “in segre- 
gation?” 

5. Whether any juror had “an opinion as 
to” the impropriety of “people of the white 
race” having “sexual intercourse with peo- 
ple of the colored race?” and if so “whether 
the opinion was adverse to the race” of the 
defendant, who was a Negro? 


6. Whether any juror would “believe a 
woman of the white race over the state- 
ment of a man of the colored race?” 


8. Whether any juror had “ever been 
involved personally or through close family 
association in any criminal matter” concern- 
ing “the prosecution of a colored man” for 
an act of violence? 


When the court refused to question the first 
juror called on his voir dire with respect to pos- 
sible racial bias or prejudice, counsel for the 
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defendant approached the bench and the fol- 
lowing colloquy took place: 


“(Mr. Davis) Is it my understanding that 
the court— 

“(Judge Lawlor) The court will deny 
the questions. I believe it has covered the 
proper questions by the three that were 
just asked. 

“(Mr. Davis) I do not, of course, believe 
argument in order, but I do think that the 
race problem would be in this particular 
case. 

“(Judge Lawlor) The court has con- 
sidered it and denied the motion, so there 
is no need to fight the motion. 

“(Mr. Davis) You will enter the objection 
of the defendant to the court’s ruling in the 
matter.” 


The defendant did not request the court to pro- 
pound, nor did the court of its own volition ask 
a general question designed to elicit the pos- 
sible existence of prejudice. 

Since we agree with the State’s contention 
that none of the submitted questions was proper 
in that none was reasonably calculated to elicit 
or ascertain such bias or prejudice as would 
disqualify a prospective juror from rendering 
a fair and impartial verdict on the law and the 
evidence, it is unnecessary to discuss the short- 
comings of the respective questions, though it 
may be observed that all appear to be examples 
of what not to request the court to propound to 
prospective jurors on voir dire in a case of this 
type which is likely to have aroused some ra- 
cial feelings in the community where it is to be 
tried. But this is not the complete solution of 
the problem. 

In Brown v. State, 1959, 220 Md. 29, 150 A. 
2d 895, where the trial court refused to ask any 
questions on voir dire concerning racial bias or 
prejudice and .as to whether the jurors could 
give the defendant, who was a Negro, as fair 
and impartial a trial as they could a white man, 
we held that “the failure to elicit from the 
jurors the essence of the information sought by 
the appellant was reversible error.” See par- 
ticularly State v. Higgs, 1956, 143 Conn. 138, 
120 A.2d 152, 54 A.L.R.2d 1199, quoted at 


length in the Brown case, as well as the other’ 


authorities therein cited, and compare Glaros 

v. State, 1960, 223 Md. 272, 164 A.2d 461. 
The argument of the State that the questions 

proposed by the defendant in the Brown case 
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were proper, while those sought in the case at 
bar are improper, and that the defendant must 
stand or fall on the propriety of the questions 
actually submitted by the defendant in this 
case, cannot prevail. As we read the record, it 
is clear that the defendant was denied an oppor- 
tunity either to frame additional proper voir dire 
questions which might have been proper or to 
request a general one concerning racial pre- 
judices or feelings. Moreover, although it was 
fully apprised of the essence of what the de- 
fendant was seeking, the court failed to ask on 
its own motion, as it should have done, a proper 
question designed to ascertain the existence of 
cause for disqualification on account of racial 
bias or prejudice. From the demeanor of the 
court disclosed by the colloquy between it and 
counsel at the bench, we are impelled to con- 
clude—a conclusion confirmed by the opinion 
and order included in the record extract, which 
was filed by the trial court in denying the mo- 
tion for a new trial—that the court had no in- 
tention of making any inquiry as to whether 
the jurors could or would set aside the feelings 
he or she might have as to racial differences and 
fairly and impartially decide the case solely on 
the evidence and the applicable law. 


We hold that where, as here, a defendant is 
denied the opportunity of submitting or request- 
ing proper questions relating to racial bias or 
prejudice to be propounded by the court to 
prospective jurors on voir dire, such denial con- 
stitutes reversible error. 

Since the case must be reversed and remand- 
ed for a new trial, we shall examine the other 
two points raised on this appeal which might 


recur on the new trial. 
= 2 2° 


(ii 

The last question relates to the refusal on 
the trial court to grant a mistrial. On the cross- 
examination of the defendant, the State’s Attor- 
ney, after establishing that the defendant was 
married and the father of two children, asked 
him why he would have intercourse with the 
prosecutrix. The defendant replied that he not 
only had intercourse with the prosecutrix, but 
also with “other girls too,” whereupon the de--. 
fendant was interrogated further: 


“Q. Other white girls? A. There have 
(sic) been one. 

“Q. How many other white girls do you: 
have intercourse with?” 
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At this point counsel for the defendant inter- 
posed an objection, and, on the ground that 
the questions were “highly prejudicial and im- 
proper,” moved for a mistrial. The trial court 
promptly sustained the objection, but denied 
the motion for a mistrial, and, which is more 
important, failed to caution the State’s Attorney 
to desist from further questioning along that 
line or to admonish the jury to disregard the 
reference to racial matters. Later on, the pros- 
ecuting attorney unnecessarily and pointedly re- 
ferred to the prosecutrix as a “white girl,” and 
the court, in denying another motion for a mis- 
trial, again failed to either reprimand the pro- 
secutor or to advise the jury to disregard the 
unwarranted question. Apparently encouraged 
by the rulings of the court, the State’s Attorney, 
in asking further questions, repeatedly referred 
to “white women” or “white girl.” But in these 
instances, the defendants, perhaps because he 
realized the futility of doing so, not only failed 
to renew the motion for a mistrial in each in- 
stance, but also ceased to interpose further ob- 
jections. Moreover, the record does not reveal 
that the court took any action at any time to re- 
strain the State’s Attorney. 

While a court, having due regard to the rights 
of the accused and the State, may be justified 
in refusing to exercise its discretionary power 
to declare a mistrial except under urgent cir- 
cumstances and for plain and obvious causes 
(Lusby v. State, 1958, 217 Md. 191, 141 A.2d 
893), nevertheless, the court should not coun- 
tenance or permit unwarranted and improper 
appeals to racial prejudice to be made or go 
unnoticed. See Wood v. State, 1949, 192 Md. 
643, 65 A.2d 316. 

The remarks of a prosecuting attorney which 
are consistently forbidden are summarized in 
an extensive annotation in 45 A.L.R.2d 303, 
where it was said at p. 306: 


“Statements or remarks of prosecuting 
counsel which are reasonably calculated 


[Vox. 6 


to appeal to or evoke racial, national, or 
religious prejudice are universally cond- 
emned as violative of the right of one ac- 
cused of crime to a fair and impartial trial.” 


In the same annotation, with respect to the 
duties of the trial court where appeals to prej- 
udice are made by a prosecutor, it was said at 
p. 314: 


“Where an appeal to racial or religious 
prejudice is called to its attention ‘it is the 
duty of the court to reprimand the prose- 
cuting officer, sustain the objection and, if 
possible, make it clear to the jury that the 
Court does not condone the conduct of the 
prosecuting officer, and eradicate the same 
from the minds of the jury.” The internal 
quote is from Gluck v. State, Fla.1952, 62, 
So.2d 71. See also 53 Am. Jur., Trials, § 996. 


Since the case must be retried, it is not neces- 
sary to decide whether a mistrial should have 
been granted. We point out, however, that the 
State’s Attorney has an obligation to refrain 
from making any remark within the hearing of 
the jury which is likely or apt to instigate prej- 
udice against the accused. We further point out 
that, while the granting or refusal of a mistrial 
is a matter lying within the sound discretion of 
the trial court, the court, nevertheless, in addi- 
tion to sustaining an objection to an improper 
remark or misconduct, is also entrusted with 
further responsibility to caution or reprimand 
the State’s Attorney as the exigencies of the 
situation may require and to forthwith instruct 
the jury to disregard the unwarranted remarks 
and conduct of the prosecuting attorney. 

For the reason first herein stated the judg- 
ment must be reversed and the case remanded 
for a new trial. 

Judgment reversed and the case remanded 
for a new trial; the costs to be paid by Mont- 
gomery County. 
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TRIAL PROCEDURE 


Evidence—California 
PEOPLE v. Paul Wesley SWEENEY. 


Supreme Court of California, In Bank, December 16, 1960, Rehearing Denied January 10, 1961, 
9 Cal. Rptr. 793. 


SUMMARY: A Negro lawyer was convicted in a California superior court of giving away 
narcotics and giving a bribe to a deputy sheriff. He appealed to the state district court of 
appeals on the grounds, among others, that a question asked by the prosecution at the trial as 
to why he had not consulted leaders of the Negro community about a bribe offer injected a 
prejudicial racial issue into the proceedings. The court rejected the appeal, noting that “[W]e 
cannot say, as a matter of law, that an inference could not be indulged that defendant’s fail- 
ure to contact a prominent member of the Negro race indicated a consciousness of guilt.” 5 
Race Rel. L. Rep. 845 (1960). On appeal to the state supreme court, the claim was again 
made that the prosecution by the above inquiry had deliberately attempted to inject the racial 
issue to the prejudice of defendant. The prosecution argued that defendant’s counsel had 
made no objection at the start of the questioning in this connection, and in his opening state- 
ment had himself intimated that defendant valued his standing with members of his own race; 
that from defendant’s failure to contact some prominent Negro to help him a consciousness of 
guilt might be inferred; and that the inquiry was therefore properly pursued as relevant evi- 
dence. The response of defendant’s counsel was that he had not immediately objected to the 
line of inquiry now under attack, because he did not realize the district attorney’s purpose in 
pursuing it; that the allusion in the opening statement was not sufficient to invite improper 
references on the racial issue; and that when the improprieties occurred, he had called the 
court’s attention to them with the request that they be stopped. Affirming the judgment, the 
court stated: “While there may be some questions as to the propriety of this collateral inquiry, 


we cannot hold in view of the entire case against defendant that he suffered prejudice there- 
by.” 





TRIAL PROCEDURE 


Grand Juries—Louisiana 
STATE of Louisiana v. Adam MACK, Kenry Feast, and Shelton Williams. 
Sixteenth Judicial District Court of Louisiana, Parish of Iberia, January 23, 1961, No. 9199. 


SUMMARY: Three Negroes charged with the murder of a white man moved the Louisiana 
district court for Iberia Parish to quash the indictment on the ground that the method of se- 
lection of grand jurors as applied in the parish systematically excludes Negroes in violation 
of statutory and constitutional provisions, Counsel for one of the defendants filed a memo- 
randum of authorities in support of the motion in which it was stated that, although Negroes 
make up approximately one-third of the parish population, so far as anyone could remem- 
ber only two Negroes had ever served on a parish grand jury. The memorandum set out that 
the method of juror selection in criminal cases in Louisiana consists of the following steps: 
at the direction of the district judge the jury commission picks out 300 names for the general 
venire list; looking over the names on the list, the commission picks out 20 persons (rather 
than drawing them), to compose the list of grand jurors to serve six months; the district 
judge selects a foreman, and the sheriff draws 11 more names from the latter list, which 12: 
persons constitute the grand jury panel; and afterwards the commission draws 30 names from 
the general venire list to compose a list of jurors to serve as petit jurors. The effect of this 
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procedure, the memorandum alleged, was that at the current criminal term there was not 
one Negro on the Petit Juror Panel available for service in this case, so that counsel’s Negro 
client would be called upon to answer an indictment returned by 12 white grand jurors, 
selected (not drawn) from a general venire list of 300 names, and upon trial would have his 
guilt or innocence submitted to 12 white petit jurors. The memorandum claimed a violation 
of the due process clauses of the state and federal constitutions, the equal protection clause 
of the latter, and the state statute providing that “there shall be no distinction made on ac- 
count of race, color or previous condition of servitude,” in regard to juror qualifications. 
The further argument was made that even though a few names of Negroes are placed on the 
general venire list occasionally, “such a practice is . . . [nothing] more than a token repre- 
sentation, given by the Jury Commission with the hope that it may comply with the letter if 
not the spirit of our Federal and State Constitutions.” After a hearing, the court “for oral 


reasons assigned” maintained the motions, ordered the indictment quashed, and remanded 
the accused to the parish jail. 


Minute Entry in Minute Book 22, folio 395 sent, the accused, Adam Mack, accom- 
Dated January 23rd, 1961 panied by counsel, J. Burton Willis; 
New Iberia, Louisiana Kenry Feast, accompanied by counsel, 
January 23rd, 1961. Jerome E. Domengeaux and Shelton 
This the H 1641 aad ae. Williams, accompanied by counsel, 
is the Hon. 16th. Judicial District Court of Jacob S. Landry and A. J. Resweber 
Louisiana, holding sessions in and for the Parish Il as th De trict Atto , 

of Iberia, met upon this day at ten o’clock A. M. nee csageenl : “i — k reenioke h 
Present, the Hon. S. O. Landry, District Judge pra asc he eect a uP, q1 = 
presiding. The minutes of the previous session ae ens he Pea eee 
were approved. evidence, the matter was submitted for 
adjudication, and the Court, for oral 
IN RE: reasons assigned maintained the said 
#9199 State of Louisiana vs. Adam Mack, motions, and ordered that the indict- 
Kenry Feast & Shelton Williams—Mur- ment be quashed. The three accused 
der— were thereupon remanded to the parish 

The motions to quash filed by the jail 
respective defendants, came on this APPROVED: /s/ S. O. Landry 

day regularly fixed for hearing. Pre- /s/ S. J. Segura, DEPUTY CLERK 





TRIAL PROCEDURE 


Juries—Alabama 


Ex Parte Willie SEALS, Jr. 
Willie SEALS, Jr., v. STATE of Alabama. 


Supreme Court of Alabama, January 26, 1961, 126 So.2d 474. 


SUMMARY: A Negro was convicted in an Alabama state court and sentenced to death for the 
rape of a white woman. His attorney did not file a plea in abatement or a motion to quash the 
indictment, nor did he move to quash the venire or for a change in venue. On appeal, the 
state supreme court affirmed the conviction and denied an application for rehearing. Subse- 
quently, defendant employed a different attorney who filed for him in the state supreme 
court a petition for writ of error coram nobis in the trial court on the theory that members 
of defendant’s race were intentionally and systematically excluded from both grand and petit 
jury service solely on account of race and color. No protest regarding the regularity of the 


— a 
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juries having been presented in the original trial or on motion for a new trial, the court held 
that “clearly enough, it now comes too late.” While not pertinent to its decision, the court 
observed that one of the affidavits attached to the present petition showed that two Negroes were 
on the panel from which the petit jury was struck, indicating that there were Negroes’ names 
in the box from which both the grand and petit juries were drawn. In further support of the 
present petition, defendant claimed that he was prejudiced below by newspaper publicity 
given to a statement which another man convicted of raping the same woman on the same 
occasion allegedly was forced to sign and which allegedly falsely implicated the defendant in 
this case, although the statement was not used in the trial of the latter. It was held, however, 
that defendant’s proper remedy was to ask for a change of venue below, which he had failed 
to do. Ruling that it could not say that a prima facie case for filing a petition for writ of 











error coram nobis had been made, the court denied the petition. 


LIVINGSTON, Chief Justice. 


Willie Seals, Jr., was convicted in the Circuit 
Court of Mobile County, Alabama, of the of- 
fense of rape. He is a Negro and his victim was 
a white woman. 

On appeal to this court, Seals’ conviction was 
affirmed, 122 So. 2d 513. 

The indictment against Seals was returned by 
the grand jury of Mobile County on October 24, 
1958. He entered a plea of not guilty and was 
tried by a jury, which, on December 4, 1958, 
returned a verdict of guilty as charged and 
fixed his punishment at death. 

Seals was represented at his trial by Honor- 
able Wallace L. Johnson who did not file either 
a plea in abatement or a motion to quash the 
indictment, nor did he move to quash the venire 
or for a change of venue. 

The judgment of conviction was affirmed by 
this Court on June 2, 1960, and his application 
for rehearing was denied on August 18, 1960. 

Seals has filed in this Court his petition to be 
permitted to file a petition for writ of error 
coram nobis in the trial court. Such is the proper 
procedure in view of the fact that the judgment 
of the Circuit Court of Mobile County was 
affirmed here. Ex parte Taylor, 249 Ala. 667, 32 
So.2d 659, affirmed 335 U.S. 252, 68 S.Ct. 1415, 
92 L.Ed. 1935; Ex parte Williams, 268 Ala. 535, 
108 So.2d 454, and cases cited. 

The attorney representing Seals in this pro- 
ceeding is not the attorney that represented him 


on his trial in the court below on the charge 
of rape. 


Petitioner insinuates in the petition presently . 


before us that the Honorable Wallace L. John- 
son was appointed by the trial court to defend 
petitioner on his trial in the court below. The 
record of the appeal in that case, which is before 
us and of which, of course, we take judicial 


knowledge (Johnson v. State, 242 Ala. 278, 5 
So.2d 632), fails to disclose that such appoint- 
ment was made by the Circuit Court of Mobile 
County. For aught that appears, Hon. Wallace 
L. Johnson was the personally chosen and em- ' 
ployed attorney that represented Seals on his 
trial in the court below, and he was afforded 
ample time and opportunity to raise all questions 
in that court. 


The state filed its motion to dismiss the origi- 
nal and amended petitions for leave to file a 
petition for writ of error coram nobis in the 
trial court. 


Grounds of the petition numbered 11, 12, 13, 
14, 15, 16 and 22 are based on the theory that 
the petitioner was a member of the colored race, 
and that members of such race had been inten- 
tionally and systematically excluded from both 
the grand jury and petit jury service solely on 
account of said race and color. It is not con- 
tended here that any matter involving the reg- 
ularity of either the grand jury or petit jury 
was presented in the trial of this cause, either 
as originally conducted or on motion for a new 
trial. Clearly enough, it now comes too late. As 
was said in Johnson v. Williams, 244 Ala. 391, 
13 So.2d 683, 686: 


“# © ® This was forcibly demonstrated in 
the opinion in Vernon v. State, supra [240 
Ala. 577, 200 So. 560], that one may waive 
and does waive his constitutional rights if 
he fails to assert or claim them at the ap- 
propriate time and place, and according to 
the established course of procedure. That 
petitioner had the perfect right to present 
this question upon his trial is amply demon- 
strated by reference to our decisions begin- 
ning as far back as 1882 in Green v. State, 
73 Ala. 26, and coming down to our latest 
authorities, Millhouse v. State, 232 Ala, 





270 RACE RELATIONS LAW REPORTER 


567 168 So. 665; Vaughn v. State, 235 Ala. 
80, 177 So. 553; Vernon v. State 239 Ala. 
593, 196 So. 96; Vernon v. State, supra; 
Powell v. State, 224 Ala. 540, 141 So. 201,; 
and the principle that one may waive and 
does waive his constitutional rights if he 
fails to assert or claim them at the appro- 
priate time and place, and according to 
the established course of procedure is 
equally recognized by the decisions of the 
Federal courts. This very question concern- 
ing the jury venire was presented and so 
determined in In re Wood, 140 U.S. 278, 
11 S.Ct. 738, 35 L.Ed. 505 and Andrews 
v. Swartz, 156 U.S. 272, 15 S.Ct. 389, 39 
L.Ed. 422, and the more recent case of Car- 
ruthers v. Reed, 8 Cir., 102 F.2d. 933, (pet- 
ition for certiorari denied by the United 
States Supreme Court in Carruthers v. Reed, 
307 U.S. 643, 59 S.Ct. 1047, 83 L.Ed. 1523). 
See, also, the recent case of Adams v. 
United States, 317 U.S. 269, 63 S.Ct. 236, 
87 L.Ed. 268, where this question is fully 
discussed. As forcible pointed out in Ver- 
non v. State, 240 Ala. 577, 200 So. 560, 563, 
under a contrary doctrine ‘no skilled lawyer 
would ever attempt to raise such question 
until after conviction.’ 


“We have been cited to no case, either 
State or Federal, holding to a contrary doc- 
trine. Indeed, such a principle, once recog- 
nized, would utterly destroy to doctrine 
of res adjudicata so far as criminal cases are 
concerned, reduce the trial of a defendant 
charged with crime to a mere game of 


chance, and make a mockery of the courts. 
ee ¢” 


See, also, Michel v. Louisiana, 350 U.S. 91, 76 
S.Ct. 158, 100 L.Ed. 83; Title 15, Section 278, 
Code of Alabama 1940. 


In passing upon a petition for leave to peti- 
tion the trial court for writ of error coram nobis, 
this Court is in the exercise of a wise discretion 
and must look to the reasonableness of the al- 
legations of the petition and to the existence of 
the probability of the truth thereof and grant 
leave only when it appears the proposed at- 
tack on the judgment is meritorious. 24 C.].S. 
Criminal Law § 1606; Ex parte Taylor, supra. 

While it is not pertinent to a decision of the 
matter now before us, we here point out that 
it is shown by one of the affidavits attached to 
the petition in this case that two members of 
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the Negro race were included in the panel from 
which the jury who tried petitioner was struck. 
That would not have been possible had the jury 
box not contained the names of Negroes, and it 
was the same jury box from which the grand 
jury was drawn which indicted the petitioner. 


The writ of error coram nobis does not lie 
to enable an accused to question the merits of 
the case or to correct an error of fact which had 
been adjudicated, even though wrongfully deter- 
mined, or to review errors concerning facts 
known to the court with reference to which the 
court acted at the time of the trial. Johnson v. 
Williams, supra. It is also well established that 
in an application for leave to file a petition for 
writ of error coram nobis, mere naked allega- 
tions that a constitutional right has been invaded 
will not suffice; the application should make a 
full disclosure of the specific facts relied upon, 
and not mere conclusions as to the nature and 
effect of such facts, Johnson v. Williams, supra; 
Ex parte Fuller, 40 Ala.App. 197, 116 So.2d 395. 
The mere fact that the jury commission did not 
put the names of every qualified person on the 
roll or in the jury box does not, in the absence 
of fraud or a denial of constitutional rights, re- 
quire quashing the indictment or venire. Fikes 
v. State, 263 Ala. 89, 81 So.2d 303. 


Another ground relied on by petitioner is sup- 
ported by an affidavit of one Lott who was also 
convicted for rape of the same woman, com- 
mitted at the same time, and given a life sen- 
tence. As we understand the argument in sup- 
port of this ground, Lott was forced to sign a 
statement which allegedly falsely and untruth- 
fully implicated Willie Seals, Jr. The statement 
was published in the Mobile Press and the Mo- 
bile Register before Willie Seals, Jr., was tried. 


Lott did not testify on the trial of Seals and 
the statement was never used in the trial of 
Seals. But Seals now claims he was prejudiced 
by the newspaper publicity given to Lott’s state- 
ment. As we have before pointed out, Seals did 
not ask for a change of venue. This was his 
remedy if he thought at the time that he had 
been prejudiced by unfavorable newspaper pub- 
licity. 

Other grounds of the petition do not, in our 
opinion, merit a detailed discussion. They merely 
seek to reopen questions which were fully con- 
sidered and determined on the appeal to this 
Court. They are not really substantial grounds 
supporting this petition, but more in the nature 
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of arguments as to why Seals should not have 
been convicted. 


We are, of course, not unmindful of the sever- 
ity of the punishment in this case, but we cannot 
say that a prima facie case for the filing of a 
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petition for writ of error coram nobis has been 
made. We must, therefore, deny the petition. 
Petition denied. 


SIMPSON, GOODWYN 


and COLEMAN, 
JJ., concur. 





TRIAL PROCEDURE 


Juries—Louisiana 
STATE of Louisiana v. Clarence WILSON. 


Supreme Court of Louisiana, February 15, 1961, 127 So.2d 158. 


SUMMARY: Defendant, a Negro, was tried and convicted of rape. On appeal, defendant chal- 
lenged the trial court’s action in rejecting an objection to the juries involved on the basis of 
systematic exclusion of Negroes. The Louisiana Supreme Court held that uncontradicted testi- 
mony to the contrary by the jury commissioners was sufficient basis for the trial court’s rejec- 
tion of the challenge. Questions addressed to prospective jurors on the influence of racial 


factors were also held to be unprejudiced. 


HAMLIN, Justice. 


The defendant, Clarence Wilson, appeals 
from his conviction of the crime of aggravated 
rape (a violation of LSA-R.S. 14:42) and his 
sentence to death therefor. 

Sd * sd 

On March 14, 1960, defendant filed a second 
motion to quash the indictment, averring therein 
that the indictment was null and void because 
of the systematic exclusion from the Grand Jury 
of persons of the Negro race, in violation of de- 
fendant’s rights to due process of law and equal 
protection of the laws under the Constitution 
of the United States, particularly the Fourteenth 
Amendment. Alternatively, defendant averred 
that should it be found that all Negroes were 
not systematically excluded from the Grand 
Jury, then that the numbers found on the Grand 
Jury were so few as not to be at all representa- 
tive of the numbers of Negro citizens eligible to 
serve on the Grand Jury within Tangipahoa 
Parish, and that the number actually included in 
the Grand Jury were added to the Grand Jury 


solely for the purpose of giving the appearance . 


of compliance with due process and equal pro- 
tection granted to your petitioner under the 
Constitution of the United States. 

The Minutes of the trial court of March 24, 
1960, recite: 


“The motion to quash on ground that the 
accused was denied his right by a systematic 
exclusion of Negroes on the panel, of Petit 
and Grand Jurors, which was argued and 
overruled by the Court, to which ruling the 
counsel for accused excepts and reserved 
bill to said ruling.” (Emphasis ours.) 


The record recites: 

“By Mr. Mack: Your Honor, on the next mo- 
tion to quash it will probably take quite a good 
bit of testimony. 

“By the Court: On what is it based? 

“Mr. Mack: On the systematic exclusion of 
members of the negro race from the Grand Jury 
panel which indicted the accused. 

“By Mr. Yokum: Mr. Yokum quotes from the 
following: 110 So.2d., p. 530, State of La. v. 
Andrew J. Scott, ‘Criminal Law: Contention that 
defendant had been denied equal protection of 
law by systematic exclusion of negroes from the 
Jury was not reviewable on bill reserved to 
overruling of motion to quash indictment.’ In 
the body of the decision it says: this matter 
could not be considered on a motion to quash. 

“By the Court: The Court sustains the State's 
objection to taking this question up on a motion 
to quash. 

“By Mr. Covington: To which ruling of the 
Court counsel for defendant objects and reserves 
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a formal bill of exceptions and asks that the 
motion and the ruling of the Court be made 
part of the bill. 

“By the Court: The motion to quash based 
upon the Defendant's contention that he has 
been denied his equal rights by a systematic ex- 
clusion of the colored race from the Grand Jury 
and the Petit Jury Venire is overruled. 


“By the Court: The question of whether the 
inclusion or exclusion of colored people from the 
Jury is not reviewable on a motion to quash, as 
shown by decision of the State Supreme Court 
and reviewed by the United States Supreme 
Court and it is reported in 110 So.2d, p. 530— 
State of La. v. Andrew J. Scott.” (Emphasis 
ours. ) 

We find no bill of exceptions in the record as 
to the ruling of the trial court insofar as “Grand 
Jurors” are concerned. 

The record does not disclose that any motion 
to quash the indictment predicated on the 
ground that defendant was denied equal protec- 
tion of the laws because of exclusion of Negroes 
on the petit jury panel was ever filed. 

Bill of Exceptions No. 2 sets forth that the 
defendant “entered a motion to quash the indict- 
ment for the reason that in the selection of the 
petit jury panel there was systematic exclusion 
of members of the Negro race, the defendant 
being thereby deprived of his constitutional 
rights and particularly those rights guaranteed 
under the 14th Amendment to the Constitution 
of the United States.” (Emphasis ours.) Thus 
it appears that this bill applies to a motion which 
was never filed. In short, no bill was reserved 
to a motion which was overruled, and Bill of 
Exceptions No. 2 was reserved to the overruling 
of a motion which was never filed. 

Trial herein began on March 28, 1960; the 
Minutes reflect that on March 30, 1960, de- 
fendant filed a motion to quash the tales, jurors 
and the regular panel for the reason that there 
was not a ratio of Negroes drawn on the regular 
panel or on the tales list. The motion recites 
that it is a motion to quash the panel of tales 
jurors. It avers that the panel of tales jurors 
submitted for the purpose of completing the 
jury panel in the instant cause was selected in 
an illegal and unconstitutional manner and in 
violation of defendant’s rights under the Consti- 
tution of the United States, particularly the 
Fourteenth Amendment, in that members of the 
Negro race were systematically excluded from 
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the panel. Alternatively, it is averred that if 
Negroes were not systematically excluded from 
such panel, then that the number included were 
so few as not to be at all representative of the 
number of Negro citizens eligible to serve on 
such panel within Tangipahoa Parish. 

Evidence was heard on the above motion, 
which evidence was addressed not only to the 
tales jurors but to the general venire. 

The trial court overruled defendant’s motion 
to quash the panel of tales jurors “for the reason 
that there has been no reasons shown or proven 
of the. systematic exclusion or systematic inclu- 
sion of persons of the colored race, that they 
have been discriminated against.” Bill of Ex- 
ceptions No. 13 was reserved to this ruling; 
counsel for the defendant made the motion, the 
list of the special petit jurymen, the talesmen 
list, and the ruling of the court, part of the for- 
mal bill. 

Bill of Exceptions No. 13 states that it was 
reserved to the refusal of the trial judge to 
quash the venire on the ground of systematic 
exclusion of members of the Negro race from 
said venire, which allegedly deprived the de- 
fendant of his rights under the 14th Amendment 
to the United States Constitution. Incorporated 
in the bill is the testimony of the Registrar of 
Voters of Tangipahoa Parish, which recites that 
of the 23,320 voters in Tangipahoa Parish only 
3,571 or 15% are colored. In the bill counsel 
states that he introduced, offered, and filed in 
evidence, the original venire of jurymen and the 
list of tales jurors called, which indicated that 
less than approximately 3% of the venire was 
colored. Thus, we have another exceptional 
situation: the motion refers to tales jurors; the 
Minutes refer to tales jurors and the regular 
panel; the bill states that defendant “entered a 
motion that the venire be quashed;” and, evi- 
dence was heard as to the venire and tales 
jurors.? 


LSA-R.S. 15:179 provides that: 

“At the time ordered by the district judge 
the jury commission shall meet at the office 
of the clerk of the district court, and in the 
presence of two or more witnesses, shall 
select from the persons qualified to serve as 
jurors for their respective parishes three 
hundred persons, a list of whom shall be 
made under the supervision of the commis- 
sion, and said witnesses. * * *” 


LE ee ne Oe ee 
exceptions. 


the bills o 
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Three jury commissioners for the Parish of 
Tangipahoa testified that in the selection of the 
general venire list from the parish registration 
list, they considered the competency of the in- 
dividuals (LSA-R.S. 15:172) and not their color. 
They affirmatively stated that they did include 
the names of Negroes, but that such names were 
not selected with any particular design or num- 
ber in mind. They also testified that the same 
procedure was followed with respect to the se- 
lection of the lists of tales jurors employed in 
the instant matter. Their testimony has not been 
contradicted. 

We find that the following statement from the 
case of State v. Scott, 237 La. 71, 110 So.2d 
530, 534, certiorari denied, 361 U.S. 834, 80 S.Ct. 
85, 4 L.Ed.2d 75, is applicable here: 


“# * * There is no showing whatever by 
appellant that there was a practice in the 
past of including a token number of Negroes 
on the venire and, indeed, nothing from 
which the conclusion could be drawn of a 
planned exclusion, the testimony being that 
all jurors are selected for service without 
any discrimination as to their race or color. 
The motion was, therefore, properly over- 
ruled. Eubanks v. State of Louisiana, 356 
U.S. 584, 78 S.Ct. 970, 2 L.Ed.2d 991; State 
v. Fletcher, 236 La. 40, 106 So.2d 709 and 
State v. Coleman, 236 La. 629, 108 So. 2d 
534.” 


In view of the fact that evidence was heard 
as to the general venire and tales jurors (LSA- 
R.S. 15:151), we find that the accused has not 
been prejudiced by the rulings complained of; 
therefore, Bills of Exceptions Nos. 2 and 13 are 
without merit. 

Bill of Exceptions No. 3 was reserved to the 
overruling of a motion for a change of venue 
filed by defendant. Defendant averred in the 
motion that he had good reason to believe and 
did believe that because of the great prejudice 
existing against him in the public mind, an im- 
partial trial could not be obtained in Tangipahoa 
Parish. 

On trial of the above motion, the defendant 
called Mr. Charles Giannobile as a witness. Mr. 
Giannobile testified that on October 2, 1959, he 
apprehended the defendant on his property, and 
that shortly therafter the defendant was taken 
into the custody of police officers. He stated 
that although he had a rifle on the defendant, 
he felt that the law should handle him. He said 
that a number of persons talked with him after 
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defendant's arrest, and that he thought “most of 
them wanted me to shoot him.” 

The State presented the testimony of five wit- 
nesses, namely, Florence S. Byers, President of 
the Tangipahoa Parish Police Jury; John J. 
Dahmer, Mayor of Ponchatoula, Louisiana; 
James A. Stire, Mayor of the City of Hammond, 
Louisiana; Oliver B. Harrell, Vice-President of 
the Guaranty Bank in Hammond, Louisiana; 
and, Frank E. Patenotte, a Member of the Jury 
Commission and President of the Guaranty 
Bank and Trust Company, Amite, Louisiana. 
They all testified that the defendant could and 
would receive a fair and impartial trial. 

LSA-R.S. 15:293 recites: 


“If, on the trial of any application for a 
change of venue, it shall be established, by 
legal and sufficient evidence, that a fair and 
impartial trial can not be had in the parish 
in which the crime shall be charged to have 
been committed and in which the case is 
pending, the judge shall order a change of 
venue to an adjoining parish of the same 
judicial district, or to a parish of an adjoin- 
ing district, and, by preference, to that 
parish in which a district court shall next 
be held.” 


The burden of establishing, by legal evidence, 
that a defendant could not secure a fair and im- 
partial trial in the parish where the indictment 
is laid rests with the applicant. State v. Faciane, 
233 La. 1028, 99 So.2d 333. The test to be ap- 
plied is: “Can there be secured with reasonable 
certainty from the body of such citizens, with 
the use of the safeguards of the law, a jury 
whose members will be able to try the case 
upon the law and evidence adduced on the trial, 
uninfluenced by what they may have heard of 
the matter, and who will give the accused the 
full benefit of any reasonable doubt which may 
arise from either the evidence or the lack of it?” 
State v. Rini et al, 153 La. 57, 95 So. 400, 404; 
State v. Faciane, supra; State v. Scott, 237 La. 
71, 110 So.2d 530. 

“Applications for a change of venue are 
addressed to the sound discretion of the 
trial judge and unless an abuse of such dis- 
cretion is shown his ruling will not be inter- 
fered with. * * *” State v. Roberson, 159 La. 
562, 105 So. 621, 622; State v. Johnson, 226 
La. 30,74 So.2d 402; State v. Faciane, supra; 
State v. Scott, supra. 

In the instant case, the proof does not reflect 
that public opinion in Tangipahoa Parish was 
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crystalized and fixed against the defendant. Only 
one witness was presented on his behalf, and this 
witness's testimony does not reflect an anticipa- 
tion of difficulty in the selection of an impartial 
jury. We find no abuse of discretion by the 
trial judge; the evidence discloses that the trial 
judge’s ruling was correct. Bill of Exceptions 
No. 3 is, therefore, without merit. 
° co] °° 


Two challenges for cause were entered by 
counsel for the defendant on the voir dire of 
the prospective juror Roy Carter. The examina- 
tion of this prospective juror recites: 


“By Mr. Covington: If this defendant 
elected to testify would you because of the 
difference in races give more weight to the 
testimony of * * * [the victim] than to the 
testimony of the defendant? A. Well, now 
e228 


“The Court: Merely on the question of 
race would you believe the testimony of one 
person more than the other? A. No ma’m. 

“The Court: The Court rules he is compe- 
tent. 

“By Mr. Covington: To which ruling of 
the Court counsel for defense objects and 
reserves a formal bill of exceptions making 
the objection of the defendant the ruling 
of the Court, the questions and answers, the 
interrogation of the Court and further ans- 
wers a part of the formal bill. 

“By Mr. Covington: Mr. Carter, it seems 
that your answer to the questions were con- 
tradictory, isn’t it true, Mr. Carter, that sole- 
ly because of the races you would be more 
likely to believe the testimony of a white 
woman than that of a colored man? A. I 
don’t think so. 

“Q. You think you would be fair to both 
sides? A. Right. 

“Q. You stated that you had no conscien- 
tious scruples against capital punishment? 
A. No sir. 

“Q. Now, I ask you any scruples about 
returning a qualified verdict of guilt without 
capital punishment? (The witness _hesi- 
tates. ) 

“The Court: The Court charges you can 
bring in a verdict of guilty as charged, or 
a qualified verdict of guilty without capital 
punishment do you have any conscientious 
scruples about returning a qualified verdict 
of guilty without capital punishment? A. 
Right. 
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“The Court: The Court rules the juror is 
competent. 

“Mr. Covington: To which ruling of the 
Court counsel for defense objects and re- 
serves a formal bill of exceptions making 
the questions, the answers adduced, the 
objection and the ruling of the Court part of 
the formal bill.” * 


A review of the testimony given by Roy 
Carter? on examination when considered as a 
whole convinces us that the prospective juror 
was impartial. The word “Right” in answer to 
the question propounded, supra, indicates to us 
that he understood that he could bring in a 
qualified verdict of guilty without capital pun- 
ishment and that he had no conscientious scru- 
ples about returning such qualified verdict. 
Carter used the word “Right” when asked if he 
thought he could be fair to both sides. We con- 
sider such use a mannerism. The trial judge did 
not commit prejudicial error nor did she abuse 
her discretion in ruling him eligible. 

Counsel for defendant contends that by reason 
of the trial court’s rulings, all of defendant's 
peremptory challenges were exhausted, and that 
defendant was compelled to accept jurors who 
were unfavorable to defendant. 

Nowhere in the record do we find any evi- 
dence to the effect that the defendant was 
forced to accept an obnoxious juror. LSA-R.S. 
15:353. Nowhere in the record do we find that 
by exhausting his peremptory challenges the de- 
fendant was prejudiced. The motion for a new 
trial—which shall be discussed later in this opin- 
ion—insofar as it relates to Bills of Exceptions 
Nos. 6, 7, 8, 9, 14, 15, and 16, advances only 
the arguments which were raised in the bills and 
have been hereinabove discussed. “In the ab- 
sence of any showing whatsoever that any oc- 
casion arose in the trial of the case after the 
exhaustion of the peremptory challenges where 
the defendant needed a peremptory challenge or 
would have used it against any of the remaining 
jurors of the panel, it does not appear that he 
was prejudiced in any substantial right or that 
the ruling of the trial judge constituted a sub- 
stantial violation of a constitutional or statutory 
right.” State v. Breedlove, 199 La. 965, 7 So.2d 
221, 249. 


od 2 ° 


[McCALEB, Justice, dissented] 

6. A juror’s opinion with respect to capital punishment 
is not li enaons the causes for challenge by the 
defendant. A-R.S. 15:351 and 352. 

7. Roy Carter did not serve on the petit jury. 
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TRIAL PROCEDURE 
Juries—Maryland 


George Henry RAYNE v. WARDEN, MARYLAND PENITENTIARY. 
Court of Appeals of Maryland, November 21, 1960, 165 A.2d 474. 


SUMMARY: A Negro, convicted and sentenced to life imprisonment after trial in a Mary- 
land circuit court for assault with intent to rape, filed a petition for relief under the state 
Post Conviction Procedure Act. The petition was dismissed. On appeal to the state court of 
appeals, the petitioner assigned, among other reasons as to why he thought he was unlawfully 
imprisoned, that he was tried by an all-white jury. The application for relief was denied. 
“The mere statement that a Negro has been tried by an all-white jury does not necessarily 
mean that the accused has been denied any rights—constitutional or otherwise,” the court 
said, holding that where an array of jurors is not challenged in the trial court, any objec- 
tions to the jurors are waived in the proceedings resulting in the conviction and are un- 
available as a basis for relief under the Act. The United States Supreme Court denied cer- 
tiorari. 6 Race Rel. L. Rep. 56, supra. 





TRIAL PROCEDURE 


Juries—New Jersey 
STATE of New Jersey v. Alonzo WALKER, Sr. 
Supreme Court of New Jersey, December 20, 1960, 166 A.2d 567. 


SUMMARY: A Negro, charged with murder, prior to trial in the county court of Cumberland 
County, New Jersey, moved to disqualify the jury panel on the ground that there was not on 
the panel a number of Negroes proportionate to the number of Negroes living in the county. 
The motion was peremptorily denied. After judgment of conviction of murder in the first 
degree with recommendation of life imprisonment, defendant appealed to the state supreme 
court, urging that the trial court erred in refusing to grant the motion or to “ascertain the 
true facts as to the proportionate number of negro jurors with relation to the number of 
negroes in Cumberland County.” The court held that, since the motion was not in writing 
and stated no facts as a basis for the challenge to the array, those omissions alone would 
have justified denying the motion. On the merits of the challenge, it was found that defen- 
dant had failed to satisfy the rule that, in order to disqualify a jury panel because of absence 
of members of his race, a defendant must show deliberate and systematic exclusion of such 
persons from jury service. Absence of members of a defendant’s race from the jury panel 
is insufficient by itself to show discrimination, the court declared. Since the ground of the 
challenge was insufficient in law to disqualify the array, the court also held that the trial 
court had no obligation to hear evidence in support of the challenge and that the motion was 
therefore properly denied. The judgment was reversed on other grounds. 


PROCTOR, Justice Prior to the trial, defendant, a Negro, moved 
to disqualify the jury panel on the ground that 

The defendant Alonzo Walker appeals from there was not on the panel the number of 
a judgment of conviction of murder in the first | Negroes proportionate to the number of Negroes 
degree with a recommendation of life imprison- _ living in Cumberland County. The motion was 
ment. peremptorily denied. Defendant urges that the 
Pa Ref trial court erred in refusing either to grant the 
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motion or to “ascertain the true facts as to the 
proportionate number of negro jurors with rela- 
tion to the number of negroes in Cumberland 
County.” 

A challenge to the array must be in writing, 
R.R. 3:7-2(b), and should set forth the facts 
that form the basis for the challenge. State v. 
Deegan, 133 N.J.L. 263, 44 A.2d 104 (E. & A. 
1945). Since defendant’s motion was not in 
writing and stated no facts, these omissions 
would be sufficient to justify denial of the motion. 
State v. Gallo, 128 N.J.L. 172, 176, 24 A.2d 557 
(Sup. Ct.1942), affirmed 129 N.J.L. 52, 28 
A.2d 95 (E. & A. 1942). We shall, however, 
ignore the omissions and consider the merits of 
the challenge. 

When the ground alleged in a challenge to the 
array is sufficient on its face, the court must per- 
mit the moving party to introduce evidence in 
support of his challenge. State v. Jones, 115 N.J. 
L. 257, 179 A. 320 (E. & A. 1935). But if the 
challenge presents no legal ground for objection 
to the array, the court may properly refuse to 
hear evidence. Windom v. United States, 260 
F.2d 384 (10 Cir., 1958). In order for a defend- 
ant to disqualify a jury panel because of absence 
of members of his race, he must show deliberate 
and systematic exclusion of such persons from 
jury service. State v. Cole, 136 N.J.L. 606, 56 
A.2d 898 (E. & A. 1948), certiorari denied 334 
U.S. 851, 68 S.Ct. 1503, 92 L.Ed. 1773, rehearing 
denied 334 U.S. 862, 68 S.Ct. 1519, 92 L.Ed. 
1782 (1948). In the present case, the defendant 
did not allege that Negroes were systematically 
and deliberately excluded from jury service in 
Cumberland County. He alleged only that there 
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was not on the panel a number of Negroes in 
proportion to the number of Negroes living in 
the county. A defendant does not have the right 
to have members on his race included on the 
panel or on the jury selected from the panel. 
Martin v. State of Texas, 200 U.S. 316, 26 S.Ct. 
338, 50 L.Ed. 497 (1906); cf. Snowden v. Hughes, 
321 U.S. 1, 64 S.Ct. 397, 88 L.Ed. 497 (1944). 
He is entitled only to a panel and a jury which 
are selected without discrimination from jury 
lists compiled without regard to the race of those 
qualified to serve as jurors. The fact that mem- 
bers of his race are not ordinarily included on 
the jury panels in his county is evidence of 
systematic and deliberate discrimination. Eu- 
banks v. State of Louisiana, 356 U.S. 584, 78 S. 
Ct. 970, 2 L.Ed.2d 991 (1958). But absence of 
members of defendant’s race from the jury panel 
in a given case is insufficient by itself to show 
discrimination. Martin v. State of Texas, supra. 
(We note, in passing, that a Negro served on 
the jury which convicted the defendant.) Since 
the ground of defendant’s challenge to the array 
was insufficient in law to disqualify the array, 
the court had no obligation to hear evidence in 
support of the challenge and defendant’s motion 
was properly denied. 
= e 2 

The judgment of conviction is reversed and 
the cause remanded to the Cumberland County 
Court for a new trial. 


For reversal: Chief Justice WEINTRAUB and 
Justices JACOBS, FRANCIS, PROCTOR, HALL 
and SCHETTINO-6. 


For affirmance: None 
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Juries—Texas 
Willie B. BROOKS v. STATE of Texas. 


Court of Criminal Appeals of Texas, November 30, 1960, Rehearing Denied, January 18, 1961, 342 
S.W.2d 439. 


SUMMARY: A Negro was convicted in a Texas district court of rape and was sentenced to a 
50-year prison term. On appeal to the state court of criminal appeals, he contended that the 
trial court had erred in overruling his motion to quash the indictment because of racial dis- 
crimination in the form of intentional inclusion of Negroes upon the grand jury which re- 
turned the indictment. The court held that, under the record, defendant’s contention was not 
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properly before it for review because there were no formal bills of exception, the transcript 
did not contain (as is required by the state statute) an order of the court showing defendant’s 
exception to the court’s ruling, and the record did not contain a separate statement of facts 
of the evidence adduced upon the hearing of defendant’s motion to quash. The judgment 
was affirmed. Defendant’s motion for rehearing was overruled. The court noted that in this 
case a jury commission containing a Negro had selected the grand jury containing two Ne- 
groes, but also noted that defendant had not contended that the Negroes on the grand jury 
had been coerced into returning a true bill or that the grand jury achieved a result different 
from what might have been reached had the grand jury been composed of only white per- 





sons. It was held that a Negro cannot complain that including Negroes on his grand jury of 


itself discriminates against him. 
DICE, Commissioner. 


The offense is rape; the punishment, 50 years. 

The prosecutrix lived with her husband on a 
farm located about 11 miles from Ben Wheeler 
in Van Zandt County. She testified that on the 
afternoon in question, while her husband was 
away, a man whom she positively identified as 
the appellant came to where she was alone 
hoeing corn in a field and asked her for the 
time of day; that appellant put a gun to her 
head, told her to start walking and pointed to- 
ward some woods; that she began walking and 
appellant put the gun to her back; that after 
she had walked some 50 yards appellant told 
her to stop, undress and lie down; that after 
she had complied with his demand appellant 
then got on top of her and had a penetration 
and sexual intercourse with her while holding the 
gun close to her head. She testified that appellant 
then left, that she ran to her home, where she 
locked the door, pulled the window shades, and 
when her husband returned an hour and a 
half later told him what had happened. She 
further testified that while appellant was as- 
saulting her she was afraid he would kill her 
and that appellant’s act of intercourse was done 
against her will and without her consent. 

The prosecutrix’s husband, upon being called 
as a witness by the State, corroborated her testi- 
mony relative:to her outcry made to him when 
he arrived home on the evening in question. 

Appellant did not testify or offer any evidence 
in his behalf. 

Appellant’s sole contention on appeal is that 
the court erred in overruling his motion to 
quash the indictment on the ground of racial 
discrimination because of the intentional inclu- 
sion of members of the Negro race, of which 
appellant was a member, upon the grand jury 
which returned the indictment against him. 

Under the record as presented, appellant's 
contention is not properly before us for review. 


There are no formal bills of exception. 

Appellant's motion to quash the indictment 
appears in the transcript; however, the transcript 
does not contain an order of the court thereon 
showing appellant’s exception to the court's rul- 
ing. Such an order and exception are required 
under Article 760e, Vernon’s Ann. Code of Crim- 
inal Procedure, to constitute an informal bill of 
exception to the court’s action in overruling the 
motion. Crawford v. State, 165 Tex.Cr.R. 147, 
305 S.W.2d 362, and Johnson v. State, 165 Tex. 
Cr.R. 563, 310 S.W.2d 70. 

The record does not contain a separate state- 
ment of facts of the evidence adduced upon the 
hearing of appellant’s motion to quash the indict- 
ment. Section 6 of Article 759a, V.A.C.C.P., re- 
quires that a statement of facts relating to any 
motion heard in the case shall be filed separate 
from the facts adduced upon the guilt or in- 
nocence of the defendant. The evidence ad- 
duced upon the hearing of the motion, not being 
presented by a separate statement of facts, can- 
not be considered. Pierce v. State, 159 Tex.Cr. 
R. 504, 265 S.W.2d 601, and Crawford v. State, 
supra, 

Finding the evidence sufficient to support the 
conviction and no reversible error appearing, 
the judgment is affirmed. 

Opinion approved by the Court. 

® ® = 


WOODLEY, Judge (concurring) 


I approve the opinion prepared by Commis- 
sioner DICE, but because a constitutional ques- 
tion affecting the validity of the conviction is 
raised, I would add the following: 

Prior to the selection of the jury commission 
and the empaneling of the grand jury which 
returned the indictment herein there had been 
systematic exclusion of Negroes in the selection 
of grand jurors in Van Zandt County under the 
holdings of the Supreme Court of the United 
States in Cassell v. State of Texas, 339 U.S. 282, 
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70 S.Ct. 629, 94 L.Ed. 839; Hill v. State of Texas, 
316 U.S. 400, 62 S.Ct. 1159, 86 L.Ed. 1559; and 
other cases, including the recent decision of this 
Court in Stoker v. State, Tex.Cr.App., 331 S.W. 
2d 310. 

When the Stoker case was decided an indict- 
ment was pending in Van Zandt County against 
appellant, a Negro, charging him with rape. 

For the purpose of complying with the man- 
date in Stoker v. State, and other cases, and 
deeming it necessary, District Judge A.A. Daw- 
son appointed a jury commission in Van Zandt 
County, one of the counties of his district. One 
of the jury commissioners appointed was a 
Negro. 

The jury commission in turn selected a grand 
jury panel which included some Negroes who 
served on the grand jury which returned the 
indictment upon which appellant was tried and 
convicted. 

Judge Dawson testified that he told the jury 
commissioners “that we couldn't any longer 
operate with them (Negroes) excluded from 
juries” and that the inclusion of some Negroes 
was an effort on his part, simply to carry out 
the mandate of the Court of Criminal Appeals. 

If the inclusion of members of his own race 
in the selection of the grand jury which returned 
the indictment against appellant constitutes racial 
discrimination under Cassell v. State of Texas, it 
was not discrimination against the Negro race of 
which appellant may complain. 


The holding of the Cassell case regarding 
intentional inclusion should be construed in the 
light of the circumstances then existing. The 
Supreme Court had announced a rule by which 
racial discrimination might be established. The 
Court was pointing out that the intentional in- 
clusion of a Negro for the purpose of evading 
the rule would not destroy the effect of long 
continued failure to include Negroes in the 
selection of jurors. 


Cassell v. State of Texas is not authority for 
setting aside the indictment herein upon the 
ground that Negroes were intentionally included. 

In Moore v. State, 229 Ark. 335, 315 S.W. 
2d 907, 912, the trial judge positively instructed 
the jury commissioners to have Negroes on the 
trial jury list, and instructed the clerk, in pre- 
paring the list, to put all the Negro jurors at the 
top of the list in order that there might be full 
opportunity, if found qualified and not chal- 
lenged, for them to serve on the jury. The 
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Supreme Court of Arkansas said: “Thus, the 
Trial Judge took every precaution to see that 
there were negroes on the trial jury list in this 
case; and the record—instead of showing studied 
evasion—shows a deliberate attempt by the Trial 
Court in this case to fully comply with the 
rulings of the United States Supreme Court, 
which condemns racial exclusion.” The United 
States Supreme Court denied certiorari. Moore 
v. State of Arkansas, 358 U.S. 946, 79 S.Ct. 356, 
3 L.Ed.2d 353. 


DAVIDSON, Judge (dissenting). 


Appellant moved to quash the indictment be- 
cause of discrimination practiced in the organ- 
ization of the grand jury that returned the in- 
dictment in this case, setting out the grounds 
for such contention. 

The trial court heard the motion, and the 
evidence offered in support thereof—properly 
certified by the trial court—is before this court. 

If the right of appeal means anything, then 
in all fairness and justice this court ought to 
determine the question here presented. It should 
not leave the question undetermined and make 
a nullity of the right of appeal. 


When the question is examined it will be 
found that the evidence shows that appellant's 
contention is well taken and that members of 
the Negro race were expressly included as 
prospective grand jurors upon the grand jury 
venire, in express violation and in contravention 
of the rule laid down by the Supreme Court of 
the United States in the case of Cassell v. 
State of Texas, 339 U.S. 282, 70 S.Ct. 629, 94 L. 
Ed. 839, being violative of due process under the 
Fourteenth Amendment to the Federal Consti- 
tution. 

The Supreme Court of the United States held 
in that case that unlawful discrimination in the 
organization of the grand jury can and may be 
effectuated by express inclusion of members of 
the Negro race upon the list of the grand jury 
venire from which the grand jury is to be drawn 
the same as by excluding therefrom members of 
the Negro race. 

The Supreme Court of the United States hav- 
ing held as above and the facts bringing this 
case within the rule, so far as I am concerned 
I have no right not to follow that court. 

I respectfully dissent. 

o = 


* 
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On Appellant’s Motion for Rehearing 
McDONALD, Judge. 


In the recent decision of this court in Stoker 
v. State, Tex. Cr.App., 331 S.W.2d 310, con- 
sideration was given to a motion to quash, 
raising a like question under a like record. 

The court has decided that this appellant’s 
contention should be properly reviewed because 
of the constitutional question he poses. 

Able court-appointed counsel for the appel- 
lant predicates his appeal, in his brief and his 
motion for rehearing, upon the premise that the 
very able trial judge committed error in includ- 
ing some Negroes on the grand jury that returned 
the indictment under which appellant was tried 
and convicted. Counsel for appellant relies on 
Cassell v. State of Texas, 339 U.S. 282, 70 S.Ct. 
629, 94 L.Ed. 839, as authority for his contention, 
and also upon the recent case of Stoker v. State, 
supra. 

In essence, the Cassell case holds that the 
constitutional prohibition against discrimination 
because of color may not be satisfied by Negro 
representation arbitrarily limited to one. This 
case further holds that there may be neither in- 
clusion nor exclusion because of race and, fur- 
ther, that token representation of a race on a 
grand jury is not a constitutional requisite—with 
which premise this court is in full accord. 

The Cassell case is not authority for setting 
aside the indictment herein upon the ground 
that Negroes were intentionally included. 

The appellant here complains that the ap- 
pointment of a Negro on the jury commission 
and the inclusion of two Negroes on the grand 
jury constitute discrimination by the trial court 
against him as a member of the Negro race. 

Appellant makes no contention that the two 
Negroes on the grand jury that returned the in- 
dictment were coerced into returning a true bill 
or that the grand jury considered and achieved 
a result different from what might have been 
had the grand jury contained only white per- 
sons. 

The only contention made by appellant was 
that the trial judge admonished the jury com- 
mission that they could not exclude persons be- 
cause of race or color; that they could not put 
on or keep off on account of race; but that, in 
view of the mandate of this court as expressed 
in Stoker v. State, supra, the district court of 
Van Zandt County could no longer operate with 
Negroes excluded from juries. 
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The appellant states in his brief that the first 
bill of indictment was rendered on August 31, 
1959, in the district court, charging him with 
the offense of rape, amd that the indictment was 
returned by a grand jury which had been em- 
paneled under a system that no Negroes were 
ever called for grand jury duty within the coun- 
ty (the county being Van Zandt). 

Subsequent to the decision of this court in 
the Stoker case, another jury commission con- 
taining a Negro selected a grand jury contain- 
ing two Negroes on the panel. At the January 
term, 1960, another indictment against the de- 
fendant was returned, charging him with the 
same offense. 

It is obvious from the action of the two differ- 
ent grand juries that the appellant fared no bet- 
ter or no worse by virtue of the inclusion of the 
members of his race on the grand jury. 

While the question here presented by the ap- 
pellant for consideration is a novel contention 
and is no doubt a question or case of first im- 
pression so far as this court is concerned, and 
no case is apparently in point, nor has the exact 
question been heretofore posed, in the case of 
Winfield v. State, 163 Tex.Cr.R. 445, 293 S.W2d 
765, the defendant, a man, contended that he 
had been discriminated against in the selection 
of the jury that tried him, on account of the 
failure of the jury commissioners to select wom- 
en on the panel. The appellant there conceded 
that he was not a member of the class discrim- 
inated against, but he urged the court to hold 
that any discrimination, if shown, would vitiate 
the panel. 

This court held in the Winfield case that an 
accused may not urge discrimination against a 
class of which he is not a member. 

This court cited with approval the Alexander 
case, Alexander v. State, 160 Tex.Cr.R. 460, 274 
S.W.2d 81. In that case the appellant was a 
white man. He attacked the indictment, alleg- 
ing that race discrimination was practiced 
against one of the Negro race in the organiza- 
tion of the grand jury returning the indictment 
in his case. He asserted the proposition that the 
union of which a large portion were Negroes 
was involved. The defendant was indicted for 
burglary by discharge of firearms with intent to 
murder a person who was a member of the 
company employing union members, whereas 
the court held that the appellant, not being a 
member of that race, could not urge discrimina- 
tion against members of the Negro race. 
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Since it is definitely established that one not 
a member of a race or class cannot urge dis- 
crimination by the exclusion of members of the 
race of which he is not a’ member, the converse 
of the proposition would certainly be true—that 
a woman could not be heard to complain that 
she had been discriminated against because 
members of her sex were included in the grand 
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jury panel returning the indictment against her, 
nor could a Negro complain that he had been 
discriminated against by a grand jury that in- 
cluded members of his race. 

After careful consideration of appellant’s con- 
tention, the court feels that his position is not 
tenable. 

Appellant’s motion for rehearing is over-ruled. 





TRIAL PROCEDURE 


Jury Instructions—South Carolina 
STATE v. Walter James OUTEN. 
Supreme Court of South Carolina, January 11, 1961, 118 S.E.2d 175. 


SUMMARY: A Negro man, convicted in a general sessions court in South Carolina of the 
rape of a white woman and sentenced to death therefor, appealed to the state supreme 
court, alleging inter alia that the trial court erred in giving the jury the following instruction: 
“*[B]ecause the defendant is of one race and the prosecuting witness is of another should not 
in any manner weigh either for or against him, one or the other. That is not an issue in the 
matter, and you are to give it no consideration whatsoever.” The supreme court noted 
testimony that had been given during the trial referring to the difference in races of the 
defendant and prosecutrix, and it pointed out that this difference was clearly apparent to the 
jury. It was therefore proper, the court held, for the trial court to give this “cautionary 
instruction,” which the supreme court found to be favorable to defendant. The judgment was 








affirmed. 


MOSS, Justice. 


Walter James Outen, the appellant herein, a 
Negro man twenty-nine years of age, was con- 
victed of rape and sentenced to death. Sections 
16-71, 16-72, of the 1952 Code of Laws of South 
Carolina. 

= oO oe 

The appellant alleges that the Court com- 
mitted error in charging the jury that he was of 
one race and the prosecutrix of another. The 
charge of the trial Judge was as follows: 


“I charge you further that because the 
defendant is of one race and the prosecuting 
witness is of another should not in any man- 
ner weigh either for or against him, one or 
the other. That is not an issue in the matter, 
and you are to give it no consideration 
whatsoever.” 


In connection with this exception we recur to 
the testimony of the prosecutrix where she said 


that after the appellant had stated his intention 
to have sexual intercourse with her, and “I 
told him that he couldn’t mean that, and he 
said, ‘Why? Because you are a white woman and 
I am a colored man, ”. In addition to this, it 
was perfectly apparent to the jury that the 
prosecutrix and the appellant were of different 
races. We think that the charge as made by the 
trial Judge was favorable to the appellant, and 
it was proper for the trial Judge to give this 
cautionary instruction to the jury. The case of 
State v. Barwick, 89 S.C. 153, 71 S.E. 838, 839, 
is in point on this question. We quote therefrom: 


“One of the witnesses for the defense ad- 
mitted that he may have said in a joking 
way, without meaning it, that the country 
was going to the devil if they would convict 
a white man for killing a negro. The court 
charged the jury: “The law is applicable the 
same to every man. The law knows no pets. 
The law knows no difference between an 
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Indian, Japanese, a citizen of the state, an 
African or a Caucasian. I could not charge 
you different law according to the parties 
interested, much less could you try the 
facts differently, the parties being of a dif- 
ferent race, either Japanese, Chinese, Afri- 
can, or Caucasian. There is no color line in 
the law, and there shall be none under your 
oath in the jury box.’ 

“The appellant excepts to this charge as 
upon a matter not in issue, and as tending 
to divert the jury from the true considera- 
tion of his defense. We think the charge 
was not only sound, but was proper in the 
circumstances and could not possibly have 
prejudiced any right of defendant.” 


In the case of McLaurin v. Williams, 175 N.C. 
291, 95 S.E. 559, the North Carolina Supreme 
Court held that where a party to a litigation 
is white and the other is colored, it is not error 
for the Court to instruct that the jury should be 
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fair and just and give a fair and impartial hear- 
ing regardless of the color of the litigants. See 
also State v. Evans, 177 N.C. 564, 98 S.E. 788. 

* = = 


What we have heretofore said disposes of all 
the questions raised by the appellant but in 
keeping with our invariable rule of in favorem 
vitae we have carefully examined the record for 
any errors affecting the substantial rights of 
the appellant, even though not made a ground 
of appeal. We find no error. 

A review of the testimony in this case con- 
vinces us that the conviction of the appellant is 
clearly correct. The evidence leaves no doubt 
of the guilt of the accused. He had a fair trial 
and we are convinced that no other verdict 
could have been reasonably returned on the 
evidence other than the verdict reached in this 
case. 


The judgment of the lower Court is affirmed. 
Affirmed. 





TRIAL PROCEDURE 


Prejudicial Remarks—California 


PEOPLE of the State of California v. Frank Louis LUIZZI 





District Court of Appeal, Second District, Division 1, California, December 22, 1960, 9 Cal. Rptr. 
842. 


SUMMARY: A man, on trial in a California superior court on forgery charges, testified on 
direct examination that when he was arrested he overheard the police officer refer to him 
as a “Wop” and class him with “Jews and Niggers.” He was convicted and appealed, claiming, 
inter alia, that the alleged references to him were “improper remarks” and showed “bias 
and prejudice” on the part of the arresting officer against him. The state district court of 
appeal affirmed the judgment. It was noted that the appellant offered no argument con- 
cerning the “bias” and made no showing that, or in what manner, it prejudiced or injured 
him. Also, the court pointed out, if the evidence of the officer’s remarks had a harmful 
effect by creating bias in the jury’s mind, appellant could not now complain since he had 
voluntarily submitted the evidence to the jury. 
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TRIAL PROCEDURE 


Prejudicial Remarks—Federal Courts 
Charles Edward Anderson BERRY v. UNITED STATES of America. 
United States Court of Appeals, Eighth Circuit, October 28, 1960, 283 F.2d 465. 


SUMMARY: A Negro man, convicted in a federal district court in Missouri of having know- 
ingly transported a female (fourteen-year old Apache Indian girl) in interstate commerce 
with intent to induce her to engage in immoral practices, appealed, contending, inter alia, 
that he did not have a fair trial because of “hostile and prejudicial conduct and remarks” of 
the trial judge. The Court of Appeals for the Eighth Circuit concluded from the attitude of 
the judge toward defendant as evidenced by remarks made during the trial that the trial was 
unfair, for “a trial judge who, in the presence of the jury, makes remarks reflecting upon a 
defendant’s race or from which an implication can be drawn that racial considerations may 
have some bearing upon the issue of guilt or innocence has rendered the trial unfair.” The 
judgment was vacated and the case remanded for a new trial before a judge to be designated 


by the chief judge of the district court. 


Before SANBORN, WOODROUGH and MATTHES, Circuit Judges. 


PER CURIAM. 


Charles Edward Anderson Berry, thirty-three 
years of age and a married man, is a musician, 
entertainer, actor, song writer, and stockholder 
in Chuck Berry Music Corporation, which owns 
a night club in St. Louis, Missouri, known as 
“Chuck Berry’s Club Bandstand”. Berry is a 
Negro. He was, on December 23, 1959, charged 
by indictment with having knowingly transported 
in interstate commerce from El Paso, Texas, to 
St. Louis, Missouri, a girl known as Janice 
Norine Escalanti, with the intent to induce her 
to engage in immoral practices; a violation of 
18 U.S.C. § 2421. To the indictment, Berry 
entered a plea of not guilty. He was tried to 
a jury, found guilty, and on March 11, 1960, 
sentenced to five years’ imprisonment and to 
pay a fine of $5,000. He has appealed. 


. . . It is also contended that he did not have 
a fair trial because of “the hostile and prejudi- 
cial conduct and remarks of the trial court,” and 
that the trial judge erred in certain rulings 
on evidence and in his instructions to the jury. 


o . aS 


What has given us concern is whether the 
attitude, conduct and remarks of the trial judge 
which are complained of, must be held to have 
made the trial unfair. This Court has not been 
unduly critical of sharp remarks made by a 
trial judge to counsel for a defendant with re- 
spect to rulings on evidence. In Goldstein v. 
United States, 8 Cir., 63 F.2d 609, 613, it was 
contended that misconduct of the trial judge 


required a reversal of a conviction. This Court, 
after quoting what was said in Sunderland v. 
United States, 8 Cir., 19 F.2d 202, 216, about a 
fair trial meaning “a trial before an impartial 
judge, an impartial jury, and in an atmosphere of 
judicial calm,” went on to say (at page 613 of 
63 F.2d): 


“It is not always possible during the trial 
of a hotly contested case for a judge, how- 
ever impartial he may be, to maintain in the 
courtroom that atmosphere of complete jud- 
icial calm which is so much to be desired. 
We must not overlook the fact that the 
human element cannot be entirely elimin- 
ated from the trial of lawsuits. While coun- 
sel owe to the court, because of the position 
which he occupies, the utmost deference and 
respect, and while the court owes to them 
an equal obligation of courtesy and patience 
and consideration, nevertheless sharp dif- 
ferences of opinion do arise in the heat of 
trial and things are said which were better 
left unsaid. * * * An appellate court should 
be slow to reverse a case for the alleged 
misconduct of the trial court, unless it ap- 
pears that the conduct complained of was 
intended or calculated to disparage the de- 
fendant in the eyes of the jury and to prevent 
the jury from exercising an impartial judg- 
ment upon the merits.” 


No matter how objectionable a character Berry 
may have been or how strong the evidence 
against him, he was unquestionably entitled to a 
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full and fair trial. It seems safe to say that ordi- 
narily a trial judge who, in the presence of 
the jury, makes remarks reflecting upon a de- 
fendant’s race or from which an implication can 
be drawn that racial considerations may have 
some bearing upon the issue of guilt or inno- 
cence, has rendered the trial unfair. Compare, 
Skuy v. United States, 8 Cir., 261 F. 316, 319-320, 
in which a new trial was ordered because coun- 
sel for the government made derogatory remarks 
about witnesses of the Jewish race. 

We find it unnecessary in the instant case to 
set out in this opinion the remarks complained 
of. Many of them, viewed in isolation, would 
probably not rise to the dignity of reversible 
error. Each of us has carefully reviewed and 
considered the record as a whole, and each of 
us has reluctantly come to the conclusion that 
the trial accorded Berry was unfair because of 
the attitude of the trial judge toward him, as 
evidenced by remarks made during the course 
of the trial. 

In fairness to the trial judge, it should be 
said that much occurred to try his patience. 
The record shows that he had difficulty in hear- 
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ing witnesses; that he apparently was in physical 
discomfort much of the time; that the trial 
dragged; that he was unable to see eye-to-eye 
with counsel in their conduct of the trial; that 
there was convincing evidence that Berry's treat- 
ment of the girl named in the indictment—who 
was a fourteen-year-old Apache Indian who had 
become a prostitute—was inexcusable; and that 
his testimony about his intention in transporting 
her in his automobile from El Paso to St. Louis 
being to make an honest woman of her, had its 
irritating aspects. 

Nevertheless, as we have said, Berry was en- 
titled to a fair trial, and we are convinced that 
the “conduct [of the trial court] complained of 
was intended or calculated to disparage the de- 
fendant in the eyes of the jury and to prevent 
the jury from exercising an impartial judg- 
ment upon the merits” within the meaning of 
Goldstein v. United States, supra, at page 613 
of 63 F.2d. 

The judgment appealed from is vacated, and 
the case is remanded to the District Court for 
a new trial before a judge to be designated by 
the Chief Judge of that court. 





TRIAL PROCEDURE 


Venue, Jury, Evidence—Arkansas 


Jesse Raymond PERRY and John Taylor Coggins v. STATE of Arkansas. 
Supreme Court of Arkansas, January 9, 1961, 342 S.W.2d 95. 





SUMMARY: Two men, alleged to be members of the “confidential squad” of the Ku Klux 
Klan, were charged with having dynamited the Little Rock, Arkansas, school board offices 
and the mayor’s office, and having bombed the fire chief’s automobile, as a means of harass- 
ing these officials for their role in integrating the local school system. They were convicted, 
after separate trials in the circuit court for Pulaski County, of unlawfully and feloniously in- 
juring property with dynamite in violation of a state statute. 

On appeal, the state supreme court affirmed. It was decided that the trial court did not 
abuse its discretion in refusing to grant a change of venue even though defendants contended 
that widespread coverage of the crime by news media had so inflamed public sentiment that 
it would be impossible for them to have a fair trial in Pulaski County. The argument that 
the jury panel should have been quashed because two of the jury commissioners had sub- 
scribed to. a reward fund to be paid for information leading to the arrest and conviction of 
individuals responsible for the alleged crimes was also overruled. It was held that the com- 
missioners’ bias, if any, was not toward these particular defendants but toward the crimes 
committed, their desire being to see the offenders punished, whoever they might be. And the 
court found no error, as alleged by one defendant who was tried solely on the charge of dyna- 
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miting the school board office, in allowing the prosecution to offer proof of the other two 
bombings. The court pointed out that the record showed that all three offenses were part 
of a single plan, and that the trial court instructed the jury that the proof of the other of- 
fenses was not to be considered with reference to the guilt of this defendant of the crime 
charged. That ruling was correct, the court held, under the principle that, where several 
crimes are blended to form an indivisible criminal transaction and full proof by testimony of 
any one of them cannot be given without showing the others, evidence of any or all of them is 
admissible against a defendant on trial for an offense which is a detail of the whole scheme. 


HOLT, Justice. 


The appellants, Jesse Raymond Perry and 
John Taylor Coggins, were charged with the 
crime of unlawfully and feloniously injuring 
property with dynamite in violation of Arkansas 
Statutes (1947) § 41—4237. Separate trials were 
held for each of the named defendants and a 
jury returned a verdict of guilty against each. 
Punishment for Perry was assessed at three 
years in the State Penitentiary. Punishment for 
Coggins was assessed at three years in the State 
Penitentiary and a $500 fine levied. A synopsis 
of the material facts shows that the appel- 
lants were part of the “confidential squad” of 
an organization known as the Ku Klux Klan who 
planned and carried out acts of violence di- 
rected against the Little Rock Public School 
Board and certain city officials of the City of 
Little Rock. The violence was designed to 
harass the School Board and city officials for 
their role in the integration of Negro pupils 
into the Little Rock school system. On the aft- 
ernoon of September 6, 1959, Perry and Cog- 
gins, in the company of another person, drove 
to the places that had been selected as tar- 
gets for bombing in order to acquaint them- 
selves with the nature and location of the tar- 
gets. On the night of September 7, 1959, the 
appellants proceeded to carry out the plan of 
dynamiting the School Board offices at Eighth 
and Louisiana Streets, Mayor Werner Knoop’s 
office on Gaines Street, and the bombing of Lit- 
tle Rock Fire Chief Gann Nalley’s station wag- 
on. Perry and Coggins were arrested on Sep- 
tember 10, 1959, and charged the following day 
with willfully and feloniously destroying prop- 
erty with dynamite. 

Although the appellants assigned numerous 
alleged errors in the trial court proceedings, 
they argue but three on this appeal. (I) That 
the trial court erred in refusing to grant a 
change of venue, (11) that the trial court erred 
in refusing to quash the jury panel, and (III) 
that the trial court erred in permitting state- 
ments of other offenses with which the defend- 


ant, Jesse Raymond Perry, was charged to be 
admitted in evidence. 


I 


It is first contended that the trial court erred 
in refusing to grant a change of venue to the de- 
fendants because widespread coverage of the 
crime by local newspapers and other news me- 
dia created a situation where public sentiment 
was so aroused and inflamed that it would be 
impossible for the defendants to obtain a fair 
and impartial trial in Pulaski County. A petition 
for change of venue was filed under Arkansas 
Statutes (1947) § 43-1501 and supporting affi- 
davits were signed by thirteen persons, nine of 
whom testified at the hearing. The State filed 
counter-affidavits from twenty-seven persons 
and twenty-one of these testified. Unless the 
trial court abused its discretion in denying ap- 
pellant’s motion for a change of venue, then we 
must affirm the court’s order. See Bailey v. 
State, 204 Ark. 376, 163 S.W.2d 141; Meyer v. 
State, 218 Ark. 440, 236 S.W.2d 996. In the 
present case, our review of the facts does not 
show an abuse of discretion. Numerous wit- 
nesses testified for both the defendants and the 
State. Their testimony was contradictory. How- 
ever, in Leggett v. State, 227 Ark. 393, 299 
S.W.2d 59, 60, this court held no abuse of dis- 
cretion existed where there was presented a 
situation where hundreds of veniremen were 
searchingly examined under oath over a three- 
day period. Here, as in the Leggett case, supra, 
there is evidence that many veniremen may 
have reached positive conclusions as to the guilt 
or innocence of the defendants, but the lower 
court reached the conclusion after hearing all 
the testimony firsthand that the defendants 
could receive a fair trial and we cannot say 
under the facts of this case there was an abuse 
of discretion. We said in the Leggett case: 


“It cannot be said that the court abused 
its discretion in refusing to order a change 
of venue. What the statute requires is a 
showing that the minds of the inhabitants 
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of the county are so prejudiced against the 
accused that a fair trial cannot be had. Ar- 
kansas Statutes (1947) § 43-1501. Former- 
ly the court was restricted to determining 
the credibility of the affiants supporting the 
motion, but the 1936 revision of the statute 
permits the court to ascertain whether the 
allegations of prejudice are well founded. 
Robertson v. State, 212 Ark. 301, 206 
S.W.2d 748. Here the trial judge had listen- 
ed for more than three days while hun- 
dreds of veniremen were searchingly exam- 
ined under oath. In deciding whether the 
appellant’s two witnesses had correctly esti- 
mated the local sentiment the court was en- 
titled to consider the views of scores of 
citizens already heard. Although many 
veniremen had reached positive conclusions 
from what they had read or heard, there 
is no indication that the news reports were 
biased or represented a studied effort to 
inflame the public. Meyer v. State, 218 Ark. 
440, 236 S.W.2d 996. Despite the defend- 
ant’s theory that it was impossible to obtain 
a fair-minded jury within the county, the 
court was convinced by testimony heard at 
firsthand that this goal had almost been 
reached. In these circumstances the conclu- 
sion that the asserted prejudice did not exist 
lay well within the limits of the court’s 
discretionary authority.” 


* * oO 


The appellants also argue that the jury panel 
should have been quashed because two of the 
jury commissioners, Jack Pickens and Milton 
Anderson, were members of business firms which 
had subscribed to a reward fund sponsored by 
the Little Rock Chamber of Commerce to be 
paid for information leading to the arrest and 
conviction of individuals responsible for the 
aforementioned crimes. We think this is without 
merit. 

In Arnold v. -State, 148 Tex.Cr.R. 310, 186 
S.W.2d 995, 158 A.L.R. 1356, the defendants 
were indicted by a grand jury for cattle thefts 
and convicted by a petit jury. Both the grand 
jury and the petit jury contained persons who 
were members of an association whose purpose 
was to help investigate and prosecute cattle 
thefts. The Court of Criminal Appeals of Texas 


held that such members were not disqualified. 


And in Corley v. State, 162 Ark. 178, 257 S.W. 
750, 751, the citizens of Newport had contribut- 
ed money to promote a law and order league, 
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and several of the veniremen had contributed 
money to this association. These veniremen 
testified that their contributions had been made 
for the purpose of suppressing lawlessness gen- 
erally, and no juror held competent was shown 
to have made a contribution for the purpose 
of prosecuting the appellant personally. The 
court in commenting upon this noted: 


“The veniremen were not disqualified by 
this bias. The rule is that a juror is not dis- 
qualified from trying a person accused of 
a particular crime because he has a pre- 
judice against the crime charged, if such 
prejudice against a particular crime would 
not prevent the juror from impartially con- 
sidering the question of the guilt of the ac- 
cused.” 


While the above cases deal with either grand 
or petit jurymen we can see no reason to apply 
a different rule of disqualification for jury com- 
missioners who are even further removed from 
the case than a petit juror. The bias, if any, 
of jury commissioners, Pickens and Anderson, 
was not toward the particular defendants in 
this case, but toward the crime committed. It 
was their desire to see the offenders punished, 
whoever they might be. It is certainly no dis- 
qualification that a jury commissioner or juror 
be prejudiced against lawlessness. “* * * 
(G)ood citizenship implies a respect for and 
obedience to all laws, so long as they are laws, 
and a willingness and desire to see them effec- 
tively administered.” Remer v. State, 3 Okl.Cr. 
706, 109 P.247, 249. 


Ill 


Finally the appellant, Perry, contends that 
the court erred in allowing the prosecution to 
offer proof of an offense in addition to the one 
for which he was being tried. The record shows 
that Perry and the other members of the confi- 
dential squad met on several occasions to plan 
the dynamiting of three different places. All 
three bombings were part of a single scheme 
and were carried out in rapid succession on the 
same night. In the case at bar Perry was being 
tried on the charge of dynamiting the School 
Board office. The court allowed the prosecu- 
tion to introduce proof of the entire plan and 
its execution, and this evidence showed that 
Perry was also implicated in the bombing of 
Nalley’s car. The jury were instructed that the 
proof concerning the other offense was not to 
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be considered with reference to the defendant's 
guilt of the charge on trial. 

The court’s ruling was correct. “If several 
crimes are intermixed, or blended with one an- 
other, or connected so that they form an in- 
divisible criminal transaction, and full proof 
by testimony, whether direct or circumstantial, 
of any one of them cannot be given without 
showing the others, evidence of any or all of 
them is admissible against a defendant on trial 
for any offense which is itself a detail of the 
whole criminal scheme.” Underhill’s Criminal 
Evidence (5th Ed.), § 207. 

The principle has often been recognized by 
this court. In the early case of Baker v. State, 
4 Ark. 56, we stated the rule as follows: “Gen- 
erally speaking, it is not competent for a pro- 
secutor to prove a man guilty of one felony, 
by proving him guilty of another; but where 
several felonies are connected together, and 
form part of one entire transaction, then the 
one is evidence to prove the character of the 
other. * * All the authorities concur, that the 
intention and design of the party are best ex- 
plained by a complete view of every part of his 
conduct at the time, and not merely from the 
proof of a single and isolated act or declaration; 
and it may so happen, that, from the nature of 
the offence charged, it is impossible to confine 
the evidence to proof of a single transaction.” 
Again, in Banks v. State, 187 Ark. 962, 63 
S.W.2d 518, 519, we said: “Moreover, the testi- 
mony of Mrs. May was competent for another 
reason, that is to say, if several crimes are in- 
termixed, or blended with one another, or con- 
nected so that they form an indivisible criminal 
transaction, and full proof by testimony, wheth- 
er direct or circumstantial, of any one of them 
cannot be given without showing the others, 
evidence of any or all of them is admissible 
against a defendant on trial for any offense, 
which is itself a detail of the whole criminal 
scheme. Thus, where two or more persons are 
assaulted at or about the same time and place, 
it will be permitted to prove all the assaults on 
the trial of one indictment for any one of them, 
for the reason that all the assaults are merely 
parts of one transaction and to prove one neces- 
sitates proof of all of them.” Other cases to fhe 
same effect include Johnson v. State, 152 Ark. 
218, 238 S.W. 23, and Mayfield v. State, 160 
Ark. 474, 254 S.W. 841. 


We have examined the other numerous as- 
signments of error but find no error as alleged 


[Vox. 6 


The judgment is affirmed in both cases. 


ROBINSON, J., not participating. 
2 * 


2 
JOHNSON, Justice (concurring). 


I concur in the result reached by the majority 
but for entirely different reasons than those ad- 
vanced in the majority opinion as to the appel- 
lants’ contentions on (1) Petition for Change 
of Venue, and (2) The alleged reception of 
statements as to other offenses charged against 
the appellant Perry. I am in full accord with 
the majority as to its reasoning on appellants’ 
contentions as to the refusal of the trial court 
to quash the jury panel. 

My basic difference with the majority is that 
I feel that the case should be affirmed, not be- 
cause no error was committed on denial of the 
Petition for Change of Venue, but because the 
error was harmless in the cases of these two ap- 
pellants. The same thing may be said with ref- 
erence to the statements made by the Prose- 
cuting Attorney and one witness with reference 
to the fact that there were other charges pend- 
ing against the appellant Perry. On this latter 
point, I cannot agree with the approach of the 
majority because, as I view it, the point raised 
by appellant is not that any improper evidence 
was received but rather that even though the 
trial court cautioned the jury to disregard such 
statements, it was impossible to erase the pre- 
judice which their utterance in the presence of 
the jury had created. 

As to appellants’ Petition for Change of 
Venue, I firmly believe that the trial court erred 
in denying the petition. The majority cites Leg- 
gett v. State, 227 Ark. 393, 299 S.W.2d 59, 60 to 
sustain the trial court’s action. It should be re- 
membered that in the Leggett case the trial 
court had heard the testimony of “hundreds of 
veniremen” and jurors had actually been select- 
ed at the time of the presentation of the peti- 
tion. Further, the court found that in the Leg- 
gett case there was no indication: “* * * that 
the news reports were biased or represented a 
studied effort to inflame the public * * *”. 
[Emphasis added.] In the case now before us, 
no jurors had been examined before the Court 
passed upon the Petition for Change of Venue. 
Without detailing the testimony of the witnesses 
called by the State or the appellants on this 
petition, I am of the opinion that when all of 
such testimony is considered, the overwhelming 
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preponderance of the evidence showed that a 
fair and impartial jury could not be selected in 
Pulaski County to try these cases. The second 
point of distinction between the cases now be- 
fore us and the Leggett case is that in the 
present cases the record clearly shows that the 
news articles, editorials and cartoons were “bi- 
ased” and did represent “a studied effort to in- 
flame the public.” 


Space will not permit a detailed recitation of 
the text, prominence, size of headlines, number 
of stories and slanted emphasis of the news ar- 
ticles. It is sufficient to say that no fair minded 
person could read the same without coming to 
the conclusion that the news editors were mag- 
nifying the crimes and deliberately attempting 
to create hostility toward the defendants. Sure- 
ly, no reasonable person would say that the edi- 
torials appearing in the Arkansas Gazette, 
wherein it was stated that the editors trusted 
that the Federal Bureau of Investigation had in- 
vestigated whether or not the defendants were 
communists, were not a “studied effort to in- 
flame the public.” This example could be multi- 
plied but this is a fair sample of the editorial 
treatment of the defendants. It is possible that 
fair minded men might differ as to the deli- 
berate intent of the editors in news treatment 
of the matter if this were all that appeared in 
the record, but, when the editorials are con- 
sidered it is clear, beyond the shadow of a 
doubt, that these editors not only attempted to 
prejudice the public against the defendants be- 
fore trial but also that these efforts were un- 
doubtedly successful. It is shameful that any 
responsible newspaper editor would attempt to 
pervert justice by preventing a defendant from 
being tried by fair and impartial jurors. It 
matters not how guilty the defendants may have 
been and undoubtedly were; this did not give 
license to deprive them of their constitutional 
right to trial by an unbiased jury. If we ever 
come to the point that we reason that “the end 
justifies the means” we will have destroyed our 
government of law and will have substituted a 
“government by men” which will surely lead to 
the doom and destruction of our great nation. 


Having stated my reasons for disagreeing 


with the treatment of the issue by the majority, - 


I advert to my reason for concurring in the re- 
sult, i. e., that the error was harmless. In Sul- 
lins v. State, 79 Ark. 127, 95 S.W. 159, 161, in 
discussing an error of the trial court in refusing 
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to sustain a challenge for cause against one of 
the trial jurors, we said: 


“For instance, if the undisputed evidence, 
not only on the part of the state, but also 
the testimony of the defendant himself, 
clearly shows the facts which make out the 
crime, then we think this court would not 
be justified in setting the conviction aside 
for such an error, for under such a state of 
facts the verdict would have been the same 
had the case been tried by any other un- 
biased and impartial jury. Now that is the 
case here, so far as the guilt of the defend- 
ant is concerned; for his own testimony 
shows that the killing of Radcliff was neith- 
er necessary nor excusable on his part.” 
[Emphasis added. ] 


In Anderson v. State, 197 Ark. 600, 124 S.W.2d 
216, 217, we upheld a first degree murder con- 
viction where confessions of conspirators had 
been improperly admitted against him saying: 


“They could not have been prejudicial in 
this case because the appellant, Joe Ander- 
son, testified and admitted the conspiracy, 
the robbery and the killing of Cooley. It is 
true he said that Cooley was shot when he 
was a few feet away and that he had noth- 
ing to do with the shooting, but it was done 
in furtherance of the conspiracy and all the 
conspirators were guilty the same as the 
one that actually did the shooting.” [Em- 
phasis added. } 


In Malone v. State, 202 Ark. 796, 798, 152 
S.W.2d 1019, 1022, in discussing an alleged im- 
proper argument of the prosecuting attorney we 
said: 


“Moreover, no prejudice could have re- 
sulted by that statement of the prosecuting 
attorney, and even where error is shown, if 
it is manifest from the record that no pre- 
judice resulted, this court will not reverse.” 
[Emphasis added. ] 


Turning now to the record in the cases here, 
I find that the appellant Coggins testified in 
open court and admitted his guilt, seeking only 
to minimize his turpitude by statements that he 
thought the bomb would only cause slight dam- 
age and did not realize the havoc which it 
would wreak. 

The appellant Perry testified in Chambers that 
the second of two confessions he made to the 
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Prosecuting Attorney was true and he did not 
make the confession because of coercion, 
threats, duress or promises of reward. This con- 
fession was read in evidence against him and 
constitutes an unqualified admission of guilt as 
an accessory before the fact. This justified and 
demanded his conviction as a principal and 
based on the record before us, no fair minded 
jury could have come to any other conclusion, 
the distinction between accessory before the 
fact and principal having being abolished. Ark. 
Stats. Sec. 41-118. 


By virtue of both appellant’s own testimony, 
they would have been convicted by any fair 
minded jury and the convictions should stand 
because the error in denying the Petition for 
Change of Venue was harmless. 


The contention of appellant Perry as to error 
in refusing to grant a mistrial because of state- 
ments of the prosecutor anda witness to the 
effect that other charges were pending against 
him is without merit because the error, if any, 
was harmless in view of his testimony—which, 
in effect, confessed guilt. 





[Vou. 6 


On this last point, the opinion of the majority 
goes to a point which I don’t understand from 
the briefs to be raised by appellant and which, 
as I see it, could not properly be raised since 
the record shows that the Court did not admit 
evidence of similar offenses on the part of the 
defendant but instead charged the jury to dis- 
regard the improper statements. The appellant 
only contends that the admonitions of the Court 
were insufficient to remove the alleged pre- 
judice created by these utterances. This conten- 
tion is untenable for two reasons: (1) The ap- 
pellant’s admittedly true confession related his 
participation in and guilt of another crime, as 
well as guilt of the crime for which he was 
being tried. In this state of the record, it can- 
not be said that any prejudice resulted to the 
appellant because of the excluded statements 
of the Prosecuting Attorney and a witness. No 
objection was made to the reading of appellant's 
confession on the ground that it showed his 
guilt in another crime, and, indeed, none could 
have been properly made. (2) The admonition 
was ample to remove any possible prejudice. 
Smith v. State, 222 Ark. 650, 262 S.W.2d 272. 














EDUCATION 
Public Schools—Georgia 


LEGISLATURES 


Act No. 13 of the 1961 session of the General Assembly of Georgia, approved by the gov- 
ernor on January 31, 1961, provides for a system of local option elections on the clos- 
ing and reopening of schools within a single county, city, or local system‘ 


AN ACT to provide for suspension and reopening 
of public schools; to provide for the call of 
an election on said issue, to prescribe the 
procedure relating thereto; to provide that 
teachers’ and other contracts shall not be 
affected by such suspension but that the 
compensation thereunder shall continue under 
specified terms; to provide for a continuation 
of state funds to any local system closed 
hereunder; to authorize the State Board of 
Education to promulgate rules and regulations 
providing for computation of such state funds; 
to provide for suspension of the compulsory 
school attendance law; to define “local school 
system”; to repeal conflicting laws; and for 
other purposes. 


Be it enacted by the General Assembly 
of Georgia: 


Section 1. Any county, city or other local 
school system board of education may ‘at any 
time, by resolution of a majority of the mem- 
bers, call an election on the question of suspend- 
ing operation of the public schools under said 
board’s jurisdiction; provided, that it shall be the 
duty of said board to call such an election when 
a petition signed by at least fifteen (15%) per 
cent of the registered voters residing within the 
local system is presented to the board request- 
ing such an election. 


Section 2. A certified copy of the resolu- 
tion calling an election under Section 1 hereof 
shall be delivered to the Ordinary, and it shall 
be his duty within not less than five (5) days 
after receipt thereof to issue a call for such 
election by publishing notice of the time and 
place thereof once a week for two (2) weeks 


(without regard to the number of days) in the 


newspaper in which county advertisements are 
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published. Said election shall be called to be 
held by the Ordinary not less than fifteen (15) 
nor more than thirty (30) days after the call 
thereof by the Ordinary. Only persons qualified 
to vote for members of the General Assembly 
within the limits of the system affected shall 
be entitled to vote in such election. The ballots 
to be used in such election shall have imprinted 
thereon the words “For Suspension of Public 
Schools in (name of system),” and, “Against 
Suspension of Public Schools in (name of sys- 
tem).” The Ordinary shall canvass the ballots 
and certify the results thereof to the local board 
of education. The cost of conducting all elec- 
tions under this Act shall be paid from County 
funds as now provided for general elections. 


Section 3. If a majority of the qualified 
voters voting in said election vote in favor of 
suspending operation of the schools in such 
local system, it shall be the duty of the local 
school board thereof to suspend operation of 
said schools and to close same, in which event 
the board shall take all steps necessary to pre- 
serve and protect school properties during and 
after such suspension. After such suspension, the 
local board of education and superintendent 
shall continue to function for the purpose of 
administering such duties as may be authorized 
or required by law. Such suspension shall not 
affect the contracts of any principals, teachers 
and other school personnel with the local sys- 
tem, but all such persons shall continue to re- 
ceive the salary or other compensation there- 
under provided until such time as other suitable 
and adequate employment is obtained, but in 
no event to continue beyond the contract term; 
nor shall such suspension impair the obligation 
of any other indebtedness incurred by the local 
system for the operation of public schools prior 
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to suspension, or for temporary loans, or for 
capital outlay, whether by bonded indebtedness, 
rentals due under lease contracts with the State 
School Building Authority, or otherwise. 


Section 4, Where a local school system has 
suspended operation of its public schools as 
herein provided, such system shall continue to 
receive state funds in amounts computed by the 
State Board of Education, so far as possible, in 
accordance with laws now or hereafter in force 
governing the allocation and distribution of 
state funds for educational purposes to local 
units of administration. Such funds shall be 
allotted in such manner as will insofar as pos- 
sible reflect the amount of state money which 
such local school system would receive if the 
public schools were open during the school 
year in question. 


Section 5. Any local board of education 
may at any time by resolution of a majority of 
the members, call for an election on the question 
of reopening the public schools under its juris- 
diction; provided, that an election shall be called 
by the Board when a petition signed by not less 
than fifteen (15%) per cent of the qualified 
registered voters residing within the local system 
is presented to the Board. Such election shall be 
called, advertised, financed and conducted in 
the same manner as hereinbefore provided for 
elections on the question of suspending opera- 
tion of the schools. The ballots shall have im- 
printed thereon, “For Reopening of Schools in 
(name of system),” and “Against Reopening of 
Schools in (name of system).” If a majority of 
the voters voting in such election vote in favor 
of reopening the schools, it shall be the duty of 
the local board to accomplish such reopening at 
the earliest possible date but not later than 30 
days after said election. 
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Section 6. When, for the same school year, 
there has been an election on the question of 
suspending or reopening the schools in a given 
local system, it shall be discretionary only and 
not mandatory with the board thereof as to 
whether a second election on either of such 
questions shall be held, notwithstanding the filing 
with the board of a petition as hereinbefore 
provided. 


Section 7. When the schools have been sus- 
pended in any local system under this Act, the 
compulsory school attendance law shall become 
inoperative in such system, and no child in such 
system shall be entitled as of right to attend a 
public school therein or elsewhere. 


Section 8, In the event any section, sub- 
section, sentence, clause or phrase of this Act 
shall be declared or adjudged invalid or uncon- 
stitutional, such adjudication shall in no manner 
affect the other sections, subsections, sentences, 
clauses or phrases of this Act, which shall remain 
of full force and effect, as if the section, sub- 
section sentence, clause or phrase so declared or 
adjudged invalid or unconstitutional was not 
originally a part hereof. The General Assembly 
hereby declares that it would have passed the 
remaining parts of this Act if it had known that 
such part or parts hereof would be declared or 
adjudged invalid or unconstitutional. 


Section 9. As used herein, the words “local 
school system” shall mean and include all county, 
city, independent and other public school sys- 
tems in existence in this state whether created 
before or after the Constitution of 1877. 


Section 10. All laws and parts of laws in 
conflict herewith are hereby repealed. 





EDUCATION 


Public Schools, Tuition Grants—Georgia 


Act No. 14 of the 1961 session of the General Assembly of Georgia, approved by the gov- 


ernor on January 31, 1961, provides for a system of tuition grants of state and local 
school funds to children who wish to attend a non-sectarian private school. 


AN act To implement Article VIII, Sec. XIII, 
Par. I of the Constitution of Georgia by pro- 
viding grants of state and local funds for 


school children; to prescribe the amount, 
terms and conditions, and manner of payment; 
to authorize supplements to such grants from 
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state funds; to provide for grants where the 
local system wrongfully fails or refuses to 
make such grants; to provide misdemeanor 
punishment for violation of any terms of this 
Act or for the making of any false statement 
in writing under this act; to define terms; to 
specifically repeal certain Acts; to amend 
Code Sections 32-909 and 32-937 relating to 
powers of county boards of education so as to 
redefine same; to repeal conflicting laws; and 
for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 


Section 1. It is the purpose of this Act to 
implement Article VIII, Section XIII, Par. I of 
the Constitution of Georgia, and to further 
secure the constitutional rights of school chil- 
dren to attend private schools of their choice in 
lieu of public schools. 


Section 2. Every school child in this State 
between the ages of six (6) and nineteen (19) 
who has not finished or graduated from high 
school, in lieu of attending the public schools, 
shall be entitled to receive from the local board 
of education or other local governing authority 
wherein such child resides, a grant of state and 
local funds to be expended for the purpose of 
attending a nonsectarian private school. The 
amount of each such grant shall be determined 
by dividing the total state and local funds for 
each school year available in the local school 
system for teachers’ and other school personnels’ 
salaries, pupil transportation and other items 
of current expense, by the number of pupils in 
such local system; provided, however, the local 
board may prescribe differentials as between 
grants for elementary pupils and grants for high 
school pupils. Where capital outlay or other 
funds are available and not obligated under 
bonded indebtedness or as rentals to the State 
School Building Authority, or otherwise, such 
funds may also be included in such computation 
for distribution as grants hereunder. The Gov- 
ernor and State Board of Education are also 
authorized to make available to the several local 
school systems such additional sums of state 
funds as may be available, to be used 
by such local system in 
the education grants hereinbefore provided. 
Said grants shall be paid by check to the par- 
ent, legal guardian or custodian of the child 
entitled thereto. 


supplementing | 
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Section 3. For the purpose of implement- 
ing this Act, the local boards of education are 
hereby authorized and directed to prescribe the 
necessary application forms to be used by per- 
sons applying for such grants. 


Section 4. If the State Superintendent of 
Schools determines that any local school system 
wrongfully fails or refuses to pay any grant as 
hereinbefore provided, he may direct the pay- 
ment from state funds of such grant in the same 
amount and manner as if such grant had been 
made by the local system, and all such sums so 
paid shall be deducted from the state funds to 
which such local system otherwise would have 
been entitled under applicable law. 


Section 5. Any person who shall knowing- 
ly make any false statement in writing in any 
application or form required or authorized un- 
der this Act; or any parent, legal guardian or 
custodian who uses or permits to be used any 
grants hereunder made for purposes other than 
for education in the manner applied for, shall 
be guilty of a misdemeanor and punished as pro- 
vided by law. 


Section 6. As used herein, the words “local 
school system” shall mean and include all 
county, city, independent and all other public 
school systems in existence in this State, whether 
created before or after the Constitution of 1877. 


Section 7. Section 32-937 of the Code, re- 
lating to admission to the common school system, 
as amended by an act approved March 9, 1945 
(Ga. Laws 1945, p. 397), is hereby amended by 
striking said section and by substituting in lieu 
thereof the following: 


“Section 32-937. Admission to all common 
schools shall be gratuitous to all children 
between the ages of six (6) and nineteen 
(19) years residing in the districts in which 
the schools are located. Honorably dis- 
charged veterans of World War II may at- 
tend the common schools of this State, re- 
gardless of age, under rules and regulations 
promulgated by the State Board of Educa- 
tion. The State Board of Education is au- 
thorized to require the payment of fees for 
tuition or to provide the facilities free of 
charge if, in its judgment, it is most con- 
ducive to the welfare of the State and the 
veterans desiring to attend the common 
schools of this State.” 
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Section 8, All laws heretofore enacted deal- 
ing with education grants, more specifically an 
Act approved February 6, 1956 (Ga. Laws 1956 
Vol. 1, p. 6), and an Act approved February 3, 
1959 (Ga. Laws 1959 Vol. 1, p. 15); also an Act 
relating to the control and limitation of educa- 
tion funds, approved February 11, 1955 (Ga. 
Laws 1955, p. 174); and an Act relating to the 
limitation upon the powers of taxation of in- 
dependent school systems, approved March 10, 
1959 (Ga. Laws 1959 Vol. 1, p. 157), as amended 
by an Act approved February 19, 1960 (Ga. 
Laws 1960 Vol. 1, p. 147-149), are hereby re- 


pealed. 


Section 9. Code Section 32-909, as amend- 
ed by Acts approved February 10, 1937 (Ga. 
Laws 1937, pp. 882, 892) and February 1, 1946 
(Ga. Laws 1946, pp. 206, 207), which section 
relates to the powers of school boards, is hereby 
amended by striking said section and by sub- 
stituting in lieu thereof the following: 


“Section 32-909. The county boards of 
education shall have the power to purchase, 
lease, or rent school sites; build, repair or 
rent schoolhouses, purchase maps, globes, 
and school furniture, and make all arrange- 
ments necessary to the efficient operation of 
the schools. The said boards are invested 
with the title, care and custody of all school- 
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houses or other property, with power to 
control the same in such manner as they 
think will best serve the interests of the 
common schools; and when, in the opinion 
of the board, any schoolhouse site has be- 
come unnecessary or inconvenient, they may 
sell the same in the name of the county 
board of education; such conveyance to be 
executed by the president or secretary of the 
board, according to the order of the board. 
They shall have the power to receive any 
gift, grant, donation, or devise made for the 
use of the common schools within the re- 
spective counties, and all conveyances of 
real estate which may be made to said 
boards shall vest the property in said board 
of education and their successors in office. 
In respect to the building of schoolhouses, 
the said board of education may provide for 
the same by a tax on all property located 
in the county and outside the territorial 
limits of any independent school system. The 
construction of all public school buildings 
must be approved by the superintendent 
and board of education and must be accord- 
ing to the plans furnished by the county 
school authorities and the State Board of 
Education.” 


Section 10. All other laws and parts of laws 
in conflict herewith are hereby repealed. 





EDUCATION 
Public Schools—Georgia 


Act No. 15 of the 1961 session of the General Assembly of Georgia, approved by the gov- 
ernor on January 31, 1961, specifies procedures for appeal from the determinations 
of local boards of education on questions of construction and administration of the school 
law. The powers of the state board of education are also redefined. 


AN ACT to amend Code Section 32-910, as amend- 
ed, relating to appeals to the State Board 
of Education, so as to redefine the school 
systems from which such appeals may be 
taken; to redefine the procedure on such 
appeals; to repeal Section 6 of an Act ap- 
proved February 10, 1937 (Ga. Laws 1937, 
pp. 864, 867) relating to appeals to the State 
Board; to amend Section 3 of said Act, re- 


lating to the powers of the State Board, so as 
to redefine same; to repeal conflicting laws; 
and for other purposes. 


Be it enacted by the General Assembly of Geor- 
gia as follows: 


Section 1. Code Section 32-910 of the 
Code, as amended by an Act approved March 
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2A, 1947 (Ga. Laws 1947, p. 1189), relating to 
appeals to the State Board of Education, is 
hereby amended by striking said section and by 
substituting in lieu thereof the following: 


“Section 32-910. The county, city or other 
independent board of education shall con- 
stitute a tribunal for hearing and determin- 
ing any matter of local controversy in ref- 
erence to the construction or administration 
of the school law, with power to summon 
witnesses and take testimony if necessary, 
and when such board has made a decision, 
it shall be binding on the parties; provided 
however, either party shall have the right 
to appeal to the State Board of Education, 
which appeal shall be made through the 
local superintendent of schools in writing 
and shall distinctly set forth the question in 
dispute, the decision of the local board, a 
transcript of the testimony and other evi- 
dence adduced before the board certified 
as true and correct by the local superin- 
tendent, and a concise statement of the 
reasons why the decision below is com- 
plained of. This section shall apply to all 
county, city, or independent school systems 
in this state, regardless of when created. 
The State Board shall provide by regula- 
tion for notice to the parties and hearing 
on the appeal.” 


Section 2. Section 6 of an Act approved 
February 10, 1937 (Ga. Laws 1937, pp. 864, 
867), relating to appeals to the State Board of 
Education, is hereby repealed. 


Section 3. Section 3 of said Act, relating 
to the powers of the State Board is hereby 





“Section 3. The State Board of Education 
shall provide rules and regulations pre- 
scribing a course of study for all common 
and high schools receiving State aid and 
may, in their discretion, approve additional 
courses of study set up by the local units of 
administration; provide for curriculum re- 
visions and for the classification and certi- 
fication of teachers. They shall make such 
rules and regulations as may be necessary 
for the administration of the common school 
fund. They shall prepare and submit to the 
Governor and General Assembly of the 
State of Georgia an estimate of the funds 
necessary for the operation of the State 
Public School System. They shall have gen- 
eral supervision of the State Department 
of Education and shall employ and dismiss, 
upon the recommendation of the State 
Superintendent of Schools, such clerical 
employees, supervisors, administrators, and 
other employees as may be necessary for 
the efficient operation of the common school 
system. They shall set aside the necessary 
funds for the maintenance of the office of 
the State Department of Education and the 
State Superintendent of Schools, the amount 
and sufficiency of said funds to be in the 
discretion of the State Board of Education, 
said funds to be disbursed by the State 
Superintendent of Schools in the payment 
of salaries and travel expense of employees; 
for printing, communication, equipment, re- 
pairs and other expenses incidental to the 
operation of the State Department of Edu- 
cation.” 


293 








amended by striking said section and by sub- Section 4, Ali laws and parts of laws in 
stituting in lieu thereof the following: conflict herewith are hereby repealed. 
EDUCATION 


Public Schools—Louisiana 


Act No. 4 of the third extraordinary 1960 session of the Louisiana Legislature, approved by 
the Governor on January 12, 1961, provides for the election of a New Orleans Parish School 
Board, appoints an interim board, and repeals or revokes other acts or resolutions concern- 
ing the board, including Resolutions 10 and 17 of the first extraordinary 1960 session, 5 








294 RACE RELATIONS LAW REPORTER 





[Vou. 6 


Race Rel. L. Rep. 1202, 1203, and Act 17 of the first extraordinary 1960 session, 5 Race Rel. 
L. Rep. 1191. For judicial comment on those acts, see 5 Race Rel. L. Rep. 1000. For ju- 
dicial comment on this act, see 6 Race Rel. L. Rep. 74, supra. 


An ACT to amend and re-enact Sub-part C of 
Chapter 1 of Title 17 of the Louisiana Revised 
Statutes of 1950, Sections 121 through 128 of 
said Title, relative to the Orleans Parish 
School Board; to provide for the election of 
the members of the Orleans Parish School 
Board at the congressional elections beginning 
with the next such election; to name, consti- 
tute, designate and appoint the members of 
said Orleans Parish School Board to serve in 
the interim until said election is held; to pro- 
vide that said Board shall be the successor in 
law of the Orleans Parish School Board abol- 
ished by Acts 17 and 25 of the First Extra- 
ordinary Session of the Louisiana Legislature 
of 1960; to terminate and revoke the suspen- 
sion of Part II of Title 17-of said Revised 
Statutes made by House Concurrent Resolu- 
tions Numbered 10 and 17 and Act 17 of the 
First Extraordinary Session of the Louisiana 
Legislature of 1960; and to repeal all laws or 
parts of laws in conflict with this Act, and 
particularly Act 2 of the Second Extraordinary 
Session of 1960. 


WHEREAS, the Supreme Court of Louisiana 
in the matter entitled Singelmann, et al. vs. 
Davis, et al., No. 45,447 on the docket of said 
Court, has sustained the constitutional power of 
the Legislature of Louisiana to provide the man- 
ner of filling all offices created by it, as well as 
its constitutional power to abolish such offices; 
and, 

WHEREAS, the Orleans Parish School Board, 
in existence prior to November 8, 1960, was 
abolished by laws which became effective on 
that date; and, WHEREAS, it is the purpose of 
this Legislature to create an Orleans Parish 
School Board as the successor in law of the Board 
abolished as aforesaid; NOW THEREFORE, 


Be it enacted by the Legislature of Louisiana: 
Section 1. That Sub-part C of Chapter 1 of 
Title 17 of the Louisiana Revised Statutes of 
1950, Sections 121 through 128, as amended, is 
hereby amended and re-enacted to read as fol- 
lows: 
§ 121. Election of members; qualifications; 
compensation; vacancies; Interim 
members 


There is hereby created a school board 


for the Parish of Orleans, to be known and 
designated “Orleans Parish School Board,” 
to consist of five members, to be elected at 
large from the Parish of Orleans at the 
congressional elections in said Parish in ac- 
cordance with law. The members to serve 
in the interim from the time this Act takes 
effect until the next congressional election 
in the Parish of Orleans are hereby named, 
constituted, designated and appointed as 
follows: 


Emile A. Wagner, Jr., of the Parish of 
Orleans 

Robert L. Hickerson, of the Parish of 
Orleans 

F. Otway Denny, of the Parish of Orleans 

John Singreen, of the Parish of Orleans 

Edward J. Penedo, of the Parish of Or- 
leans 


No commissions shall be required or nec- 
essary for the persons above named and this 
Act shall be sufficient to evidence the rights 
of said persons to said offices, but each such 
person shall subscribe to the oath provided 
by law and the filing of such oath shall 
constitute possession of the office to which 
each of said persons is herein appointed. 


Beginning with the next congressional election 
in the Parish of Orleans, the members of the 
Orleans Parish School Board shall be elected as 
provided in the primary and general election 
laws for other parish school boards. The first 
members elected shall draw lots for two terms 
of two years, two terms of four years, and one 
term of six years, and their successors shall be 
elected for terms of six years. 

The members of the Orleans Parish School 
Board shall have the same qualifications as those 
in the other parishes of the state. The members 
of the said Board shall serve without pay, and 
the Board shall meet monthly and at such called 
meeting as the president may require. 

All vacancies in the membership of the Board 
caused by death, resignation, or otherwise, shall 
be filled by appointment by the Governor. 

The Orleans Parish School Board herein 
created shall be the successor in law of the 
Orleans Parish School Board abolished on No- 
vember 8, 1960. It is constituted a body corporate 
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with the power to sue and be sued under the 
name and style Orleans Parish School Board. 
Citation shall ‘be served on the president of the 
Board and in his absence on the vice-president. 


§ 122. Application of general laws and reg- 
ulations of state board of educa- 
cation 

All laws, and all rules and regulations of the 
state board of education governing other parish 
school boards throughout the state, shall govern 
the Orleans Parish School Board, except as other- 
wise specifically provided in this Title. 


§ 123. Superintendent of schools as treas- 
urer of board; bond 

The superintendent of public schools of the 
Parish of Orleans shall be exofficio the treasurer 
of the Orleans Parish School Board and shall 
receive all funds apportioned by the state to the 
City of New Orleans or received or collected 
for the support of the free public schools from 
any and all sources. He shall give bond, with 
security in the sum of Fifty Thousand Dollars 
($50,000.00) in favor of the board and its suc- 
cessors in office, to be accepted and approved 
by the board and recorded in the mortgage office 
of the parish, which bond shall then be filed and 
kept on record in the office of the board. The 
filing of the bond and the taking and filing 
the usual oath of office before any officer au- 
thorized to administer the same, shall qualify 
the treasurer to act. The board shall designate 
the officers or persons who shall sign checks or 
warrants drawn against the school funds. All 
persons so authorized shall furnish a surety bond 
of not less than Fifty Thousand Dollars ($50,- 
000.00), for the faithful performance of their 
duties. 


§ 124. Appropriations, authority to make 
The Orleans Parish School Board may make 
annual appropriations out of any of its funds to 
the teachers’ retirement fund of the public 
schools of the parish; these appropriations shall 
not be less than Thirty Thousand Dollars ($30,- 
000.00) each year. The board may make addi- 
tional appropriations to be used as a special 
fund for such aged and infirm teachers as are, 
under the laws in effect on July 26, 1922, re- 
ceiving less than Twenty-Five Dollars ($25.00) 
a month. . 


§ 125. Normal schools; authority to main- 
tain; salary schedules 

The Orleans Parish School Board may main- 

tain one or more normal schools for the profes- 
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sional training of teachers. The course of study 
pursued in such schools must be approved by the 
state board of education. All graduates of these 
normal schools shall be awarded diplomas. The 
normal schools in existence on July 29, 1942, 
under the authority of this Section, may award 
the degree of bachelor of arts and bachelor of 
science to graduates who complete four-year 
courses approved by the state board of educa- 
tion. Wherever the Orleans Parish Board fixes 
salary schedules to distinguish between teachers 
employed on July 29, 1942, who have certificates 
based on degrees from recognized colleges or 
universities and certificates issued by the state 
board on the basis of a two vears normal course, 
or on other qualifications accepted by the state 
board of education, and in which cases the 
teachers are on the same level of experience, the 
Orleans Parish School Board shall in no instance 
pay to the teacher holding the certificate based 
on the two years normal course, or on other 
qualifications accepted by the state board of 
education, a salary which shall be less than that 
paid to the holder of the certificate based on a 
college degree by an amount exceeding Fifteen 
Dollars ($15.00) per month, or One Hundred 
Fifty Dollars ($150.00) per annum. 


§ 126. Courses of study and text books; 
authority to adopt 

The Orleans Parish School Board has author- 
ity to prepare courses of study for use in public 
schools of Orleans Parish, subject to the ap- 
proval of the state board of education, and to 
adopt text books for use in the public schools 
of Orleans Parish, subject to the approval of the 
state board of education. 


§ 127. Revenues of parish school board; 
duty to secure 
The Orleans Parish School Board or its suc- 
cessor in law, shall secure its revenues as pro- 
vided in the Constitution of the state. 


§ 128. Contracts; bids 

When required so to do by existing state law, 
all contracts for public works or for materials 
and supplies ordered by the Orleans Parish 
School Board shall be advertised by the board 
in accordance therewith. The board shall have 
the right to appoint, by proper resolution, a 
committee consisting of three or more of its em- 
ployees to publicly open all bids at the time and 
place specified in the advertisement, outside of 
the presence of the board. The said committee 
shall then tabulate all bids so received, and 
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furnish the board with said written tabulation. 
The board shall then let the contract, or reject 
all bids, within the time specified in the adver- 
tisement. 


Section 2. That the suspension of Part II of 
Title 17 of the Louisiana Revised Statutes of 
1950, Sections 51 through 127, effected by House 
Concurrent Resolutions Numbered 10 and 17 
and Act 17 of the First Extraordinary Session 
of the Louisiana Legislature of 1960, be and said 
suspension, or suspensions, is hereby revoked, 
terminated and repealed. 
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Section 3. That all laws or parts of laws in 
conflict with this Act be and the same are hereby 
repealed. Act 2 of the Second Extraordinary 
Session of the Louisiana Legislature of 1960 is 


hereby repealed. 


Section 4. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, 
in accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by 
the Governor. 





EDUCATION 


Public Schools—Louisiana 


Senate Concurrent Resolution No. 7 of the third extraordinary 1960 session of the Louisiana 
Legislature, approved on December 12, 1961, provides for the removal from office of the 
Orleans Parish superintendent of schools. See, also, 5 Race Rel. L. Rep. 1000, 1191, 1202, 
1204, For judicial comment on this act see 6 Race Rel. L. Rep. 74, supra. 


WHEREAS, Act 17 of the First Extraordinary 
Session of the Legislature of Louisiana for the 
year 1960, which became effective November 
8, 1960, withdrew, reclaimed, suspended and 
reserved to the Legislature of Louisiana all 
powers, duties and functions previously vested 
by law in parish school boards in parishes hav- 
ing a population of over 300,000 persons and 
repealed all laws or parts of laws in conflict with 
said Act 17; and, 


WHEREAS, the Parish of Orleans contains a 
population of more than 300,000 persons; and, 


WHEREAS, since the effective date of the 
said Act 17 of the First Extraordinary Session of 
1960, the Legislature of Louisiana has been the 
governing authority of the public school system 
of the Parish of Orleans; and, 


WHEREAS, House Concurrent Resolution 
No. 18, adopted November 13, 1960, effective on 
said date, provided in part: 


“BE IT FURTHER RESOLVED, that 
Dr. James F. Redmond and Samuel I. Ros- 
enberg be, and they are hereby relieved of 
any and all duties in connection with the 
operation of the Public School System of 


the Parish of Orleans, and they are hereby 
discharged from their respective employ- 
ments as Superintendent and Attorney, 
respectively.” 


and, 


WHEREAS, James F. Redmond has, in spite 
of the above quoted provision of said Concur- 
rent Resolution, from and after the effective date 
thereof, sought to disregard the fact of his re- 
moval from the office of Parish Superintendent 
of Schools for the Parish of Orleans and has pre- 
tended to and continues to pretend to hold said 
office, and has attempted to exercise and usurp 
the functions thereof, although having no legal 
right whatever thereto; and, 


WHEREAS, the said James F. Redmond, 
from and after November 13, 1960, the effective 
date of the aforementioned House Concurrent 
Resolution No. 18, has violated the aforemen- 
tioned Act 17 of the First Extraordinary Session 
of 1960 and particularly Section 4 of said Act 
which reads as follows: 


“Section 4. Any person who obstructs or 
in any manner attempts to obstruct or pre- 
vent the duly authorized members of the 
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Louisiana Legislature or any of the em- 
ployees of the Legislature from exercising 
the powers, duties and functions assumed 
by this Act, or any person who has custody 
of any property, books, records and papers 
pertaining to the operation of said schools 
and refuses to deliver such custody and 
possession to said members of the Legisla- 
ture or employees engaged in the operation 
of said schools under this Act, and any per- 
son who attempts to exercise or perform any 
of the powers, duties and functions assumed 
by this Act, without authority from the 
Legislature or its authorized members, shall 
be deemed guilty of a misdemeanor, and 
upon conviction by court of competent 
jurisdiction shall be fined not less than Five 
Hundred Dollars ($500.00) nor more than 
One Thousand Dollars ($1000.00) and be 
sentenced to serve not less than sixty (60) 
days and not more than six (6) months in 
the parish jail, and no judge shall have 
authority to remit such fine or suspend such 
sentence.” 


and, 


WHEREAS, Article IX, Section 3, of the Con- 
stitution of Louisiana, reads as follows: 


“§ 3. Removal on address by legislature 
Section 3. For any reasonable cause, 
whether sufficient for impeachment or not, 
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any officer, except the Governor or acting 
Governor, on the address of two-thirds of 
the members elected to each house of the 
Legislature, shall thereby be removed, and 
be ineligible to succeed himself. The cause 
or causes for which such removal is made 
shall be stated at length in the address and 
printed in the journals of both houses.” 


and, 

WHEREAS, the Legislature of Louisiana 
finds that from and after November 13, 1960, 
there was reasonable cause for the removal of 
the said James F. Redmond from the office of 
Parish Superintendent of Schools for the Parish 
of Orleans, 


NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, two-thirds 
(2/3) of the members elected to each House 
concurring, that by virtue of the authority vested 
in said Legislature by the provisions of the 
above quoted Article IX, Section 3, of the Con- 
stitution of Louisiana, James F. Redmond be and 
he is hereby addressed out of and removed from 
the office of Parish Superintendent of Schools 
for the Parish of Orleans, effective from and 
after November 13, 1960. 


BE IT FURTHER RESOLVED that the as- 
sistant sergeant-at-arms of the Legislature of the 
State of Louisiana may be used to carry out the 
provisions of this resolution. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 8 of the third extraordinary 1960 session of the Louisiana 
Legislature condemns the contempt citations directed against certain Louisiana officials by 
a United States district court. (5 Race Rel. L. Rep. 1000). 


WHEREAS, it has been reported in the press 
that the Honorable C. C. Aycock, Lieutenant 
Governor and President of the Senate, Honorable 
J. Thomas Jewell, Speaker of the House of 
Representatives, and Honorable Shelby M. Jack- 
son, State Superintendent of Education, have 
been cited by the United States District Court 
for the Eastern District of Louisiana as being 
in contempt of said Court for having failed to 


cause the teachers and other employees of the 
two integrated schools in the Parish of Orleans. 
to have been paid; and, 


WHEREAS, if the said Lieutenant Governor, 
the said Speaker of the House of Representatives 
and the said State Superintendent of Education 
had caused said employees of said schools to 
have been paid, they would have been in viola- 
tion of the Constitution and laws of the State of 
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Louisiana, the public policy of the State of 
Louisiana, the polices of the State Board of Edu- 
cation and the affirmative directions of the Legis- 
lature of Louisiana; and, 


WHEREAS, the said Lieutenant Governor, the 
said Speaker and the said Superintendent have 
carried out the instructions of this Legislature 
in respect to the public school system of the 
Parish of Orleans in every respect and have 
performed only ministerial duties delegated to 
them by this Legislature; and, 


WHEREAS, the said Lieutenant Governor, the 
said Speaker and the said Superintendent have 
faithfully performed said ministerial duties in 
the manner directed by this Legislature and 
should be commended therefor; and, 


WHEREAS, the reported contempt citations 
directed against them are unsound, tyrannical 
and further evidence the determination of the 
said United States District Court for the Eastern 
District of Louisiana to destroy the sovereignty 
of the State of Louisiana and to deny this Legis- 
lature the exercise of its constitutional powers. 


NOW, THEREFORE, BE IT RESOLVED by 


the Legislature of Louisiana, the House of Rep- - 


resentatives and the Senate concurring, that the 
Honorable C. C. Aycock, Lieutenant Governor 
and President of the Senate, Honorable J. 
Thomas Jewell, Speaker of the House of Rep- 
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resentatives, and Honorable Shelby M. Jackson, 
State Superintendent of Education, be and they 
are hereby commended for having faithfully 
performed the duties delegated to them by this 
Legislature and for having performed their 
sworn duties pursuant to the Constitution and 
laws of the State as directed by the Legislature 
of Louisiana. 


BE IT FURTHER RESOLVED that this 
Legislature go on record as condemning the 
reported contempt citations as tyrannical, un- 
reasonable, unsound, illegal and as representing 
the further determination of the United States 
District Court for the Eastern District of Lou- 
isiana to destroy not only the sovereignty of this 
State, but to attempt to intimidate officials who 
have performed their sworn duties in the man- 
ner prescribed by the Constitution and laws of 
this State pursuant to the directions of this 
Legislature. 


BE IT FURTHER RESOLVED that copies 
of this Resolution be forwarded by the Clerk 
of the House of Representatives to the Judges of 
the United States District Court for the Eastern 
District of Louisiana and to the Honorable 
Richard T. Rives, Circuit Judge, United States 
Court of Appeals, Fifth Circuit, who has sat on 
the three-judge Court constituted as the United 
States District Court for the Eastern District of 
Louisiana. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 9 of the third extraordinary 1960 session of the Louisiana 
Legislature, approved on December 22, 1960, condemns federal court decrees which are 
alleged to have prevented payment of school teachers before the Christmas holidays (5 Race 
Rel. L. Rep. 1020) and repeats legislative assurances that teachers will be paid. 


WHEREAS, The Legislature of Louisiana, 
had, prior to Wednesday, December 21, 1960, 
made and practically completed necessary plans 
for the payment of the salaries of teachers and 
other employees of the public school system of 
the Parish of Orleans; and, 


WHEREAS, these plans and arrangements 
consisted of advancing by the State of Louisiana 
all March and April allotments due to the Parish 


of Orleans for the operation of its public schools, 
which advances were to be reimbursed to the 
State from the proceeds of a loan in the process 
of negotiation by the Legislature of Louisiana 
from a number of New Orleans banks; and, 


WHEREAS, this Legislature and numerous 
other officials of Louisiana have frequently ex- 
pressed their intent and desire to pay all salaries 
permitted by law, provided there was no inter- 
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ference by the numerous persons and groups 
who have been opposing Legislative action in 
the Federal Court in New Orleans; and, 

Whereas, the three-judge Federal District 
Court, on Wednesday, December 21, 1960, 
granted a sweeping restraint against the State 
of Louisiana, its government and its people, the 
full text of which is not yet available and the 
extent and effect of which are not readily as- 
certainable, 


NOW, THEREFORE, BE IT RESOLVED by 
the Legislature of Louisiana, the House of Rep- 
resentatives and the Senate concurring, that 
parties plaintiff, James F. Redmond, former 
Superintendent; Louis Reicke, Matthew Suther- 
land, Theodore Shepperd, Lloyd Rittner, former 
members of the now defunct Orleans Parish 
School Board, the National Association for the 
Advancement of Colored People, the thirty-one 
complaining white parents, the United States 
Department of Justice, and all others acting in 
concert with these complainants, who have se- 
cured the aforementioned Court order, appar- 
ently prohibiting us from paying these just and 
valid obligations prior to Christmas as was origi- 
nally scheduled, be and they are hereby con- 
demned and censured by this Legislature for 
their tactics and other acts which have interfered 
with and obstructed the clear resolve and intent 
of this Legislature and, in effect, prevented this 
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Legislature and other State officials from making 
full payment of salaries as planned; and, 


BE IT FURTHER RESOLVED, that this 
Legislature reiterates its intention and its desire 
to fully pay its employees of the school system 
of the Parish of Orleans and hereby goes on 
record in favor of said payments if and when 
the restraints against payment have been re- 
moved. 


BE IT FURTHER RESOLVED that this 
Legislature, as the sole governing authority of 
the public school system of the Parish of Or- 
leans, orders a continuation of negotiations with 
Louisiana banks for all funds needed for the 
payment of salaries and operating expenses in 
connection with the public school system of the 
Parish of Orleans, to the end that all valid ob- 
ligations may be duly paid if and when ap- 
plicable restraints have been sufficiently modified 
or removed. 


BE IT FURTHER RESOLVED that this 
Legislature extends to the employees of the pub- 
lic school system of the Parish of Orleans its 
sincere regrets that obstructionists have pre- 
vented the carrying out of the Legislature’s plans 
to effect of timely payment of all amounts due 
(prior to Christmas), and assures these people 
that there will be no cessation in the Legis- 
lature’s efforts to accomplish these payments. 
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House Concurrent Resolution No. 15 of the third extraordinary 1960 session of the Louisi- 
ana Legislature, approved on January 6, 1961, provides methods and funds for payment of 
school teachers at certain Orleans Parish schools. 


WHEREAS, the employees of the public 
school system in the Parish of Orleans, assigned 
to the schools described and listed in Appendix 
A, attached hereto and made a part hereof, have 
not been paid their salaries earned in and due 
for the month of December, 1960, despite every 


effort on the part of the Legislature of Louisiana, ° 


as the governing authority of said school system, 
to accomplish such payment; and, 


WHEREAS, on December 22, 1960, this Legis- 
lature, by House Concurrent Resolution No. 9, 


assured such employees that there would be no 
cessation in its efforts to arrange for sums suf- 
ficient to make payment of their salaries, which 
efforts had been obstructed and frustrated by 
the acts of the members of the now defunct 
Orleans Parish School Board, certain of its 
former employees and other obstructionists hav- 
ing cooperation of a three-judge Federal District 
Court; and, 


WHEREAS, the city of New Orleans continues 
to withhold the proceeds of school taxes col- 
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lected by said City for the Parish of Orleans 
contrary to the provisions of Article XII, Sec- 
tion 16, of the Constitution of Louisiana, requir- 
ing daily remittance of the proceeds of said 
taxes; and, 


WHEREAS, it has been the practice in the 
past to pledge the proceeds of said taxes to 
secure loans for the purpose of paying the ex- 
penses of operating the public school system 
in the Parish of Orleans; and, 


WHEREAS, such loans may not be obtained 
without the release of the funds held by the City 
of New Orleans and the daily remittance of the 
proceeds of school taxes as aforesaid; and, 


WHEREAS, notwithstanding these circum- 
stances, the Legislature of Louisiana is deter- 
mined that the loyal and faithful employees of 
the Orleans Parish public school system, em- 
ployed at and assigned to the public schools in 
said parish, listed and described in the afore- 
mentioned Appendix A, attached hereto and 
made a part hereof, shall be paid their salaries 
earned and due for the month of December, 
1960; and, 


WHEREAS, the payment of said salaries at 
this time can be accomplished only by the ad- 
vance of state funds applicable to the operation 
of the public school system in the Parish of 
Orleans, appropriated by Act 20 of the Regular 
Session of 1960, 


NOW, THEREFORE, BE IT RESOLVED by 
the Legislature of Louisiana, the House of Rep- 
resentatives and the Senate concurring, that the 
State Superintendent of Education be and he is 
hereby directed to draw a warrant or warrants 
on the Comptroller of the State of Louisiana for 
a sum or sums equal to two-twelfths (%.) of 
the funds appropriated in Items 4 and 5 of 
Schedule 5 of Act 20 of the Regular Session 
of 1960, or so much thereof as may be necessary 
to achieve the purposes of this Resolution, said 
amount to be charged against that portion of 
the funds appropriated in said Items, Schedule 
and Act which are applicable to the operation 
of the public school system in the Parish of 
Orleans. 


BE IT FURTHER RESOLVED that the 
Comptroller of the State of Louisiana be and 
he is hereby directed to honor such warrant or 
warrants and, in turn, to order the Treasurer 
of the State of Louisiana to pay said sum or 
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sums as directed by the State Superintendent of 
Education, which sum, sums and funds shall be 
deposited by the Treasurer to the credit of 
Louisiana Legislature School Account No. 1 in 
the Bank of Louisiana in New Orleans. 


BE IT FURTHER RESOLVED that Bryan J. 
Lehmann, Jr., Chairman of the House Appropri- 
ations Committee, be and he is hereby authorized 
and directed to make, draw, sign and issue 
checks against said account for the payment of 
said salaries, earned and due as aforesaid, to the 
employees of the public school system in the 
Parish of Orleans, employed at and assigned to 
the schools listed in the aforementioned Ap- 
pendix A, attached hereto and made a part 
hereof, and said bank is hereby authorized and 
directed to honor and pay said checks upon the 
facsimile signature of said Bryan J. Lehmann, 
Jr., Chairman of the House Appropriations Com- 
mittee. 


BE IT FURTHER RESOLVED that the City 
of New Orleans and the officials thereof having 
custody of funds constituting the proceeds of 
school taxes collected in the Parish of Orleans, 
be and they are hereby ordered and directed to 
forthwith deposit all such funds in their custody 
in Louisiana Legislature School Account No. 1 in 
the Bank of Louisiana in New Orleans, and 
hereafter to make daily remittance of the pro- 
ceeds of said school taxes to said account to the 
end that the governing authority of the public 
school system in the Parish of Orleans may 
pledge such remittances as security for loans to 
be made for the purpose of financing the con- 
tinued operation of said school system in said 
parish. 

APPENDIX A 


Abrams, Ray; Allen, Henry W.; Audubon, 
John J.; Beauregard; Behrman, Martin; Belle- 
ville; Benjamin, Judah P.; Bienville; Bradley, 
Stuart; Capdau, P. A.; Claiborne, William C. C.; 
Colton, C. J.; Crossman, A. D. ;Danneel, Rudolph 
T. No. 1; Davey, Robert C.; Davis, Jefferson; 
Dibert, John; 

Easton, Warren; Fortier, Alcee; Franklin, 
Benjamin; Gayarre, Charles E.; Gentilly Ter- 
race; Gordon, Jean; Gregory, Francis W.; Harte, 
Alice M.; Howard, Frank T. No. 1; Howard, 
Frank T. No. 2; Hynes, Edward; Jackson, An- 
drew; Jefferson, Thomas; Kohn, Joseph; Lafa- 
yette; Lakeview; LaSalle; Laurel-McDonogh No. 
1; Lee, Robert E.; Live Oak; Bauduit, Agnes L.; 
Bell, Andrew J.; 
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Carver, George Washington Junior; Carver, 
George Washington High; Chester, Florence 
J.; Clark, Joseph S.; Coghill, Mary D.; 
Cohen, Walter L.; Couvent, Marie C.; Craig, 
Joseph A.; Danneel, Rudolph T. No. 2; Der- 
ham, James; Dunbar, Paul L.; Dunn, Henderson 
H.; Edwards, Helen S.; Fisk; Frederick, Rivers; 
Green, Samuel J.; Hardin, Joseph; Harney, Ed- 
gar P.; Henderson, Murray; Hoffman, John W.; 
Johnson, James Weldon; Jones, Valena O.; 
Lafon, Thomy; Landry, L. B.; Lawless, Alfred; 
Lawton; Lusher, Robert M.; McDonogh, John; 
McDonogh No. 7; McDonogh No. 10; McDonogh 
No. 11; McDonogh No. 14; McDonogh No. 15; 
McDonogh No. 16; McDonogh No. 28; Mc- 
Donogh No. 31; McDonogh No. 39; McDonogh 
No. 45; McMain, Eleanor; Meyer, Adolph; 
Nicholls, F. T.; Palmer, B. M.; Peters, S. J.; 
Rabouin, L. E.; Rogers, William O.; Schwarz, 
Louis; Semmes, Thomas J.; Shaw, John A.; 
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Washington, George; White, Edward Doug- 
lass; Wilson, A. H.; Wright, Sophie B.; Class 
for Convalescents; Crippled Children Hospital; 
Crippled Children, Touro Infirmary; Home- 
bound; Milne Boys’ Home; Milne Girls’ Home; 
Polio Unit, Hospital; Hospitalized Class, Junior 
High; Itinerant Teachers; Lewis, James; Lockett, 
Johnson; 

Macarty, McDonogh No. 6; McDonogh No. 
24; McDonogh No. 30; McDonogh No. 32; Mc- 
Donogh No. 35; McDonogh No. 36; McDonogh 
No. 37; McDonogh No. 38; McDonogh No. 40; 
McDonogh No. 41; McDonogh No. 42; Moton, 
Robert R.; Nelson, Medard H.; Phillips, Edward 
Henry; Priestley, Alfred L.; Ricard, Fortunatus, 
P.; Rosenwald, Julius; Washington, B. T.; Wheat- 
ley, Phillis; Wicker, Albert; Williams, Sylvanie 
F.; Woodson, Carter G.; Class for Convalescents; 
Crippled Children Hospital; Homebound; Milne 
Boys’ Home; Itinerant Teachers. 
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House Concurrent Resolution No. 21 of the third extraordinary 1960 session of the Louisiana 
Legislature, approved on January 12, 1961, urges the Louisiana School Board Convention to 
refuse to recognize its president, who is a member of the Orleans Parish school board, because 
of his activities in the Orleans desegregation difficulties. 


WHEREAS, the 24th Annual Convention of 
the Louisiana School Boards Association will be 
held at Alexandria, Louisiana, on January 15, 16 
and 17, 1961, and 


WHEREAS, the president of this great or- 
ganization is Matthew R. Sutherland of Orleans 
Parish and it is the understanding of this Legis- 
lature that, as such, in the ordinary course of 
events Mr. Sutherland therefore will preside 
over the annual convention, and 


WHEREAS, Matthew R. Sutherland and all 
but one of the members of the Orleans Parish 
School Board as that board was composed prior 
to action of the Legislature during the First, 
Second and Third Extraordinary Sessions of 
1960-1961 have consistently exerted every effort 
to defeat the purposes of the Louisiana Legis- 
lature in its valiant attempts to preserve segre- 
gation in the schools of Orleans Parish and the 


state of Louisiana, and these men have lent and 
continue to lend assistance to and have actively 
worked in conjunction with the Federal courts 
in attempting to destroy the way of life which 
the great majority of the people of this state 
have indicated their intent to preserve at all 
costs and which the Governor, the members of 
this Legislature and all other state and local 
officials have actively spearheaded for many 
months, without regard to consequences to them- 
selves. 


THEREFORE, BE IT RESOLVED by the 
House of Representatives of the Legislature of 


. Louisiana, the Senate thereof concurring herein, 


that the Legislature does hereby direct the at- 
tention of the members of the Louisiana School 
Boards Association to the facts above mentioned. 
and does hereby urge the Association to give 
the most serious consideration to the fact that 
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neither the Constitution nor the laws of Lou- 
isiana recognize the existence of the Orleans 
Parish School Board which was composed of 
Matthew R. Sutherland and the members serv- 
ing with him, and 

Be IT FURTHER RESOLVED that said Asso- 
ciation is hereby further urged to give such con- 
sideration and take such action as it deems 
necessary to refuse to recognize Matthew R. 
Sutherland as its president and presiding officer 
for the 24th Annual Convention meeting in 
Alexandria on January 15, 16 and 17, 1961 and 
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to refuse recognition of the membership of or 
any right to participate in the convention by the 
said Matthew R. Sutherland or by Theodore H. 
Shepard, Jr., Lloyd J. Rittiner and Louis G. 
Riecke, all of Orleans Parish. 


BE IT FURTHER RESOLVED that copies of 
this Resolution shall be transmitted without de- 
lay to the Honorable Fred G. Thatcher, Execu- 
tive Secretary of the Louisiana School Boards 
Association and to all officers of said Association, 
with the request that said Resolution be read 
to the Convention. 
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Senate Concurrent Resolution No. 3 of the first extraordinary 1961 session of the Louisiana 
Legislature commends an organization set up to monitor mass media programs for material 


derogatory of the South. 


Whereas, from time to time the mass com- 
munications media, particularly the national 
television networks, have carried news stories, 
articles, or programs, the latter exemplified by 
National Broadcasting Company's Chet Huntley 
“White Paper on Sit-ins”, sponsored by Timex 
Watches on Tuesday, December 20, 1960, which 
have tended to present to the nation a false 
image of the people of this state and the South, 
and of our laws and institutions; and, 

Whereas, the sponsors of a number of such 
programs have been business firms whose prod- 
ucts are marketed in this state and throughout 
the South; and; 

Whereas, it is grossly unfair to the people of 
this state for such firms to use advertising dol- 
lars supplied in part by the purchasing power 
of our people to pay for propaganda that pre- 
sents a distorted, biased, and slanted viewpoint 
of our state and region; and, 

Whereas, a group of business people have 
formed Monitor South, a nonpartisan, non-profit 
civic organization headquartered at Bossier City, 
Louisiana, which has as its objective the moni- 
toring of mass media programs, films, magazine 
articles, and advertisements; and, 

' Whereas, Monitor South has already per- 
formed a signal service in reporting, to patriotic 
organizations and civic groups throughout the 


South, on several television programs which 
have deliberately presented a false and inac- 
curate portrait of the South and its people; and, 

Whereas, such reporting has contributed to 
widespread condemnation of such programs by 
newspaper editorials, resolutions of patriotic and 
civic organizations, and actions of other groups, 
and to the alerting of our citizenry; and, 

Whereas, Monitor South has been recognized 
by the official publication of the broadcasting 
industry as a force to be dealt with in attaining 
objective reporting on the South by the mass 
communications field; 


NOW, THEREFORE, BE IT RESOLVED by 
the Legislature of the State of Louisiana, the 
Senate and House of Representatives concurring, 
that Monitor South be commended for under- 
taking to monitor mass media programs, maga- 
zine articles, films and advertisements for the 
purpose of discovering the injection of propa- 
ganda portraying the South in such manner as 
to tend to depress Southern commerce, industry 
and property values, and to cause a false image 
of our people, laws and institutions; and, 

BE IT FURTHER RESOLVED that the 
Legislature of Louisiana encourages Monitor 
South in the implementation and expansion of 
its program of alerting patriotic and civic groups, 
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news media, and governmental agencies in the 
Southern states as to the contents of such mass 
media programs, magazine articles, films, and 
advertisements, and the names and brands of 
products of business firms sponsoring the same; 
and 


? 
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BE IT FURTHER RESOLVED that copies 
of this resolution be distributed by the Clerks 
of the House and Senate to the members of the 
Legislature and officials of each Southern state 
and to all news media throughout the South. 
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Senate Concurrent Resolution No. 4 of the first extraordinary 1961 session of the Louisiana 
Legislature commends the Louisiana School Board Convention for its action in ousting its 
president as requested in House Concurrent Resolution No. 21 of the third extraordinary 


1960 session, 6 Race Rel. L. Rep. 301, supra. 


WHEREAS, the Legislature of this state 
adopted House Concurrent Resolution No. 21 
of the Third Extraordinary Session of 1960-1961 
requesting the 24th annual convention of the 
Louisiana School Boards Association meeting 
on January 15, 16 and 17, 1961, to give serious 
consideration to the fact that its President, Mat- 
thew R. Sutherland of Orleans Parish as well as 
three other members of said association from the 
Parish of Orleans no longer are recognized as 
members of the Orleans Parish School Board 
under the Constitution and laws of this state, 
and 


WHEREAS, the Legislature urged said con- 
vention to take such steps as were necessary to 
refuse recognition of these persons, and 


WHEREAS, the Legislature has been ap- 
prised of the fact that the Louisiana School 
Board Association has evidenced its support of 
the efforts being made by this Legislature and 
by the Governor and other public officials of 
this state to preserve segregation in our public 
schools by its adoption by an overwhelming vote 
of 210 to 9 of a resolution presented by the 
Madison Parish School Board ousting the said 
Matthew R. Sutherland as president of the Asso- 
ciation and the other persons named in said 
House Concurrent Resolution No. 21 as mem- 
bers of the Association, and 


WHEREAS, the Legislature desires to express 
its gratitude to the Louisiana School Boards 
Association for the stand which it has taken in 
support of the Legislature and to commend the 
courage and fortitude with which these out- 
standing educational leaders of our state have 


acted. 


THEREFORE, BE IT RESOLVED by the 
Senate of the Legislature of the state of Louisi- 
ana, the House of Representatives thereof con- 
curring herein, that the Legislature does hereby 
extend to the Louisiana School Boards Associa- 
tion officials commendation for its action in re- 
fusing to recognize persons as members of said 
organization who no longer are eligible therefor 
under the constitutional laws of the state, and 

Be it Further Resolved that the Legislature 
does hereby express its appreciation for the as- 
sistance and backing which this Association has 
shown by its willingness to give support to its 
Governor and the Legislature of this state in 
their valiant fight to preserve that way of life 
which the vast majority of the people of Louisi- 
ana have indicated the intent to maintain. 

Be it Further Resolved that copies of this 
resolution shall be transmitted to the Honorable 
Fred G. Thatcher, Executive Secretary of the 
Louisiana School Boards Association and to all 


officers of said Association. 
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Act No. 4 of the second extraordinary 1961 session of the Louisiana Legislature, approved 
by the governor on February 20, 1961, permits educational co-operatives to enter into con- 
tracts with certificated teachers, and sets up standards for such contracts. 


AN ACT to authorize and empower educational 
cooperatives, established pursuant to Louisi- 
ana Revised Statutes of 1950. Title 17, Sec- 
tions 2801-2828, to enter into contracts of 
employment of at least five years, but not 
more than ten years with teachers qualified 
under the certification standards of the Lou- 
isiana State Board of Education and laws of 
Louisiana to perform teaching services and 
services related to teaching for the educa- 
tional cooperatives; to provide that no teacher, 
school bus driver, school lunch worker, jani- 
tor or other school personnel shall be em- 
ployed by such educational cooperative at a 
salary or wage less than or in excess of that 
established or provided for by any minimum 
salary schedule or law adopted heretofore by 
the legislature for teachers or any other school 
personnel, and to repeal all laws or parts of 
laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Any educational cooperative es- 
tablished pursuant to Sections 2801-2828 of Title 


17 of the Louisiana Revised Statutes of 1950 be 
and the same is authorized and empowered to 
enter into contracts of employment with teach- 
ers qualified under the certification standards of 
the Louisiana State Board of Education and 
laws of. Louisiana for terms of at least five years, 
but not more than ten years to perform teach- 
ing services and services related to teaching for 
the educational cooperative. 


Section 2. No teacher, school bus driver, 
school lunch worker, janitor or other schol per- 
sonnel shall be employed by any educational co- 
operative established pursuant to Sections 2801- 
2828 of Title 17 of the Louisiana Revised Statutes 
of 1950 at a salary or wage which is either less 
than or in excess of any minimum salary schedule 
or law heretofore adopted by the legislature to 
govern the salaries or wages of any school teach- 
ers, school bus drivers, school lunch workers, 
janitors or any other school personnel. 


Section 3. All laws or parts of laws in con- 
flict herewith be and the same are hereby re- 
pealed. 
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Act No. 5 of the second extraordinary 1961 session of the Louisiana Legislature, approved 
by the governor on February 20, 1961, makes “intimidation and interference” in the opera- 


tion of the public schools a crime. 


AN ACT to amend Title 14 of the Louisiana 
Revised Statutes of 1950 by adding thereto a 
new Section to be designated as R.S. 14:122.1, 
relative to acts of intimidation and interfer- 
ence in the orderly functioning of the public 
schools of Louisiana, to define such acts of 
intimidation and interference in the operation 
of the public schools, to provide criminal 


penalties therefor, to provide immunity from 
prosecution for persons informing, giving evi- 
dence, or making affidavit against other per- 
sons in connection therewith; to provide that 
fines imposed and collected from persons con- 
victed of such acts of intimidation and inter- 
ference shall be paid to informers who shall 
give information resulting in the conviction 
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of said person or persons; and to provide that 
penalties imposed under this Act shall not be 
suspended or remitted. 


Be it enacted by the Legislature of Louisiana: 


Section 1. That Section 122.1 of Title 14 of 
the Louisiana Revised Statutes of 1950 is hereby 
enacted to read as follows: 

Section 122.1. Intimidation and interference in 
the operation of schools. 

Intimidation and interference in the operation 
of public schools is the offering to do or doing 
of any act, or threatening to do any act, directly 
or indirectly, to any child enrolled in a public 
school, to any parent, tutor or guardian, or per- 
son having lawful custody of or standing in loco 
parentis to any such child, the purpose and in- 
tent of which is to intimidate, induce, influence, 
reward, compensate or cause any such person, 
or any school teacher, school principal, transfer 
. Operator, or any other school employee, to do or 
perform any act in violation of any law of this 
state. 

Whoever commits the crime of intimidation 
and interference in the operation of schools shall 
be fined not less than five hundred dollars, nor 
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more than one thousand dollars, and imprisoned 
for not more than one year. 

In the trial of persons charged with public 
intimidation and interference in the operation 
of schools, either the person doing or offering 
to do or the person or persons sought to be in- 
fluenced, coerced, intimidated, threatened, or 
forced, may give evidence, or make affidavit 
against the other, with immunity from prosecu- 
tion in favor of the first informer, except for 
perjury in giving such testimony. 

Any fine imposed and collected from the con- 
victed person or persons under the provisions of 
this Section shall be paid to the informer or 
informers who shall give information resulting 
in the conviction of said person or persons. No 
penalty imposed under the provisions of this 
Section shall be suspended or remitted by any 
court. 


Section 2. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of the 
Constitution of Louisiana, this Act shall become 
effective immediately upon approval by the Gov- 
ernor. 
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Act No. 11 of the second extraordinary 1961] session of the Louisiana Legislature, approved 
by the governor on March 6, 1961, amends Act 7 of the second extraordinary 1960 session 
(5 Race Rel. L. Rep. 1234) which permits school boards to dispose of school properties. 


AN ACT to amend and re-enact the Title and 
Section 1. of Act 7 of the Second Extraordi- 
nary Session ‘of 1960, entitled “An Act to 
authorize the alienation, by sale, lease or 
otherwise, of any real or personal school 
property by any parish or city school board, 
for cash or on terms of credit, used in the 
operation of any school or schools within its 
jurisdiction which has been indefinitely closed 
under the authority of any law of this state”; 


to provide that parish and city school boards © 


shall be authorized to sell, lease or otherwise 
dispose of real or personal property owned by 
said boards on such terms as said boards may 
prescribe, 


Be it enacted by the Legislature of Louisiana: 


Section 1. That the Title of Act 7 of the Sec- 
ond Extraordinary Session of 1960 is amended 
and re-enacted to read as follows: 

“An Act to authorize the alienation, by sale, 
lease or otherwise, of any real or personal school 
property by any parish or city school board, on 
such terms as said board may prescribe.” 


Section 2. That Section 1. of Act 7 of the 
Second Extraordinary Session of 1960 is amended 
and re-enacted to read as follows: 

“Section 1. Any parish or city school board 
may sell, lease or otherwise dispose of, at pub- 
lic or private sale, for cash or on terms of credit, 
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any school site, building, facility or personal 
property which is not used and, in the judgment 
of the school board, is not needed in the opera- 
tion of any school or schools within its jurisdic- 
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tion. Any such sale, lease or disposal of such 
school property shall be on such terms and con- 
ditions and for such consideration as the school 
board shall prescribe.” 
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House Concurrent Resolution No. 21 of the second extraordinary 1961 session of the Louisi- 
ana legislature provides for the transfer of all Orleans Parish school funds to the account 


controlled by the legislature. 


WHEREAS, it would facilitate the payment 
of salaries due the school teachers and other 
employees of the Orleans Parish public school 
system to have all funds, due and payable by or 
through the state for the benefit of said school 
system, deposited in the Louisiana Legislature 
School Account No. 1. 


NOW, THEREFORE, BE IT RESOLVED by 
the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
without delay the State Superintendent of Pub- 
lic Education, Honorable Shelby M. Jackson, be 
authorized and directed to draw checks or war- 
rants payable to Louisiana Legislature School 
Account No. 1 for any and all funds which may 
be available, due and payable for the benefit of 
the Orleans Parish public school system for the 
fiscal year ending June 30, 1961, and to take 
such steps as may be necessary to affect said 


transfer of funds, including the following school 
funds: 


1. Per educable. 

2. Equalization. 

3. Special salary funds for teachers. 

4. Salary funds for school bus operators. 

5. Special education funds for crippled chil- 
dren, physically handicapped, mentally retard- 
ed, and other exceptional children. 

6. School lunch. 

7. National school milk. 


8. Adult education. 

9. Vocational education funds, including 
funds for agriculture, home economics, trade 
and industrial education, and distributive edu- 
cation. 

10. Special vocational funds for vocational fa- 
cilities. 

11. Driver education. 

12. National Defense Education funds under 
Titles II] and V—A. 

13. And any and all other funds that may be 
available prior to the end of the fiscal year end- 
ing June 30, 1961, or which may be in the 
custody of the State Superintendent of Public 
Education. 


BE IT FURTHER RESOLVED that the 
Comptroller be and he is hereby directed to 
honor such warrant or warrants drawn pursu- 
ant to this Resolution and, in turn, shall order 
the Treasurer to pay said sum as directed by the 
State Superintendent of Public Education, which 
sum and funds shall be deposited by the 
Treasurer to the credit of Louisiana Legislature 
School Account No. 1 in the Bank of Louisiana 
in New Orleans. 


BE IT FURTHER RESOLVED that the 
Clerk of the House of Representatives be di- 
rected to deliver copies of this Resolution to the 
State Superintendent of Public Education, the 
Comptroller and the Treasurer. 
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House Concurrent Resolution No. 22 of the second extraordinary 1961 session of the Louisi- 
ana legislature challenges and condemns proceedings in the Orleans Parish school cases (5 
Race Rel. L. Rep. 1000, 6 Race Rel. L. Rep. 74, supra), and restates the legislature’s be- 
lief in the validity of the acts which resulted in the citations. 


WHEREAS, in the matters entitled United 
States of America vs. State of Louisiana, et al, 
and Earl Benjamin Bush, et al, vs. Orleans 
Parish School Board, et al, Civil Actions +10,566 
and 3630, respectively, on the Docket of the 
United States District Court for the Eastern Dis- 
trict of Louisiana, New Orleans Division, the 
United States Government has sought and is 
seeking to have the Honorable Clarence C. Ay- 
cock, Lieutenant Governor and President of the 
Senate of the State of Louisiana; Honorable J. 
Thomas Jewell, Speaker of the House of Repre- 
sentatives of the State of Louisiana; and Hon- 
orable Shelby M. Jackson, State Superintendent 
of Public Education, held in contempt of said 
Court; and, 


WHEREAS, the acts complained of in subject 
contempt proceedings were acts performed, or 
not performed, in strict accordance with the 
laws of the State of Louisiana and the acts, 
resolutions, expressed intentions and specific in- 
structions of the Legislature of Louisiana; and, 


WHEREAS, the courses of action, or inaction, 
followed and pursued by the said Lieutenant 
Governor, Speaker of the House of Representa- 
tives, and State Superintendent of Public Edu- 
cation were entirely lawful, valid, proper, and 
pursuant to the actions, resolutions, require- 
ments, intentions and instructions of this Legis- 
lature; and, 


WHEREAS, the said Lieutenant Governor, 
Speaker of the House of Representatives, and 
State Superintendent of Public Education, have 
been cited for contempt because of their failure 
to sign checks in payment of salaries to certain 
of the New Orleans public school system 
teachers, which they had no delegated right or 
authority to do, because they acted in said 
respect under the limited authority of House 
Concurrent Resolution No. 14 of the Second 
Extraordinary Session of 1960, which provided 
for payment of salaries due teachers and other 
school employees who have complied with the 
Constitution and laws of Louisiana in connec- 


tion with the operation of the public school 
system of the Parish of Orleans, which was in- 
tended to and did have the practical effect of 
withholding authority to pay any salaries of 
teachers and other school employees in the Wil- 
liam Frantz and McDonogh No. 19 public 
schools in the City of New Orleans, which were 
operating in violation of the provisions and prin- 
ciples of the State Constitution and laws, the 
same having been also provided in House Con- 
current Resolution No. 15 of the Third Extra- 
ordinary Session of 1960, to which Appendix A 
was annexed for clarification; and, 


WHEREAS, neither of said State officials, who 
are charged with contempt because of their 
failure to sign checks in payment of salaries to 
teachers and other employees of said William 
Frantz and McDonogh No. 19 public schools, 
had any authority either to sign or to refuse to 
sign such checks; and, 


WHEREAS, the said Honorable Shelby M. 
Jackson, State Superintendent of Public Educa- 
tion, has more recently and more specifically 
been charged and cited for contempt because 
of the following: 

1. For attempting to implement and enforce 
Act 2 of the Second Extraordinary Session of 
the Louisiana Legislature of 1960, and for other- 
wise allegedly interfering with the operation of 
the public schools of Orleans Parish; 

2. For alleged failure to transmit to the Or- 
leans Parish School Board certain special edu- 
cation funds, certain sums in reimbursement of 
funds expended for programs under Title III, 
Sections 301-304, of the National Defense Edu- 
cation Act of 1950, and certain special voca- 
tional funds for the fiscal year 1960-1961, and 
for his failure to assign any reasons for the non- 
payment of these items; 

3. For his alleged failure to approve Orleans 


" Parish School Board orders, demands and req- 


uisitions for textbooks, milk program funds and 
lunch program funds, and his failure to reply to 
such demands by the Orleans Parish School 
Board; 
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4. For his purported failure to certify creden- 
tials and qualifications of certain teachers al- 
legedly employed by the Orleans Parish School 
Board, and his failure to notify said Board of 
any action taken with respect to said teachers; 

5. For his purported failure to notify the 
Orleans Parish School Board of an alleged ap- 
proval by the State Budget Committee of said 
Board’s 1960-1961 fiscal year budget, and 

6. For his alleged retention of vouchers paya- 
ble to accounts in which the title “Orleans Par- 
ish School Board” appeared; and finally, 

7. His alleged refusal to recognize the ex- 
istence and validity of the Orleans Parish 
School Board and its members; for his insistence 
upon recognition of the authority of the Legisla- 
ture of the State of Louisiana to order and direct 
him with reference to the operation of the 
Orleans Parish public schools, and his further 
insistence upon, within the limits of his office, 
carrying out the orders and resolutions of said 
Legislature; and, 


WHEREAS, charges of contempt against the 
State Superintendent of Public Education for 
alleged failure to remit certain funds to the de- 
funct Orleans Parish School Board are un- 
founded because said funds are on deposit in the 
Louisiana Legislature School Account No. 1, 
against which account said Superintendent has 
no right or authority to draw checks; and, 


WHEREAS, the positive or affirmative acts or 
actions of the said Shelby M. Jackson, and his 
failures or refusals to act, as the case may now 
be or formerly have been, were and are in re- 
sponse to clear, unambiguous and unequivocal 
orders, demands, directions, and resolutions of 
the Legislature of Louisiana in furtherance of 
the intentions, directions, wishes and desires of 
said Legislature, either direct or necessarily im- 


plied; and, 


WHEREAS, as the duly elected, qualified, 
authorized and empowered Louisiana State 
Superintendent of Public Education, it is the 
clear duty and obligation of this public official 
to, within the limits of his office, fully comply 
with the acts and resolutions of the Legislative 
branch of the Government of the State of Lou- 
isiana, and to use every means at his command 
to carry out the demands, mandates and orders 
of said legislative branch; and, 


WHEREAS, under the oft-expressed intent of 
this Legislature, every act of any public official 
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of the State of Louisiana with reference to 
Orleans Parish Schools, including those acts of 
the Lieutenant Governor, Speaker of the House, 
and State Superintendent of Public Education, 
were acts of the Legislature itself, with said of- 
ficials acting only as the instruments of said 
Legislature and solely in a ministerial capacity 
as agents thereof, without any powers of dis- 
cretion whatsoever; and, 


WHEREAS, to avoid even the remote possi- 
bility of confusion or misinterpretation of the 
capacities in which these officials have been and 
are functioning, this Legislature should, and 
does hereby unequivocally re-state and re-define 
its intentions in respect to the actions of the 
named officials and does further hereby declare 
and make all acts, actions and failures and re- 
fusals to act, as the case may be, its own acts, 
actions, failures and refusals; and, further 


WHEREAS, the said menacing contempt 
proceedings against the Lieutenant Governor, 
Speaker of the House of Representatives, and 
State Superintendent of Public Education con- 
stitute an atempt by the United States authori- 
ties in New Orleans, through the Federal Courts, 
to subvert, undermine and destroy the guaran- 
tees to the State of Louisiana and its people of 
the power and paramount authority of self-gov- 
ernment, secured to the States and the people 
thereof by provisions of the Constitution of the 
United States and particularly the Ninth and 
Ten Amendments thereto; and, 


WHEREAS, the said contempt proceedings 
are flagrant attempts by the United States 
authorities in New Orleans to use the coercive 
power of the Federal Government to intimidate 
the State Legislature, as well as officials acting 
under directives of said Legislature, and consti- 
tute efforts to hold the said Lieutenant Gov- 
ernor, Speaker of the House of Representatives 
and State Superintendent of Public Education as 
hostages to extort from this Legislature the sur- 
render of the sovereignty of the State of Lou- 
isiana; and, 

WHEREAS, the Legislature of Louisiana re- 
jects and resents such flagrant acts and efforts, 
and challenges the right and disputes the au- 
thority of the Federal officials in New Orleans 
to hold said State officials as hostages, when in 
fact the acts complained of were, are and remain 
the acts of the Legislature of Louisiana, for 
which said Legislature insists that it be accorded 
full responsibility. 
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NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
this Legislature challenges and condemns these 
contempt proceedings as being improper, dis- 
criminatory, unwarranted, and without any le- 
gality whatsoever, and un-American, and hereby 
accuses the said authorities, acting in the name 
of the Government of the United States, of bad 
faith in instituting the said contempt proceed- 
ings. 

BE IT FURTHER RESOLVED that this 
Legislature not only reaffirms that each and 
every act complained of in said contempt pro- 
ceedings were its own acts performed pursuant 
to its own directives and instructions, but also 
now goes on record as ratifying each and every 
such act to the same extent as if this Legislature 
had itself performed all and singular the acts 
complained of. 


BE IT FURTHER RESOLVED that this 
Legislature reiterates the validity of all its acts 
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and resolutions which effected the orders and 
restrictions under said officials functioned, and 
deplores as well as resents the allegation of the 
United States Attorney that said acts and resolu- 
tions were without legal effect, because of his 
unfounded asumption that said acts and resolu- 
tions of the State Legislature were unconsti- 
tutional on the theory that they were meant to 
circumvent the orders of the Court, but not for 
the reasons that said acts or resolutions were in 
conflict or contravention of any provision of the 
United States Constitution or laws enacted by 
Congress or any provision of the State Consti- 
tution, which theory of unconstitutionality is 
arbitrary and has no basis in our Constitutional 
system of government. 


BE IT FURTHER RESOLVED that certified 
copies of this resolution under the Seal of the 
State of Louisiana, be forwarded to the Presi- 
dent of the United States, the Department of 
Justice, the Justices of the Supreme Court and 
the Members of Congress of the United States. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 26 of the second extraordinary 1961 session of the Louisi- 
ana legislature authorizes banks to make payments from the legislatively-controlled Orleans 


Parish school account. 


BE IT RESOLVED by the Legislature of 
Louisiana, the House of Representatives and the 
Senate concurring that Bryan J Lehmann, Jr., 
Chairman of the House Appropriations Commit- 
tee, be and he is hereby authorized, on behalf 
of the Legislature of Louisiana, to make, draw, 
issue and sign checks and warrants against Lou- 
isiana Legislature School Account No. 1 for the 
payment and satisfaction of any and all valid 
obligations of the Orleans Parish School System, 
including the payment of such teacher’s and em- 
ployee’s salaries as may not be prohibited by 
state law, and all depository banks are hereby 
authorized and directed to honor and pay such 
checks and warrants upon the facsimile signa- 


ture of said Bryan J. Lehmann, Jr., Chairman 
of the House Appropriations Committee. 


BE IT FURTHER RESOLVED that said 
Banks be and they are hereby authorized and 
directed to forward all statements of said ac- 
count and all cancelled checks paid therefrom 
to the Clerk of the House of Representatives. 


BE IT FURTHER RESOLVED that in the 
event any court, whether of competent jurisdic- 
tion or not, shall issue any order, judgment or 
decree affecting Louisiana Legislature School 
Account No. 1, the authority herein granted to 


. the said Bryan J. Lehmann, Jr., shall ipso facto 


be revoked and recalled, without further action 
by this Legislature. 
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EDUCATION 


Public Schools—Louisiana 
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House Concurrent Resolution No. 28 of the second extraordinary 1961 session of the Louisi- 
ana legislature amends and reenacts House Concurrent Resolution No. 17 of the first extra- 
ordinary 1960 session (5 Race Rel. L. Rep. 1191), which creates a legislative committee 


to control Orleans Parish schools. 


BE IT RESOLVED by THE LEGISLATURE 
OF LOUISIANA, the House of Representatives 
and the Senate concurring, that House Concur- 
rent Resolution No. 17 of the First Extraordinary 
Session of 1960 be amended, re-enacted, and re- 
adopted as hereinafter set forth. 


Section 1. That the Legislative Committee 
created and constituted pursuant to House Con- 
current Resolution No. 10 and House Concurrent 
Resolution No. 17 of the First Extraordinary Ses- 
sion of 1960, be continued, as now constituted, 
except that the powers of said Committee shall 
be limited to making studies, investigations and 
reports with the view of keeping the Legislature 
informed in regard to the operation of parish 
school boards in parishes having over 300,000 
population. Said Committee shall have power 
and authority to hold hearings and to take any 
and all actions that might be necessary or inci- 
dental to keeping THE LEGISLATURE OF 
LOUISIANA fully informed in regard to the 
operation of public school systems in parishes 
having over 300,000 population. Said Commit- 
tee shall serve with the authority and power 


provided in such cases by the Constitution of 
Louisiana and it may issue subpoenas upon the 
signature of the Chairman or Secretary to com- 
pel the attendance and testimony of witnesses 
and the production of evidence relating to any 
matter properly under investigation by the 
Committee, and in case of refusal to comply 
therewith, the Committee shall have authority 
to secure from any court of competent jurisdic- 
tion an order compelling such compliance, and 
any failure to obey such order shall be punished 
by such court as contempt. Said Committee shall 
be composed of the members appointed to 
membership thereon pursuant to House Concur- 
rent Resolution Nos. 10 and 17 of the First Ex- 
traordinary Session of 1960. 


Said Committee shall make regular reports to 
the Legislature in respect to its findings. 

Each member of the committee shall receive 
the same per diem and travel expense as are 
provided by law for members of the Legisla- 
ture, which per diem and expenses shall be 
paid out of funds available for interim com- 
mittees. 





EDUCATION 


Public Schools—Louisiana 


Act No. 2 of the second extraordinary 1961 session of the Louisiana Legislature, approved by 
the governor on February 20, 1961, provides procedures for the closing of municipally-oper- 
ated school systems after submission to a referendum. 


AN ACT to provide that in each parish of the 
state and each municipality having a munic- 
ipally operated school system, the school 
board shall have authority to suspend or 
close the operation of the public school 
system in the elementary and secondary 
grades after an election has first been held 
at which a majority of the qualified voters 
voting in said election have authorized such 


suspension or closing; to provide that such 
election shall be held in accordance with 
the general election laws of the state; to 
make provision relative to the calling of 
said election; to provide for the manner in 
which the suspension of such operation of 
the public school system in such grades may 
be terminated; to provide the content of 
the propositions appearing on the ballot in 
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such election; to provide for the promulga- 
tion of the returns of said election; to pro- 
vide that this Act shall not limit the authority 
of school boards to provide school lunches, 
transportation of school children or grant- 
in-aid scholarships to children in attendance 
at private schools; to authorize the lease or 
sale of any school property by parish or city 
school boards; to provide that this Act shall 
be in addition to other laws on the same 
subject matter and shall not be held to 
repeal same; to authorize the abolition of 
school taxes by school boards, except taxes 
dedicated and needed to retire outstanding 
school bonds in parishes and municipalities 
where the suspension or closure of the 
public schools has been authorized by vote 
of the qualified electors; and to make pro- 
vision for the effective date of this Act. 


Be it enacted by the Legislature of Louisiana: 


Section 1. In each parish of the state, and 
in each municipality having a municipally op- 
erated school system, the school board shall have 
authority to suspend or close, by proper resolu- 
tion, the operation of the public school system 
in the elementary and secondary grades in said 
parish or municipality, but no such resolution 
shall be adopted by any such board until the 
question of suspending or closing the operation 
of such public school system in such grades shall 
have been submitted to the qualified electors of 
the parish or municipality, as the case may be, at 
an election conducted in accordance with the 
general election laws of the state, and the ma- 
jority of those voting in said election shall have 
voted in favor of suspending or closing the 
operation of such public school system. 


Section 2. The election provided for in Sec- 
tion 1, of this Act may be called by each parish 
or municipal school board on its own initiative, 
but upon the petition of ten per cent of the 
qualified electors of said parish or municipality, 
as the case may be, the school board shall call 
said election within ten (10) days after the date 
of which the petition is received by said board. 
The board shall determine and fix the date on 
which such election shall be held, which date 
shall be not less than thirty (30) nor more than 
sixty (60) days after the date on which the 
election is called. 

Upon failure of the school board to call and 
fix the date of said election as above provided, 
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the Parish Board of Supervisors of Elections may 
issue a proclamation to provide therefor. 


Section 3. The petition referred to in the 
preceding Section shall be addressed to the 
parish or municipal school board, as the case 
may be, and shall be in substantially the fol- 
lowing form: 


PETITION 


TO: (Name of parish or municipal school board) 

The undersigned qualified electors respectful- 
ly request that you call an election to submit, in 
the manner provided by law, to the qualified 
electors of Parish (or municipality in case 
the school system is operated by a municipal 
school board), the following proposition: 


TO AUTHORIZE THE ———— PARISH (or 
municipal) SCHOOL BOARD TO SUSPEND 
OR CLOSE THE OPERATION OF THE PUB- 
LIC SCHOOL SYSTEM IN THE ELEMEN- 
TARY AND SECONDARY GRADES IN SAID 
PARISH (or municipality in case of a municipal- 
ly operated school system). 


Address Date 


Signatures may be made on more than one 
sheet of paper but each such sheet of any such 
petition shall reproduce above the signatures 
the same matter as is on the first sheet. Each 
qualified elector signing such petition shall sign 
his or her own name in his or her own hand- 
writing and shall write his or her address and 
the date on which his or her signature was 
affixed. 


Section 4. The petition, or petitions, shall 
be filed with the Registrar of Voters and when 
so filed shall become a public record and cannot 
be returned to the proponents or signers thereof. 

The Registrar of Voters shall cause the peti- 
tion to be published in the Official Journal of 
the parish or municipality, as the case may be, 
at the earliest possible time. The expense of such 
publication shall be paid by the school board 
to which the petition is addressed. Where multi- 
ple petitions are submitted, the portion appear- 
ing above the signatures shall be reproduced 
only once in the publication. 


Section 5. The Registrar of Voters shall ex- 
amine the petition and attach thereto his sworn 
verification showing: 

(1) The date the petition was filed in his 
office; 





Signature 
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(2) Copy of the Official Journal showing 
publication of the petition; 

(3) The number of qualified electors of the 
parish or municipality, as the case may be, on 
the registration rolls as of the date of the filing 
of the petition, which date shall be used by him 
in ascertaining whether the petition contains the 
required number of signatures; 

(4) That he has examined each signature for 
its genuineness by comparing the signature on 
the petition with the signature of the same 
person on the registration rolls; 

(5) The total number of genuine signatures of 
qualified electors on the petition; and 

(6) The number of signatures on said petition 
which are not genuine. 

The said Registrar of Voters shall file the peti- 
tion, with his sworn verification, with the school 
board to which it is addressed. 


Section 6. The school board with which the 
petition is filed by the Registrar of Voters shall 
endorse or cause to be endorsed thereon the day, 
month and year the petition was received by 
said board. 

If the petition conforms to the provisions of 
this Act, said board shall order the election by 
proper resolution. Said resolution may be adopt- 
ed at either a regular or special meeting of said 
board, held not less than ten (10) days after 
the date on which the petition was received from 
the Registrar of Voters. 


Section 7. When the election provided for in 
this Act has been ordered, the following proposi- 
tions, and no others, shall be printed upon the 
ballot: 

FOR the proposition to authorize the-———— 
Parish (or municipal) School Board to suspend 
or close the operation of the public school system 
in the elementary and secondary grades in said 
parish (or municipality in case of a municipally 
operated school system). 

AGAINST the proposition to authorize the 
Parish (or municipal) School Board to 
suspend or close the operation of the public 
school system in the elementary and secondary 
grades in said parish (or municipality in case 
of a municipally operated school system). 

Voting machines shall be used in such election 
in the manner provided by the voting machine 
laws contained in Chapter 5 of Title 18 of the 
Louisiana Revised Statutes of 1950. 


Section 8. The election provided for in this 
Act shall be supervised by the Board of Super- 
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visors of Elections for the parish in which the 
election is called. Said Board of Supervisors shall 
appoint three commissioners and one clerk to 
preside over the election at each polling precinct. 
These appointees shall be qualified electors and 
residents of the precinct in which they serve. 


Section 9. The board calling the election 
shall promulgate the result thereof by resolution 
adopted at its first regular or special meeting 
following the date of the election and shall 
publish said result in the Official Journal of the 
parish or municipality, as the case may be. 


Section 10. Except as otherwise specifically 
provided in this Act, the provisions of the gen- 
eral election laws of this state shall govern the 
call, conduct and promulgation of the result of 
any election held pursuant to the authority con- 
tained in this Act. 


Section 11. Each parish or municipal school 
board which has suspended the operation of the 
public school system in the elementary and 
secondary grades pursuant to the authority con- 
tained in this Act, may terminate such suspension 
and resume the operation of such school system 
only after having been authorized to do so by a 
further election to which all of the provisions of 
this Act shall be applicable except that the prop- 
ositions printed upon the ballot shall be as fol- 
lows: 


FOR the termination of the suspension of the 
operation of the public school system in the 
elementary and secondary grades in————Parish 
(or municipality in case of a municipally oper- 
ated school system). 

AGAINST the termination of the suspension of 
the operation of the public school system in the 
elementary and secondary grades in Parish 
(or municipality in case of a municipally oper- 
ated school system). 

Section 12. Nothing contained in this Act 
shall operate or be construed to limit or impair 
the authority of any school board to provide 
school lunches, transportation of school children 
or grant-in-aid scholarships to children in at- 
tendance at private schools. 


Section 13. Any parish or city school boards 
may lease, sell, or otherwise dispose of, for cash 
or on terms of credit, any school site, building 
or facility not used or needed in the operation of 
any schools within its jurisdiction, on such terms 
and conditions and for such consideration as the 
school board shall prescribe. : 
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Section 14. School boards, in parishes or 
municipalities in which such election to suspend 
or close the public schools is carried by a ma- 
jority of the votes cast therein, may close their 
schools and may thereafter abolish school taxes, 
except such taxes as are dedicated and needed 
to service and retire their outstanding school 
bonds. 


Section 15. If any part or parts, Section, sen- 
tence, clause or phrase of this Act, or the appli- 
cation thereof, to any person or circumstance, is 
for any reason declared unconstitutional, such 
declaration shall not affect the validity of the 
remaining portions of this Act which shall remain 
in force as if such Act had been enacted with 
the unconstitutional part or parts, Section, sen- 
tence, clause phrase, or such application thereof 
eliminated, and to this end the provisions of this 
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Act are declared to be severable; and the Legis- 
lature of Louisiana hereby declares that it would 
have enacted this Act if such unconstitutional 
part or parts had not been included herein, or if 
such application had not been made. 


The provisions of this Act are in addition to 
other laws on the same subject matter and shall 
not be held to repeal same except in a case of 
conflict and then only to the extent of such 
conflict. 


Section 16. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of the 
Constitution of Louisiana, this Act shall become 
effective immediately upon approval by the 
Governor. 
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Public Schools—Louisiana 


Act No. 3 of the second extraordinary 1961 session of the Louisiana Legislature, approved 
by the governor on February 20, 1961, makes it a crime to bribe a parent of a school child 
to cause such child to attend a school when such attendance is in violation of state law. 


AN ACT to amend Title 14 of the Louisiana 
Revised Statutes of 1950 by adding thereto 
a new Section to be designated as R.S. 14: 
119.1, relative to bribery of parents of school 
children; to define such bribery and to provide 
criminal penalties therefor; to provide im- 
munity from prosecution for persons inform- 
ing, giving evidence, or making affidavit 
against other persons in connection therewith; 
to provide that fines imposed and collected 
from persons convicted of such bribery shall 
be paid to informers who shall give informa- 
tion resulting in the conviction of said person 
or persons; and to provide that penalties im- 
posed under this Act shall not be suspended 
or remitted. 


Be it enacted by the Legislature of Louisiana: 


Section 1. That Section 119.1 of Title 14 of 
the Louisiana Revised Statutes of 1950 is hereby 
enacted to read as follows: 


§ 119.1. Bribery of parents of school children 


dren. 


Bribery of parents of school children is the 
giving or offering to give, directly or indirectly, 
any money, or anything of apparent present or 
prospective value to any parent, to any tutor or 
guardian, to any person having legal or actual 
custody of, or to any person standing in loco 
parentis to, any child eligible to attend a public 
school in this State, as an inducement to en- 
courage, influence, prompt, reward or compen- 
sate any such person to permit, prompt, force, 
or cause any such child to attend any such 
school in violation of any law of this State. 

The acceptance of, or the offer to accept, di- 
rectly or indirectly, any money, or anything of 
apparent present or prospective value, by any 
such person under any such circumstances, shall 
also constitute bribery of parents of school chil- 


Whoever commits the crime of bribery of 
parents of school children shall be fined not less 
than five hundred dollars, nor more than one 
thousand dollars, and imprisoned for not more 
than one year. 
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In the trial of persons charged with bribery 
of parents of school children, either the bribe- 
giver or the bribe-taker may give evidence, or 
make affidavit against the other, with immunity 
from prosecution in favor of the first informer, 
except for perjury in giving such testimony. 

Any fine imposed and collected from the con- 
victed person or persons under the provisions 
of this Section shall be paid to the informer or 
informers who shall give information resulting 
in the conviction of said person or persons. No 
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penalty imposed under the provisions of this 
Section shall be suspended or remitted by any 
court. 


Section 2. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of the 
Constitution of Louisiana, this Act shall become 
effective immediately upon approval by the 
Governor. 
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Public Schools—Mississippi 


Senate Concurrent Resolution No. 143 of the 1960 session of the Mississippi legislature, 
adopted by the Senate on April 28, 1960, and by the House of Representatives on May 5, 
1960, proposed amendments to: (1) Section 201 of the Mississippi Constitution of 1890 to 
provide that the legislature may in its discretion provide for free public schools for children 
of specified ages with such grades as the legislature may prescribe; and (2) Section 205 
of the constitution to provide that the legislature may in its discretion provide for free 
public schools in each county with such terms as the legislature may prescribe. The voters 
of the state ratified the amendments on November 8, 1960. Section 201 had previously 
read: “It shall be the duty of the legislature to encourage by all suitable means, the promo- 
tion of intellectual, scientific, moral and agricultural improvement, by establishing a uni- 
form system of free public schools by taxation or otherwise, for all children between the 
ages of six and twenty-one years, and as soon as practicable, to establish schools of higher 


grade.” 


A concurrent resolution to amend section 201 of 
the Mississippi Constitution of 1890 so as to 
provide that the Legislature may, in its dis- 
cretion, provide for the maintenance and es- 
tablishment of free public schools for chil- 
dren within specified ages, by taxation or 
otherwise, with such grades as may be pre- 
scribed by the Legislature, and to amend 
section 205 of the Mississippi Constitution of 
1890 so as to provide that the Legislature 
may, in its discretion provide for the main- 
tenance and establishment of a free public 
school or schools in each county in the state, 
with such term, or terms, as the Legislature 
may prescribe. 


Be it resolved by the Legislature of the State of 
Mississippi, two-thirds (2/3) of the Senate and 
House of Representatives concurring therein, 
That the following amendment to the Constitu- 
tion of the State of Mississippi of 1890 be sub- 
mitted to the qualified electors of the state for 
ratification or rejection at an election to be held 


on the first Tuesday after the first Monday of 
November, 1960. ‘ 

Amend Section 201 of the Constitution of the 
State of Mississippi of 1890 so that it will read 
as follows: 


Section 201. The Legislature may, in 
its discretion, provide for the maintenance 
and establishment of free public schools for 
all children between the ages of six (6) and 
twenty-one (21) years, by taxation or other- 
wise, and with such grades, as the Legis- 
lature may prescribe. 


Amend Section 205 of the Constitution of the 


State of Mississippi of 1890 so that it shall read 
as follows: 


Section 205. The Legislature may, in 
its discretion, provide for the maintenance 
and establishment of a free public school 
or schools in each county in the state, with 


such term, or terms, as the Legislature may 
prescribe. 
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CONSTITUTIONAL LAW 
Compulsory Association—Georgia 
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House Resolution No. 69-174 of the 1961 session of the General Assembly of Georgia pro- 
poses an amendment to the Georgia Constitution declaring that “freedom from compulsory 
association at all levels of public education shall be preserved inviolate.” 


A RESOLUTION Proposing an amendment to 
the Constitition so as to declare that freedom 
from compulsory association at all levels of 
public education shall be preserved inviolate, 
and to authorize the General Assembly to 
provide funds for an adequate education for 
the citizens of Georgia; to provide for sub- 
mission of this amendment for ratification or 
rejection; and for other purposes. 


Be it resolved by the General Assembly 
of Georgia: 


Section 1. Article VIII, Sec. XIII of the 
Constitution of Georgia is hereby amended by 
adding thereto a new paragraph to be known as 
Paragraph II to read as follows: 


“Paragraph II. Freedom from compulsory 
association at all levels of public education 
shall be preserved inviolate. The General 
Assembly shall by taxation provide funds for 
an adequate education for the citizens of 
Georgia.” 


Section 2. When the above proposed 
amendment to the Constitution shall have been 
agreed to by two-thirds of the members elected 
to each of the two branches of the General 
Assembly, and the same has been entered on 
their journals with the “Ayes” and “Nays” taken 
thereon, such proposed amendment shall be 
published and submitted as provided in Article 
XIII, Section I, Paragraph I of the Constitution 
of Georgia of 1945, as amended. 


The ballot submitting the above proposed 
amendment shall have written or printed thereon 
the following: 


“For ratification of amendment to the 
Constitution so as to preserve inviolate 
freedom from compulsory association at 
all levels of public education and to require 
the General Assembly to provide funds for 
an adequate education for the citizens of 
Georgia. 

“Against ratification of amendment to the 
Constitution so as to preserve inviolate free- 
dom from compulsory association at all 
levels of public education and to require 
the General Assembly to provide funds for 
an adequate education for the citizens of 
Georgia.” 


All persons desiring to vote in favor of adopt- 
ing the proposed amendment shall vote for rati- 
fication of the amendment, and all persons 
desiring to vote against the adoption of the 
proposed amendment shall vote against ratifica- 
tion. 

If such amendment shall be ratified as pro- 
vided in said Paragraph of the Constitution, it 
shall become a part of the Constitution of this 
State. The returns of the election shall be made 
in like manner as returns for members of the 
General Assembly, and it shall be the duty of 
the Secretary of State to ascertain the result 
and certify the result to the Governor, who shall 
issue his proclamation thereon. 





CONSTITUTIONAL LAW 


Sovereignty Commissions—Louisiana 





Act No. 2 of the third extraordinary 1960 session of the Louisiana Legislature, approved by 
the governor on January 6, 1961, amends and reenacts Act 18 of 1960 (5 Race Rel. L, Rep. 
893), creating the State Sovereignty Commission. The changes involved deal with the organi- 
zation and voting strength of the commission. 


AN ACT To amend and re-enact the Title and 


Act to create the State Sovereignty Commis- 
Section 4 of Act 18 of 1960, entitled “An 


sion in the Executive Branch. of the Govern- 
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ment of the State of Louisiana, to provide for 
the membership and composition of the Com- 
mission, to describe its duties, authority and 
powers; to provide the method for selection 
of members of the Commission and their 
compensation and term of service; to fix penal- 
ties for violation of the provisions of this Act 
and to repeal all laws or parts of laws in 
conflict herewith”; and to repeal all laws or 
parts of laws in conflict herewith. 


Be It Enacted by the Legislature of Louisiana: 


Section 1. That the Title of Act 18 of 1960 
is hereby amended and re-enacted to read as 
follows: 


“An Act 


To create the State Sovereignty Commission 
in the Executive Branch of the Government 
of the State of Louisiana, to provide for the 
membership and composition of the Com- 
mission; to describe its duties, authority 
and powers; to authorize said Commission 
to employ personnel for the purposes of 
making special inquiry, investigation and ex- 
amination for the Governor and the Legis- 
lature; to authorize said Commission to 
make contracts for the performance of nec- 
essary services; to provide the method for 
selection of members of the Commission 
and their compensation and term of serv- 
ice; to fix penalties for violation of the 
provisions of this Act; and to repeal all laws 
or parts of laws in conflict herewith.” 


Section 2. That Section 4 of Act 18 of 1960 
is hereby amended and re-enacted to read as 
follows: 


“Section 4. The Commission shall meet 
immediately upon the effective date of this 
legislation and shall select from its number 
a Chairman and a Vice-Chairman, who shall 
have the authority to act in the absence of 
the Chairman, Each member of the Com- 
mission, including the ex-officio members, 
shall be entitled to one vote on all matters, 
provided that there shall be no vote cast 
by proxy. Seven members of the Commis- 
sion, including ex-officio members, shall 
constitute a quorum and no business shall 
be transacted in the absence thereof. The 
Commission may employ an executive sec- 


retary and fix the salary therefor, both sub- 
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ject to the approval of the Governor, who 
shall keep a record of the proceedings of 
the Commission and its receipts and dis- 
bursements; provided, that such records 
shall be exempted from the provisions of 
the Public Records Act, but shall be made 
available to members of the Commission 
and members of the Legislature, upon their 
request in writing, and provided further, 
that upon the order of the Governor, said 
records shall be destroyed. All persons em- 
ployed by the Commission shall for the 
purposes of this Act be considered to be 
employed to make and conduct special in- 
quiry, investigation and examination for the 
Governor and the members of the Legisla- 
ture of the State of Louisiana, into appro- 
priate means to safeguard the rights of the 
State from encroachment by any agencies 
of the Federal Government and for means 
to preserve said rights, and their employ- 
ment shall be considered to be of a tem- 
porary nature. The Commission is also 
althorized to make contracts with inde- 
pendent contractors employed to render 
services on a contractual basis, including 
independent contractual professional serv- 
ice. Such authority shall extend to and in- 
clude every function of the Commission, 
without limitation. Other than as provided 
above, the Commission may organize itself 
to transact its authorized business, to make 
and adopt rules and regulations, to appoint 
committees of its members, and to employ 
all necessary and proper personnel not in- 
consistent with any of the provisions of this 
Act.” 


Section 3. If any section, paragraph, sen- 
tence, or clause of this Act shall be held to be 
unconstitutional or invalid, the same shall not 
affect any other part, portion or provision of 
this Act, but such other part shall remain in full 
force and effect. 


Section 4. That all laws or parts of laws in 
conflict herewith are hereby repealed. 


Section 5. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of the 
Constitution of Louisiana, this Act shall become 
effective immediately upon approval by the 
Governor. 
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CONSTITUTIONAL LAW 
Supreme Court Veto—South Carolina 


The legislature of South Carolina has approved a resolution requesting the submission by 
Congress of an amendment to the United States Constitution providing that upon the request 
of the legislatures of over one-fourth of the states a decision of the United States Supreme 
Court which “transfers powers from the several states to the Federal Government” shall “be 
invalid until subsequently approved by the legislatures of three-fourths of the several states.” 





CONCURRENT RESOLUTION 


The following was introduced: 

H. 1004.—My. HART: A Concurrent Resolu- 
tion requesting the Congress of the United 
States to propose and amendment to the Federal 
Constitution providing for validating any Su- 
preme Court decision which transfers from the 
States to the Federal Government powers not 
contemplated by the Constitution of the United 
States. 


Be it resolved by the House of Representa- 
tives, the Senate concurring: 

That the members of the Legislature of the 
State of South Carolina respectfully request the 
Congress of the United States to propose to the 
people an amendment to the Constitution of the 
United States or to call a convention for such 
purpose, as provided by law, to add to the Con- 
stitution an article providing that: 


“ARTICLE 
Section 1. Where the legislatures of over one- 


fourth of the several states conclude that a 
United States Supreme Court decision has trans- 
ferred powers not authorized by the Constitu- 
tion of the United States, and where the decision 
transfers powers from the several states to the 
Federal Government, such decision shall, upon 
the application and request of the legislatures 
of over one-fourth of the several states, be in- 
valid until subsequently approved by the legis- 
latures of three-fourths of the several states; 
provided, however, that the application and re- 
quest shall be made within three years after the 
date of the decision. 

Section 2. All provisions of Article 3 of the 
Constitution of the United States that conflict 
with this amendment are hereby repealed.” 

Be it further resolved that certified copies of 
this resolution shall be sent to the Governors and 
members of the legislatures of the several states, 
the President of the United States, the President 
of the United States Senate, the Speaker of the 
United States House of Representatives, and to 
each member of the United States Congress. 





CRIMINAL LAW 


Trespass—Texas 


The city council of Dallas, Texas, has approved an ordinance prohibiting standing, remain- 
ing or congregating in certain public places “so as to obstruct, prevent or interfere with the 
unobstructed use thereof,” requiring dispersal when so ordered, and providing penalties. 


An ordinance prohibiting the standing, remaining 
or congregating of persons upon any public 
street or sidewalk, or at the entrance, alcove 
or steps of any public or private building in 
the City of Dallas so as to obstruct, prevent 
or interfere with the unobstructed use thereof; 
requiring said person or persons to disperse 
and move on when ordered by the police or 
other peace officer; providing for a penalty: 
providing for a severability clause: providing 


for the repeal of all ordinances or parts of 
ordinances inconsistent or in conflict herewith; 
and declaring an emergency. 


Be it ordained by the City Council of the City 


of Dallas: 


Section 1. That it shall be unlawful for any 
grouping or assemblage of persons whose stand- 
ing, remaining or congregating upon any public 
street or sidewalk in the City of Dallas shall 
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obstruct, prevent or interfere with the free or 
unobstructed use of said street or sidewalk by 
other persons, to fail or refuse to move on or to 
disperse upon being ordered to do so by any 
police officer of the City of Dallas or other peace 
officer. 


Section 2. That it shall be unlawful for any 
person, grouping or assemblage of persons 
whose standing, remaining or congregating upon 
any entrance, alcove or steps leading from a 
public street or sidewalk to the entrance or exit 
of any public or private building or structure 
in the City of Dallas shall obstruct, prevent or 
interfere with the free or unobstructed use of 
said entrance or exit, or of the street or sidewalk 
adjacent thereto, by other persons, to fail or 
refuse to move on or to disperse upon being 
ordered to do so by any police officer of the 
City of Dallas or other peace officer. 


Section 3. Every person violating any of 
the provisions of this ordinance shall be deemed 
guilty of a misdemeanor, and upon conviction 
shall be punished by a fine of not more than 
Two Hundred ($200.00) Dollars. 


Section 4. It is hereby declared to be the 
intention of the City Council that the sections, 
paragraphs, sentences, clauses and phrases of 
this ordinance are severable, and if any phrase, 
clause, sentence, paragraph or section of this 
ordinance shall be declared unconstitutional or 
invalid by the valid judgment or decree of any 
court of competent jurisdiction, such unconsti- 
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tutionality or invalidity shall not affect any of 
the remaining phrases, clauses, sentences, para- 
graphs and sections of this ordinance, since the 
same would have been enacted by the City 
Council without the incorporation in this ordi- 
nance of any such unconstitutional or invalid 
phrase, clause, sentence, paragraph or section. 


Section 5. That all ordinances or parts of 
ordinances inconsistent or conflicting with the 
provisions of this ordinance are hereby expressly 
repealed; provided, however, that the repeal of 
existing ordinances by this ordigance shall not 
affect or prevent the prosecution or punishment 
of any person for any act done or committed 
in violation of any ordinance hereby repealed 
prior to the taking effect of this ordinance; but 
prosecution for such offenses may be instituted 
and causes presently pending proceeded with 
in all respects as if such prior ordinance had 
not been repealed. 


Section 6. The fact that the present regula- 
tions with reference to the standing, remaining 
or congregating of persons upon any public 
street or sidewalk, or in the entrance, alcove or 
steps of any public or private building in the 
City of Dallas are deemed inadequate creates 
an urgency and an emergency for the immediate 
preservation of the public peace, health, comfort, 
safety and general welfare, and requires that this 
ordinance shall take effect immediately from and 
after its passage, and it is accordingly so or- 
dained 





CRIMINAL LAW 


Trespass—South Carolina 


Act No. 743 of the 1960 session of the South Carolina General Assembly, approved by the 
governor on May 16, 1960, provides penalties for persons who enter upon the premises of 
another person or firm after having been warned within the preceding six months not to do 


AN ACT to provide for the offense of trespass 
after warning with penalty therefor, and to 
provide further for enforcement and jurisdic- 
tion thereof. 


Be it enacted by the General Assembly of the 
State of South Carolina: 


Section 1. Any person who without legal 


cause or good excuse, enters into the dwelling 
house, place of business, or on the premises of 
another person, firm or corporation, after having 
been warned, within six months preceding, not to 
do so; or any person, who, having entered into 
the dwelling house, place of business, or on the 
premises of another person, firm or corporation 
without having been warned within six months 
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- not to do so, and fails and refuses, without good 
cause or good excuse, to leave immediately upon 
being ordered or requested to do so by the per- 
son in possession, his, their or its agent or repre- 
sentative, shall, on conviction, be fined not more 
than one hundred dollars, or be imprisoned for 
not more than thirty days. 


Section 2. All municipal courts of this State 
as well as those of magistrates may try and deter- 
mine criminal cases involving violations of this 
act occurring within the respective limits of such 
municipalities and magisterial districts. 
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Section 3. All peace officers of the State and 
its subdivisions are hereby authorized and di- 
rected to enforce the provisions hereof within 
their respective jurisdictions. 

Section 4. The provisions of this act shall be 
construed as being in addition to, and not as 


superseding, any other statutes of the State re- 
lating to trespass or entry on lands of another. 


Section 5. This act shall take effect upon ap- 
proval by the Governor. 





ELECTIONS 


Registration—Mississippi 








Senate Concurrent Resolution No. 147 of the 1960 session of the Mississippi legislature, 
adopted by the Senate on April 28, 1960, and by the House of Representatives on May 5, 
1960, proposed an amendment to Article 12 of the Mississippi Constitution of 1890 to pro- 
vide as an additional qualification to register for voting that a person “shall be of good moral 
character.” The voters of the state ratified the amendment on November 8, 1960. 


A concurrent resolution to amend Article 12 
of the Mississippi Constitution of 1890 so as 
to provide as an additional qualification to 
register for the purpose of becoming a quali- 
fied elector, a person shall be of good moral 
character, and to add same as Section 241-A. 


tion to be held on the first Tuesday after the 
first Monday of November, 1960. 

Amend or change Article 12 of the Consti- 
tution of the State of Mississippi of 1890 by 
adding thereto the following as Section 241-A 
thereof: 


Section 241-A. In addition to all other 
qualifications required of a person to be 
entitled to register for the purpose of be- 
coming a qualified elector, such person 
shall be of good moral character. 

The Legislature shall have the power to 
enforce the provisions of this section by ap- 
propriate legislation. 


Be it resolved by the Legislature of the State 
of Mississippi, two-thirds (2/3) of the Senate 
and House of Representatives concurring there- 
in, That the following amendment to or change 
in Article 12 of the Mississippi Constitution of 
1890 be submitted to the qualified electors of 
the state for ratification or rejection at an elec- 





LITIGATION 
Defense of Officials—South Carolina ° 
Act No. 674 of the 1960 session of the General Assembly of South Carolina, approved by 


the governor on April 13, 1960, provides for the defense of officers and employees of the 
state and its political subdivisions when prosecuted for acts done in good faith in the course 
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of their employment. The attorney general is required to make a preliminary investigation 
to determine whether the acts with which the official or employee is charged were done in 


good faith. 


AN ACT to provide for the defense of officers 
and employees of the state of South Carolina, 
or of any political subdivision thereof, prose- 
cuted in any action or special proceeding in 
the courts of this state, or the United States, by 
Reason of any act done or omitted in good 
faith in the course of their employment. 


Be it enacted by the General Assembly of the 
State of South Carolina: 


Section 1. In the event that any officer or 
employee of the State of South Carolina, or of 
any political subdivision thereof, be prosecuted 
in any action, civil or criminal, or special pro- 
ceeding in the courts of this State, or of the 
United States, by reason of any act done or omit- 
ted in good faith in the course of his employ- 
ment, it is made the duty of the Attorney 
General, when requested in writing by any such 
officer or employee, to appear and defend the 
action or proceeding in his behalf. Such appear- 
ance may be by any member of his staff or by 
any solicitor or assistant solicitor when directed 
to do so by the Attorney General. 


Section 2. Before any such defense, how- 
ever, is undertaken, an investigation shall be 
made of the facts on which the action or special 


proceedings are based and unless, in the opinion 
of the Attorney General, it appears that the offi- 
cer or employee was acting in good faith, without 
malice, and in the course of his employment, the 
investigation shall proceed no further, nor shall 
any defense be provided for him by virtue of 
this act. The investigation herein required to 
be made may be made by the Attorney General, 
any member of his staff, or by any solicitor or 
assistant solicitor when directed to do so by the 
Attorney General. In the event that it should 
appear that any such officer or employee is 
covered by any policy of insurance under the 
terms of which the carrier is required to provide 
counsel, the Attorney General may, in his dis- 
cretion, make no further investigation and pro- 
vide no representation for any such party. 

Any and all information obtained by virtue 
of the provisions of this act shall be considered 
confidential and shall not be admissable as evi- 
dence in any such action or special proceeding, 
and no reference thereto shall be made in any 
such trial or hearing. 


Section 3. All acts or parts of acts incon- 
sistent herewith are repealed. 


Section 4. This act shall take effect upon ap- 
proval by the Governor. 





PUBLIC ACCOMMODATIONS 


Anti-Discrimination—Pennsylvania 


Act No. 19 of the 1961 session of the Pennsylvania General Assembly, approved by the gov- 
ernor on February 28, 1961, broadens that state’s Fair Employment statute to include a pro- 
hibition against discrimination in housing and public accommodations. In the text follow- 
ing, the material in brackets was stricken from the old law, and the material in italics was 


added in the new law. 


AN ACT Amending the act of October 27, 1955 
(P L 744) entitled “An act prohibiting cer- 
tain practices of discrimination because of 
race color religious creed ancestry age or na- 
tional origin by employers employment agen- 
cies labor organizations and others as herein 
defined creating the Pennsylvania Fair 
Employment Practice Commission in the 


Department of Labor and Industry defining 
its functions powers and duties providing for 
procedure and enforcement providing for 
formulation of an educational program to pre- 
vent prejudice providing for judicial review 
and enforcement and imposing penalties” pro- 
hibiting discrimination in the selling leasing or 
financing of commercial housing and discrim- 
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ination in places of public accommodation re- 
sort or amusement because of race color 
religious creed ancestry or national origin 
changing the name of the Pennsylvania Fair 
Employment Practice Commission to the 
Pennsylvania Human Relations Commission 
and qualifying the scope of the act 


The General Assembly of the Commonwealth 
of Pennsylvania hereby enacts as follows 


Section 1 The title and sections 1 2 3 and 4 
act of October 27 1955 (P L 744) known as 
the “Pennsylvania Fair Employment Practice 
Act” are amended to read 


An Act Prohibiting certain practices of discrimi- 
nation because of race color religious creed 
ancestry age or national origin by employers 
employment agencies labor organizations and 
others as herein defined creating the Pennsyl- 
vania [Fair Employment Practice] Human 
Relations Commission in the Department of 
Labor and Industry defining its functions 
powers and duties providing for procedure 
and enforcement providing for formulation of 
an educational program to prevent prejudice 
providing for judicial review and enforcement 
and imposing penalties 


Section 1 Short Title This act may be cited 
as the “Pennsylvania [Fair Employment Prac- 
tice] Human Relations Act” 


Section 2 Findings and Declaration of Policy 

(a) The practice or policy of discrimination 
against individuals or groups by reason of their 
race color religious creed ancestry age or na- 
tional origin is a matter of concern of the Com- 
monwealth Such discrimination foments domes- 
tic strife and unrest threatens the rights and 
privileges of the inhabitants of the Common- 
wealth and undermines the foundations of a 
free democratic. state The denial of equal em- 
ployment housing and public accommodation 
opportunities because of such discrimination 
and the consequent failure to utilize the pro- 
ductive capacities of individuals to their fullest 
extent deprives large segments of the population 
of the Commonwealth of earnings necessary to 
maintain decent standards of living necessitates 


their resort to public relief and intensifies group * 


conflicts thereby resulting in grave injury to the 
public health and welfare compels many in- 
dividuals to live in dwellings which are sub- 
standard unhealthful and overcrowded resulting 
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in racial segregation in public schools and other 
community facilities juvenile delinquency and 
other evils thereby threatening the peace health 
safety and general welfare of the Common- 
wealth and its inhabitants 

(b) It is hereby declared to be the public 
policy of this Commonwealth to foster the em- 
ployment of all individuals in accordance with 
their fullest capacities regardless of their race 
color religious creed ancestry age or national 
origin and to safeguard their right to obtain 
and hold employment without such discrimina- 
tion to assure equal opportunities to all individ- 
uals and to safeguard their rights at places of 
public accommodation and to secure commer- 
cial housing regardless of race color religious 
creed ancestry or national origin 

(c) This act shall be deemed an exercise of 
the police power of the Commonwealth for the 
protection of the public welfare prosperity 
health and peace of the people of the Common- 
wealth of Pennsylvania 


Section 3 Right to Freedom from Discrimina- 
tion in Employment Housing and Places of 
Public Accommodation The opportunity for an 
individual to obtain employment for which he 
is qualified and to obtain all the accommoda- 
tions advantages facilities and privileges of any 
place of public accommodation and of commer- 
cial housing without discrimination because of 
race color religious creed ancestry age or national 
origin [is] are hereby recognized as and de- 
clared to be [a civil right] civil rights which 
shall be enforceable [only] as set forth in this 
act 

Section 4 Definitions As used in this act unless 
a different meaning clearly appears from the 
context 

(a) The term “person” includes one or more 
individuals partnerships associations organiza- 
tions corporations legal representatives trustees 
in bankruptcy or receivers It also includes but 
is not limited to any owner lessor assignor build- 
er manager broker salesman agent employe lend- 
ing institution and the Commonwealth of 
Pennsylvania and all political subdivisions au- 
thorities boards and commissions thereof 

(b) The term “employer” includes the Com- 
monwealth or any political subdivision or board 
department commission or school district there- 
of and any person employing twelve or more 
persons within the Commonwealth but does not 
include religious fraternal charitable or sec- 
tarian corporations: or associations except such 
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corporations or associations supported in whole 
or in part by governmental appropriations 

(c) The term “employe” does not include 
any individual employed in agriculture or in 
the domestic service of any person nor any in- 
dividual employed by his parents spouse or 
child 

(d) The term “labor organizations” includes 
any organization which exists for the purpose in 
whole or in part of collective bargaining or of 
dealing with employers concerning grievances 
terms or conditions of employment or of other 
mutual aid or protection in relation to employ- 
ment 

(e) The term “employment agency” includes 
any person regularly undertaking with or with- 
out compensation to procure opportunities to 
work or to procure recruit refer or place em- 
ployes 

(f) The term “Commission” means_ the 
Pennsylvania [Fair Employment Practice] Hu- 
man Relations Commission created by this act 

(g) The term “discriminate” includes segre- 
gate 

(h) The term “age” includes any person be- 
tween the ages of forty and sixty-two inclusive 

(i) The term “housing accommodations” in- 
cludes (1) any building or structure or portion 
thereof which is used or occupied or is intended 
arranged or designed to be used or occupied as 
the home residence or sleeping place of one or 
more individuals groups or families whether or 
not living independently of each other and (2) 
any vacant land offered for sale or lease for 
commercial housing 

(j) The term “commercial housing” means 
housing accommodations held or offered for 
sale or rent (1) by a real estate broker salesman 
or agent or by any other person pursuant to 
authorization of the owner (2) by the owner 
himself or (3) by legal representatives but shall 
not include any personal residence offered for 
sale or rent by the owner or by his broker sales- 
man agent or employe 

(k) The term “personal residence” means a 
building or structure containing living quarters 
occupied or intended to be occupied by no more 
than two individuals two groups or two families 
living independently of each other and used by 
the owner thereof as a bona fide residence for 
himself and any members of his family forming 
his household 

(1) The term “place of public accommodation 
resort or amusement” means any place which 
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is open to accepts or solicits the patronage of 
the general public including but not limited to 
inns taverns roadhouses hotels motels whether 
conducted for the entertainment of transient 
guests or for the accommodation of those seek- 
ing health recreation or rest or restaurants or 
eating houses or any place where food is sold 
for consumption on the premises buffets saloons 
barrooms or any store park or enclosure where 
spirituous or malt liquors are sold ice cream 
parlors confectionaries soda fountains and all 
stores where ice cream ice and fruit prepara- 
tions or their derivatives or where beverages of 
any kind are retailed for consumption on the 
premises drug stores dispensaries clinics hos- 
pitals bathhouses swimming pools barber shops 
beauty parlors retail stores and establishments 
theatres motion picture houses airdromes roof 
gardens music halls race courses skating rinks 
amusement and recreation parks fairs bowling 
alleys gymnasiums shooting galleries billiard 
and pool parlors public libraries kindergartens 
primary and secondary schools high schools acad- 
emies colleges and universities extension cours- 
es and all educational institutions under the 
supervision of this Commonwealth garages and 
all public conveyances operated on land or 
water or in the air as well as the stations ter- 
minals and airports thereof but shall not in- 
clude any accommodations which are in their 
nature distinctly private 

Section 2 Section 5 of the act subsections (a) 
and (b) amended March 28 1956 (P L 1354) 
is amended to read 

Section 5 Unlawful [Employment] Discrimi- 
natory Practices It shall be an unlawful [employ- 
ment] discriminatory practice unless based upon 
a bona fide occupational qualification or except 
where based upon applicable security regula- 
tions established by the United States or the 
Commonwealth of Pennsylvania 


(a) For any employer because of the race 
color religious creed ancestry age or national 
origin of any individual to refuse to hire or 
employ or to bar or to discharge from employ- 
ment such individual or to otherwise discrimi- 
nate against such individual with respect to 
compensation hire tenure terms conditions or 
privileges of employment if the individual is 
the best able and most competent to perform 
the services required The provision of this para- 
graph shall not apply to (1) termination of 
employment because of the terms or conditions 
of any bona fide retirement or pension plan (2) 
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operation of the terms or conditions of any bona 
fide retirement or pension plan which have the 
effect of a minimum service requirement (3) 
operation of the terms or conditions of any bona 
fide group or employe insurance plan 

(b) For any employer employment agency or 
labor organization prior to the employment or 
admission to membership to 

(1) Elicit any information or make or keep 
a record of or use any form of application or 
application blank containing questions or entries 
concerning the race color religious creed ances- 
try or national origin of any applicant for em- 
ployment or membership 

(2) Print or publish or cause to be printed 
or published any notice or advertisement relat- 
ing to employment or membership indicating 
any preference limitation specification or dis- 
crimination based upon race color religious 
creed ancestry age or national origin 

(3) Deny or limit through a quota system 
employment or membership because of race 
color religious creed ancestry age national origin 
or place of birth 

(4) Substantiaily confine or limit recruitment 
or hiring of individuals with intent to circum- 
vent the spirit and purpose of this act to any 
employment agency employment service labor 
organization training school or training center 
or any other employe-referring source which 
services individuals who are predominantly of 
the same race color religious creed ancestry age 
or national origin 

(c) For any labor organization because of 
the race color religious creed ancestry age or 
national origin of any individual to deny full 
and equal membership rights to any individual 
or otherwise to discriminate against such in- 
dividuals with respect to hire tenure terms con- 
ditions or privileges of employment or any other 
matter directly or indirectly related to employ- 
ment 

(d) For any employer employment agency or 
labor organization to discriminate in any man- 
ner against any individual because such individ- 
ual has opposed any practice forbidden by this 
act or because such individual has made a 
charge testified or assisted in any manner in 
any investigation proceeding or hearing under 
this act 


(e) For any person whether or not an em-— 


ployer employment agency labor organization 
or employe to aid abet incite compel or coerce 
the doing of any declared by this section to 


be an. unlawful [employment] discriminatory 
practice or to obstruct or prevent any person 
from complying with the provisions of this act 
or any order issued thereunder or to attempt 
directly or indirectly to commit any act de- 
clared by this section to be unlawful [employ- 
ment] discriminatory practice 

(f) For any employment agency to fail or 
refuse to classify properly refer for employment 
or otherwise to discriminate against any in- 
dividual because of his race color religious creed 
ancestry age or national origin 

(g) For any individual seeking employment 
to publish or cause to be published any ad- 
vertisement which specifies or in any manner 
expresses his race color religious creed ancestry 
age or national origin or in any manner ex- 
presses a limitation or preference as to the race 
color religious creed ancestry age or national 
origin of any prospective employer 

(h) For any person to 

(1) Refuse to sell lease finance or otherwise 
to deny or withhold commercial housing from 
any person because of the race color religious 
creed ancestry or national origin of any pro- 
spective owner occupant or user of such com- 
mercial housing 


(2) Refuse to lend money whether or not 
secured by mortgage or otherwise for the ac- 
quisition construction rehabilitation repair or 
maintenance of commercial housing or other- 
wise withhold financing of commercial housing 
from any person because of the race color re- 
ligious creed ancestry or national origin of any 
present or prospective owner occupant or user 
of such commercial housing 

(3) Discriminate against any person in the 
terms or conditions of selling or leasing any 
commercial housing or in furnishing facilities 
services or privileges in connection with the 
ownership occupancy or use of any commercial 
housing because of the race color religious creed 
ancestry or national origin of any present or 
prospective owner occupant or user of such 
commercial housing 

(4) Discriminate against any person in the 
terms or conditions of any loan of money 
whether or not secured by mortgage or other- 
wise for the acquisition construction rehabilita- 
tion repair or maintenance of commercial hous- 
ing because of the race color religious creed 
ancestry or national origin of any present or 
prospective owner occupant or user of such 
commercial housing 
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(5) Print publish or circulate any statement 
or advertisement relating to the sale lease or 
acquisition of any commercial housing or the 
loan of money whether or not secured by mort- 
gage or otherwise for the acquisition construc- 
tion rehabilitation repair or maintenance of com- 
mercial housing which indicates any preference 
limitation specification or discrimination based 
upon race color religious creed ancestry or na- 
tional origin 

(6) Make any inquiry elicit any information 
make or keep any record or use any form of 
application containing questions or entries con- 
cerning race color religious creed ancestry or 
national origin in connection with the sale or 
lease of any commercial housing or loan of 
any money whether or not secured by mortgage 
or otherwise for the acquisition construction re- 
habilitation repair or maintenance of commer- 
cial housing 

(i) For any person being the owner lessee 
proprietor manager superintendent agent or em- 
ploye of any place of public accommodation re- 
sort or amusement to 

(1) Refuse withhold from or deny to any per- 
son because of his race color religious creed an- 
cestry or national origin either directly or in- 
directly any of the accommodations advantages 
facilities or privileges of such place of public 
accommodation resort or amusement 

(2) Publish circulate issue display post or mail 
either directly or indirectly any written or print- 
ed communication notice or advertisement to 
the effect that any of the accommodations ad- 
vantages facilities and privileges of any such 
place shall be refused withheld from or denied 
to any person on account of race color religious 
creed ancestry or national origin or that the 
patronage or custom thereat of any person be- 
longing to or purporting to be of any particular 
race color religious creed ancestry or national 
origin is unwelcome objectionable or not ac- 
ceptable desired or solicited 


Nothing in subsection (h) of this section shall 
bar any religious or denominational institution 
or organization or any charitable or educational 
organization which is operated supervised or 
controlled by or in connection with a religious 
organization or any bona fide private or frater- 
nal organization from giving preference to per- 
sons of the same religion or denomination or to 
members of such private or fraternal organ- 
ization or from making such selection as is 
calculated by such organization to promote the 
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religious principles or the aims purposes or 
fraternal principles for which it is established or 
maintained 

Section 3 The first paragraph of section 6 sub- 
section (f) of section 7 sections 9 and 10 and 
subsection (b) of section 12 of the act are 
amended to read 

Section 6 Pennsylvania [Fair Employment 
Practice] Human Relations Commission There 
shall be and there is hereby established in the 
Department of Labor and Industry a non-parti- 
san departmental administrative commission for 
the administration of this act which shall be 
known. as the “Pennsylvania {Fair Employment 
Practice] Human Relations Commission” and 
which is hereinafter referred to as the “Com- 
mission” 

° o o 

Section 7 Powers and Duties of the Commis- 
sion The Commission shall have the following 
powers and duties 

= od = 

(f) To initiate receive investigate and pass 
upon complaints charging unlawful [employ- 
ment] discriminatory practices 


oO o 2 


Section 9 Procedure Any individual claiming 
to be aggrieved by an alleged unlawful [em- 
ployment] discriminatory practice may make 
sign and file with the Commission a verified 
complaint in writing which shall state the name 
and address of the person employer labor or- 
ganization or employment agency alleged to 
have committed the unlawful [employment] 
discriminatory practice complained of and which 
shall set forth the particulars thereof and con- 
tain such other information as may be required 
by the Commission The Commission upon its 
own initiative or the Attorney General may in 
like manner make sign and file such complaint 
Any employer whose employes or some of them 
hinder or threaten to hinder compliance with 
the provisions of this act may file with the Com- 
mission a verified complaint asking for as- 
sistance by conciliation or other remedial action 
and during such period of conciliation or other 
remedial action no hearings orders or other ac- 
tions shall be taken by the Commission against 
such employer 

After the filing of any complaint or whenever 
there is reason to believe that an unlawful 
[employment] discriminatory practice has been 
committed the Commission shall make a prompt 
investigation in connection therewith 
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If it shall be determined after such investiga- 
tion that no probable cause exists for crediting 
the allegations of the complaint the Commis- 
sion shall within ten days from such determina- 
tion cause to be issued and served upon the 
complainant written notice of such determina- 
tion and the said complainant or his attorney 
may within ten days after such service file with 
the Commission a written request for a pre- 
liminary hearing before the Commission to de- 
termine probable cause for crediting the allega- 
tions of the complaint If it shall be determined 
after such investigation that probable cause 
exists for crediting the allegations of the com- 
plaint the Commission shall immediately en- 
deavor to eliminate the unlawful [employment] 
discriminatory practice complained of by con- 
ference conciliation and persuasion The mem- 
bers of the Commission and its staff shall not 
disclose what has transpired in the course of 
such endeavors Provided That the Commission 
may publish the facts in the case of any com- 
plaint which has been dismissed and the terms 
of conciliation when the complaint has been 
adjusted without disclosing the identity of the 
parties involved 

In case of failure so to eliminate such prac- 
tice or in advance thereof if in the judgment 
of the Commission circumstances so warrant the 
Commission shall cause to be issued and served 
a written notice together with a copy of such 
complaint as the same may have been amended 
requiring the person employer labor organiza- 
tion or employment agency named in such com- 
plaint hereinafter referred to as respondent to 
answer the charges of such complaint at a 
hearing before the Commission at a time and 
place to be specified in such notice The place 
of any such hearing shall be in the county in 
which the alleged offense was committed 


The case in support of the complaint shall 
be presented before the Commission by one of 
its attorneys or agents The respondent may 
file a written verified answer to the complaint 
and appear at such hearing in person or other- 
wise with or without counsel and submit testi- 
mony The complainant may likewise appear at 
such hearing in person or otherwise with or 
without counsel and submit testimony The 


Commission or the complainant shall have the - 


power reasonably and fairly to amend any com- 
plaint and tke respondent shall have like power 
to amend his answer The Commission shall not 
be bound by the strict rules of evidence pre- 
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vailing in courts of law or equity The testimony 
taken at the hearing shall be under oath and 
be transcribed 

If upon all the evidence at the hearing the 
Commission shall find that a respondent has 
engaged in or is engaging in any unlawful [em- 
ployment] discriminatory practice as defined in 
this act the Commission shall state its findings 
of fact and shall issue and cause to be served 
on such respondent an order requiring such re- 
spondent to cease and desist from such unlaw- 
ful [employment] discriminatory practice and 
to take such affirmative action including but not 
limited to hiring reinstatement or upgrading of 
employes with or without back pay admission 
or restoration to membership in any respondent 
labor organization or selling or leasing specified 
commercial housing upon such equal terms and 
conditions and with such equal facilities serv- 
ices and privileges or lending money whether 
or not secured by mortgage or otherwise for the 
acquisition construction rehabilitation repair or 
maintenance of commercial housing upon such 
equal terms and conditions to any person dis- 
criminated against or all persons as in the judg- 
ment of the Commission will effectuate the 
purposes of this act and including a require- 
ment for report of the manner of compliance If 
upon all the evidence the Commission shall find 
that a respondent has not engaged in any such 
unlawful [employment] discriminatory practice 
the Commission shall. state its findings of fact 
and shall issue and cause to be served on the 
complainant an order dismissing the said com- 
plaint as to such respondent 


The Commission shall establish rules or prac- 
tice to govern expedite and effectuate the fore- 
going procedure and its own actions  there- 
under Any complaint filed pursuant to this 
section must be so filed within ninety days 
after the alleged act of discrimination Any com- 
plaint may be withdrawn at any time. by the 
party filing the complaint 

Section 10 Enforcement and Judicial Review 
The complainant the Attorney General or the 
Commission may secure enforcement of the 
order of the Commission or other appropriate 
relief by the Court of Common Pleas of ‘Dau- 
phin County [Such proceeding] When the Com- 
mission has heard and decided any complaint 
brought before it enforcement of its order shall 
be initiated by the filing of a petition in such 
court together with a transcript of the record 
of the hearing before the Commission and issu- 
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ance and service of a copy of said petition as in 
proceedings in equity {The court shall have 
power to grant such temporary relief or re- 
straining order as it deems just and proper and 
to] when enforcement of a commission order is 
sought the court may make and enter upon 
the pleadings testimony and proceedings set 
forth in such transcript an order or decree en- 
forcing modifying and enforcing as so modified 
or setting aside in whole or in part the order 
of the Commission and the jurisdiction of the 
court not be limited by acts pertaining to equity 
jurisdiction of the courts An appeal may be 
taken as in other civil actions 


Any failure to obey an order of the court may 
be punished by said court as a contempt there- 
of 

The Commission’s copy of the testimony shall 
be available at all reasonable times to all par- 
ties for examination without cost and for the 
purpose of enforcement or judicial review of 
the order The case shall be heard without re- 
quirement of printing 

Any order of the Commission may be re- 
viewed under the provisions of the act of June 
four one thousand nine hundred forty-five 
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(Pamphlet Laws 1388) known as the “Admin- 
istrative Agency Law” and its amendments 

Section 12 Construction and Exclusiveness of 
Remedy 

° ¢ oO 

(b) Nothing contained in this act shall be 
deemed to repeal or supersede any of the pro- 
visions of any existing or hereafter adopted 
municipal ordinance municipal charter or of 
any law of this Commonwealth relating to dis- 
crimination because of race color religious creed 
ancestry age or national origin but as to acts 
declared unlawful by section five of this act the 
procedure herein provided shall when invoked 
be exclusive and the final determination there- 
in shall exclude any other action civil or crim- 
inal based on the same grievance of the com- 
plainant concerned If such complainant insti- 
tutes any action based on such grievance with- 
out resorting to the procedure provided in this 
act he may not subsequently resort to the pro- 
cedure herein In the event of a conflict between 
the interpretation of a provision of this act and 
the interpretation of a similar provision con- 
tained in any municipal ordinance the inter- 
pretation of the provision in this act shall apply 
to such municipal ordinance 





PUBLIC OFFICIALS 


Usurpation—Louisiana 


Act No. 3 of the third extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on January 6, 1961, provides penalties for persons acting in various state of- 


fices without authority. 


AN ACT to amend and re-enact Section 71 of 
Title 42 of the Louisiana Revised Statutes of 
1950, relative to public officers and offices, and 
persons attempting to usurp the same; to pro- 
vide that usurpation of a public office shall 
be a misdemeanor; to provide penalties for 
the violation of said Section; and to repeal all 
laws or parts of laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. That Section 71 of Title 42 of the 
Louisiana Revised Statutes of 1950 is hereby 
amended and re-enacted to read as follows: 


“§ 71. Unsurpation of office; punishment 
Any person who assumes or pretends to 
be a public officer without the authority of 
an election, or without the authority of a 
commission from the Governor when a com- 
mission is required; or who has been duly 
addressed out of an office that he held, in 
the manner provided by Article IX, Section 
3, of the Constitution of Louisiana, or who 
has been removed from such an office by 
impeachment or recall, is a usurper. 
Any usurper who attempts to exercise the 
functions of a public officer or office, and 
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who interferes with any public officer in the 
discharge of his duties; or refuses to vacate 
an office, after having been removed there- 
from in the manner provided by Article IX, 
Section 3, of the Constitution of Louisiana, 
or by impeachment or recall, shall be fined 
not more than Five Hundred Dollars 


($500.00) or imprisoned not more than six 
(6) months, or both. 

Each day’s action by a usurper shall con- 
stitute a separate offense.” 


Section 2. That all laws or parts of laws in 
conflict herewith are hereby repealed. Ap- 
proved: Jan. 6, 1961 at 12:35 P.M. 











EDUCATION 


Public Schools—Tennessee 


ADMINISTRATIVE 
AGENCIES 


The Kingsport, Tennessee, Board of Education on April 4, 1960, adopted a plan for deseg- 
regation of the city’s schools, and on January 21, 1961, directed that it be put into effect at 
the beginning of the 1961-62 school year. One grade is to be desegregated each year, with 
liberal provisions for transfers for students who are assigned to attend schools which previ- 
ously served only another race, or schools where another race is in the majority. 


RESOLVED, that the Board of Education of 
the City of Kingsport adopt, and it hereby 
adopts, the following plan of racial desegrega- 
tion of the City. Schools in compliance with the 
decision of the Supreme Court of the United 
States in the case of Brown vs. Board of Educa- 
tion; said plan to be announced and to become 
effective at such dates in the future as may ap- 
pear to the Board to be consistent with the best 
interests of the City. 


PLAN 


1. Compulsory segregation based upon race 
shall be abolished in Grade One of the schools 
of the City of Kingsport as of the effective date 
of this plan; and compulsory segregation based 
upon race shall thereafter be abolished in suc- 
ceeding grades of the City’s school system, in 
the ascending numerical order of such grades, 
one grade per school year, until in the twelfth 
year of the operation of this plan such segrega- 
tion shall be abolished in all grades. 

2. A plan of school zoning or districting based 
upon location of school buildings without ref- 
erence to race will be established for administra- 
tion of the grades desegregated hereunder, as 
such desegregation progresses. 

3. Every student entering a desegregated 
grade will be permitted to attend the school 
designated for the zone in which he resides, sub- 
ject to such regulations as may be necessary in 
particular instances. 

4. The applications of students entering a de- 
segregated grade for transfer from the school of 


their zone to another school will be granted 
when made in writing by parents or guardians 
or those acting as parents when good cause 
therefor is shown and when transfer is practica- 
ble and consistent with sound school administra- 
tion. 

5. The following will be regarded as good 
cause for application to transfer: 

(a) When a white student would other- 
wise be required to attend a school 
previously serving colored students 
only. 

(b) When a colored student would other- 
wise be required to attend a school 
previously serving white students only. 

(c) When a student would otherwise be 
required to attend a school where the 
majority of students in that school or 
in his grade are of a different race. 


RESOLVED, that there be, and there hereby 
is, established a new elementary school zone des- 
ignated as “the Douglass School Zone” and 
bounded as follows: 


Beginning at the Broad Street Circle, and run- 
ing thence in a southeasterly direction along 
the southwesterly side line of East Sullivan 
Street to its intersection with Wilcox Drive; 
thence in a southwesterly direction with the 
westerly side line of Wilcox Drive to its inter- 
section with Industry Drive; thence in a north-. 
westerly direction with the northeasterly side 
line of Industry Drive to its intersection with 
the boundary separating the present Jackson 
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and Washington Elementary School Zones; 
thence with said boundary in a northeasterly 
direction, including within the new zone the 
plant and facilities of Penn-Dixie Cement 
Corporation, to the intersection of Broad and 
Main Streets; thence, continuing in a north- 
easterly direction, with the easterly side line 
of Broad Street to the point of beginning; and 
be it further, 


RESOLVED, that the southwesterly bounda- 
ries of the present Washington and Lincoln 
School Elementary Zones be, and they hereby 
are, changed to abut the northwesterly boundary 
of the zone established by the foregoing resolu- 
tion; and be it further, 

RESOLVED, that all other elementary school 
zones shall remain as presently established; and 
be it further, 

RESOLVED, that the foregoing three resolu- 
tions shall become effective simultaneously with 
the effective date of the plan of racial desegrega- 
tion of the City Schools adopted by this Board 
today; and that upon such effective date every 
student entering a desegregated grade pursuant 
to said plan will be permitted to attend the 
school designated for the zone in which he re- 
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sides; but students in grades not scheduled for 
desegregation shall continue to attend the 
schools which they would otherwise have at- 
tended had the foregoing three resolutions not 
have been adopted. 


Portion of Minutes, Regular Meeting of the 
Kingsport Board of Education, Thursday, 
January 19, 1961 


W-A The board unanimously adopted the fol- 
lowing resolution: 


RESOLVED, that the plan for racial desegre- 
gation of the Kingsport city schools adopted 
by this Board at its meeting held on April 4, 
1960, and announced at its meeting held on 
April 7, 1960, be, and it hereby is, made ef- 
fective as of the beginning of the school year 
1961-1962; and that the Superintendent of 
Schools be, and he hereby is, authorized and 
directed to take all steps necessary or con- 
venient for the carrying out of said plan as of 
said effective date. 


The meeting was adjourned to executive session 
at 9:26 p.m. 





EDUCATION 


Public Schools—Tennessee 


The Johnson City, Tennessee, Board of Education has approved a grade-a-year program of 
desegregation for its public schools. A resolution adopted January 3, 1961, provides for 
redistricting of school zones without regard to race. Provision is made for transfer when 
a student would otherwise be required to attend a school previously attended only by mem- 
bers of another race, or when he would otherwise be required to attend a school with a ma- 
jority of students of another race. Reproduced below are a statement by the board and a 


text of the resolution of January 3, 1961. 


BACKGROUND STATEMENT 
ON SCHOOL DESEGREGATION 


On May 17, 1954, the United States Supreme 
Court rendered a decision in the case of Brown 
et al, vs. Board of Education invalidating the 
“separate but equal” principal on which it had 
previously based many decisions concerning the 
attendance of negroes in white public schools. 
This then became the “law of the land.” The 
decision’s effect was delayed by keeping the case 
on the docket for further argument as to methods 


of enforcement. New hearings were held before 
the Court in April, 1955, with 71 lawyers filing 
briefs representing various plaintiffs, 10 states, 
the District of Columbia, the U.S. Department 
of Justice, and other interested intervenors. Then 
the implementing decision was handed down 
on May 31, 1955. 


Basic to the Court’s opinion was a recognition 
of the wide variety of local school problems 
involved. Because of this the Federal District 
Courts were told to look at the desegregation 
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plans separately submitted by the authorities of 
each school district, in an attempt not to achieve 
uniformity, but rather to achieve good faith 
implementation of the desegregation principle 
as applied to the different local situations. 
“Equitable principles,” traditionally character- 
ized by practical flexibility and by a facility for 
adjusting and recognizing public and private 
needs were to be the guide. The Court called 
for a “prompt and reasonable start” toward com- 
pliance with the new constitutional requirement 
to be carried out “with all deliberate speed.” 

The Board of Education began a study of 
the Court’s decision and methods of compliance 
immediately following the decisions as rendered 
by the Court. A special committee was appointed 
by the Chairman to direct this study. It held 
regular meetings and made numerous reports 
to the entire Board. The Superintendent was 
requested to prepare reports on the plans which 
were adopted in Louisville, Kentucky, Nashville 
and Oak Ridge, Tennessee, and Charlotte, 
Greensboro and Winston-Salem, North Carolina. 
Individual Board Members consulted with 
citizens and school authorities as well as with 
lawyers and jurists. The Superintendent visited 
cities with successful experience to secure in- 
formation at first-hand. State laws of Tennessee, 
Alabama and North Carolina with reference to 
pupil placement were closely studied. All-at- 
Once plans vs. Gradual plans, their results and 
their application to the local situation were 
carefully considered. All meetings were opened 
with prayer, asking for divine guidance in find- 
ing a solution to this problem. 

On September 1, 1957, the Nashville public 
schools began a grade a year plan of desegrega- 
tion which proved to be the pattern to be fol- 
lowed in Knoxville City and Knox County 
schools. Davidson County has since been or- 
dered by Federal Court to desegregate year by 
year beginning with the fourth grade, placing 
it on the same basis as the Nashville City schools. 
The City of Chattanooga has approved a grade 
a year plan also. The City of Kingsport has 
approved a grade a year plan with the effective 
date yet to be set. 


* * * 


Resolution adopted by the Johnson City Board 


of Education on January 3, 1961, initiating a - 


plan of desegregation in the Johnson City 
public schools. 


Be it resolved by the Johnson City Board of 
Education that the Board approve the report 
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of its Special Committee on abolishing com- 
pulsory segregation in the public schools. 


Be it further resolved that the Board of Edu- 
cation now determine and announce the follow- 
ing plan as the initial step to comply with the 
decision of the Supreme Court of the United 
States in the case of Brown vs. Board of Educa- 
tion, said step to be taken as of September 1, 
1961. 


1. Compulsory segregation based upon race is 
abolished in Grade One of the elementary 
schools of the City of Johnson City for the 
scholastic year beginning September 1, 1961. 


2. A plan of school zoning or districting based 
upon location of school buildings and the 
latest scholastic census without reference to 
race will be established for the administra- 
tion of the first grade and of other grades as 
hereafter desegregated. 


3. Every student entering the first grade will be 
permitted to attend the school designated for 
the zone in which he or she resides, subject 
to regulations that may be necessary in par- 
ticular instances. 


4. Applications for transfer of first grade stu- 
dents from the school of their zone to another 
school will be given careful consideration and 
will be granted when made in writing by 
parents or guardians or those acting in the 
position of parents when good cause therefor 
is shown and when transfer is practicable, 
consistent with sound school administration. 


5. The following will be regarded as some of 
the valid conditions to support application 
for transfer: 

(a) When a white student would otherwise 
be required to attend a school previously 
serving Negro students only. 

(b) When a Negro student would otherwise 
be required to attend a school previously 
serving white students only. 

(c) When a student would otherwise be re- 
quired to attend a school where the 
majority of students in that school or in 
his or her grade are of a different race. 


6. The following dates are hereby set for the 
abolishing of segregation in all the remaining 
grades of the City School System: 

Second Grade, September 1, 1962 
Third Grade, September 1, 1963 
Fourth Grade, September 1, 1964 
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Fifth Grade, September 1, 1965 
Sixth Grade, September 1, 1966 
Seventh Grade, September 1, 1967 
Eighth Grade, September 1, 1968 


Ninth Grade, September 1, 1969 
Tenth Grade, September 1, 1970 
Eleventh Grade, September 1, 1971 
Twelfth Grade, September 1, 1972 





EMPLOYMENT 


Fair Employment Practice Act—California 


In the Matter of the Accusation of the Atchison, Topeka and Santa Fe Railway Company; 


International Brotherhood of Railway Carmen of America, Local 713; T. V. Reynolds, 
Respondents. 


California Fair Employment Practice Commission, February 28, 1961, No. LA-1, FEP61-B037. 


SUMMARY: Complainant, a Negro, had been employed by the respondent railway for 
thirteen years as a car cleaner. He applied frequently for promotion to the position of 
probationary carman, but was refused. Early in 1960 he filed a complaint with the California 
Fair Employment Practices Commission, alleging he had been refused opportunity for 
promotion because of his race. Shortly thereafter, he was found asleep in a car while on 
duty, and was discharged. He filed a new complaint with the commission, alleging this 
discharge was due to his earlier complaint rather than to his dereliction. On hearing, the 
commission found that the discharge was unreasonable and incompatible with the 
railway company’s practice. The company was ordered to reinstate complainant, pay his full 
salary while discharged, less unemployment payments, earnings, and one month’s salary 
penalty. Demerits were ordered entered in his personnel record, and his promotion to the 
next higher work classification was directed at the first opening. The company was ordered 
to cease discriminating against complainant and other Negroes. 


FINDINGS OF FACT II 


AND CONCLUSIONS OF LAW That the complainant, Lennie Andrews, was 





Pursuant to the statutes in such case made 
and provided, and the rules and regulations of 
the Fair Employment Practice Commission, a 
public hearing was held on the above-named 
accusation. The Commission having heard and 
considered the evidence and considered the 
record as a whole, finds the following facts and 
conclusions of law: 


FINDINGS OF FACT 
I 


That Dwight R. Zook is a duly appointed 
Commissioner of the Fair Employment Practice 
Commission of the State of California and made 
the accusation in his official capacity as such and 
not otherwise, and only after all conditions pre- 
cedent to the making thereof had been met. 


employed as a coach cleaner at Barstow, Cali- 
fornia, by the respondent Railway on August 
1, 1946, and was so continuously employed until 
his discharge on March 30, 1960. 


Il 


That the respondent Railway has instituted 
for a long period of time and still uses a dis- 
ciplinary system for their employees known as 
the “brownie” system whereby demerits are 
given for infractions of company rules and reg- 
ulations; that Lennie Andrews had not received 
any demerits at all during his thirteen (13) 
years and eight (8) months of service with the 
respondent Railway; that it is not infrequent 
for employees of respondent Railway even with 
long years of service to have some demerits on 
their record. Furthermore, Lennie Andrews had 
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not received any disciplinary treatment at all 
during these years of service. 


IV 


That on March 30, 1960, and for a long period 
prior to said date, Lennie Andrews was a reg- 
ular member of the Respondent, International 
Brotherhood of Railway Carmen of America, 
Local 713, located at Barstow, California; that 
T. V. Reynolds, the chairman of the grievance 
Committee of said Local, represented Lennie 
Andrews at a formal investigation, hereinafter 
discussed, held on March 30, 1960; that re- 
spondent Union prior to this public hearing 
stipulated to a consent order to the effect that if 
Lennie Andrews were reinstated by the respond- 
ent Railway said Union would reinstate Lennie 
Andrews to membership without penalty or loss 
of seniority rights, and would take active steps, 
upon request, to seek Lennie Andrews’ promo- 
tion to carman; that upon these terms and the 
consent order the respondent Union was dropped 
as a respondent in this case. 


V 


That on numerous occasions prior to March 
30, 1960, and at times subsequent to September 
18, 1959, Lennie Andrews requested of his su- 
periors promotion to the position of probationary 
carman; that the job of probationary Carman is 
in the mechanical category with higher pay, 
whereas the job of coach cleaner is not in such 
a category; that when Lennie Andrews made 
these requests for promotion he was qualified 
for the position of probationary carman by way 
of training and experience; that Lennie Andrews 
displayed diligence as a worker; that his desire 
to advance himself was shown by taking a cor- 
respondence course from 1952 to 1957 given by 
the Utilities Engineering Institute of Chicago, 
which Institute awarded him a diploma in recog- 
nition of his work; that Lennie Andrews was 
diligent and alert and showed himself desirous 
of qualifying for responsibility beyond the posi- 
tion of coach cleaner; that the respondent Rail- 
way followed a practice and custom of hiring 
some probationary carmen with little or no 


previous mechanical experience whatsoever and . 


of using the four-year probationary period to 
train such employees to be fullfledged carmen; 
that Lennie Andrews, under this practice and 
custom of the respondent Railway, was qualified 
for the position of probationary carman. 
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VI 


That although respondent Railway had em- 
ployed Negroes for a long period prior to March 
30, 1960, at its Barstow, California, yard in the 
positions of coach cleaner and laborer, it was 
not until January 9, 1959, that the first Negro 
was promoted to the carman category, and not 
until November 11, 1959, that the respondent 
Railway promoted a second Negro to this cate- 
gory; that respondent Railway had consistently 
refused to promote Lennie Andrews or any 
other Negro from coach cleaner to probationary 
carman until January 9, 1959, although Lennie 
Andrews had made repeated requests since 1952 
for such a promotion; that respondent Railway 
hired probationary carmen “off the street” with- 
out requiring any previous experience; that 
Lennie Andrews’ work record was as good as 
(in one case better) than the work records of 
the two Negroes who were promoted as afore- 
said; that during the period from 1952 to 1960 
there were many vacancies in said position of 
carman; that respondent Railway did on numer- 
ous occasions promote coach cleaners to carmen 
but did not promote Negroes until as aforesaid; 
that respondent Railway’s refusal to promote 
Lennie Andrews to carman was based upon 
complainant’s race or color; that Lennie An- 
drews is a Negro. 


Vil 


That on February 15, 1960, Lennie Andrews 
filed with the Commission a complaint alleging 
in substance that he had been discriminated 
against by the respondent Railway because of 
his race in refusing his request for a promotion 
from coach cleaner to carman; that on March 
21, 1960, said complaint was served upon re- 
spondent Railway; that on March 29, 1960, 
officials of respondent Railway found Lennie 
Andrews in an empty coach on one of the spur 
tracks at its yard at Barstow, California, during 
his hours of duty; that Lennie Andrews’ pres- 
ence in said coach was a violation of orders of 
respondent Railway which had been communi- 
cated to complainant; that on March 30, 1960, 
respondent Railway discharged Lennie Andrews, 
purporting to do so for the reason that Lennie 
Andrews was asleep on duty in said coach; that 
Lennie Andrews was found in said coach at 
12:55 A.M. of March 29, 1960, served with 
notice of formal investigation at about 11:00 
P.M. of March 29, 1960; that Lennie Andrews 
worked until 7:00 A.M., March 30, 1960, and the 











formal investigation was held at 4:30 P.M. of 
March 30, 1960; that even for the charge of 
sleeping, discharge was a drastic, harsh, and 
unreasonable disciplinary action in view of re- 
spondent’s general practice, and in view of 
Lennie Andrews’ long and clear record of serv- 
ice with respondent Railway; that in many cases 
of sleeping by employees the respondent Rail- 
way did give 20 to 30 demerits rather than 
discharging them, and in most cases said em- 
ployees had previous demerits on their records 
which Lennie Andrews did not; that in all cases 
where employees were found asleep and fired 
their records contained numerous instances of 
prior demerits to such an extent that firing was 
justifiable, but that such was not so in Lennie 
Andrews’ case; that the respondent Railway 
knew on March 30, 1960, and prior thereto that 
Lennie Andrews had filed a complaint with the 
Commission on February 15, 1960; that in fact, 
as managing officials of respondent well knew, 
complainant’s immediate superiors, exercising 
authority for respondent Railway, brought about 
said dismissal in retaliation against complainant 
for filing a complaint with the Commission as 
hereinabove found. 


VIII 


That since his dismissal on March 30, 1960, 
complainant has been employed for approxi- 
mately one month, during which he earned 
$186.77. Complainant has been drawing unem- 
ployment benefits under the Railroad Retire- 
ment Act in an amount not disclosed by the 
record herein. 


IX 


That the respondent Railway did challenge 
the jurisdiction of the Commission in this par- 
ticular case on the grounds that the National 
Railway Labor Act applied exclusively and that 
the California Fair Employment Practice Act 
did not apply; that the Commission ruled that 
it did have jurisdiction in this particular case. 


CONCLUSION OF LAW 


1. That the Fair Employment Practice Com- 
mission has jurisdiction over complaint and 
accusation issued herein. 


2. That Lennie Andrews was discriminated 
against because of his race or color when 
he was refused promotion by the respondent 
Railway from the position of coach cleaner 
to that of carman. 
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3. That within the standards used by the re- 
spondent Railway, Lennie Andrews was a 
satisfactory employee during his term of em- 
ployment and was qualified to be a carman. 


4. That the respondent Railway discriminated 
against Lennie Andrews by discharging him 
for bringing charges against the respondent 
in his complaint filed with this Commission 
on February 15, 1960. 


5. That Lennie Andrews should be reinstated in 
his employment as coach cleaner and given 
back pay from March 30, 1960, with rights 
unimpaired, less the following amounts: 

(a) one month’s pay; 

(b) amounts received by complainant un- 
der the Railway Retirement Act which 
respondent will be required to restore 
to appropriate funds created under 
said Act; 

(c) any other earnings during such period. 


6. That Lennie Andrews should be promoted to 
the next vacancy as carman, in line with his 
seniority. 


DECISION 


The above-entitled matter came on regularly 
for hearing before the Fair Employment Practice 
Commission of the State of California; Hearing 
Officer, Malcolm R. Peattie of the Division of 
Administrative Procedure, presiding, on January 
9 through 13, 1961, at Los Angeles, California. 
The Complainant, Lennie Andrews, was present 
and was represented on January 9 by A. L. 
Wirin, Counsel, American Civil Liberties Union. 
The Commission was represented by Charles E. 
Wilson, its attorney. The respondent, Atchison, 
Topeka, and Santa Fe Railway Company, was 
represented by its counsel, Robert B. Curtiss. 
A motion to dismiss the accusation for want of 
jurisdiction of the subject matter of the accusa- 
tion by the respondent Railway was denied. Oral 
and documentary evidence was presented, the 
hearing was closed and the matter submitted. 
After due consideration and pursuant to the 
findings of Fact and Conclusions of Law filed 
herewith, the Fair Employment Practice Com- 
mission makes the following decision and order: 


(1) Respondent Railway has committed un- 
lawful employment practices as defined in sub- 
sections (a) and (d) of Labor Code, Section 
1420. 


(2) Respondent Railway shall reinstate com- 
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plainant forthwith to his position of Coach 
Cleaner at Barstow, California, with all rights 
unimpaired and with back pay from March 30, 
1960, less the following: 

(a) one month’s pay; 

(b) amounts received by complainant under 
the Railway Retirement Act which 
respondent will be required to restore 
to appropriate funds created under 
said Act; 

(c) any other earnings during such period. 


(3) Respondent Railway may enter on com- 
plainant’s personnel record not over 30 demerits 
for the offense of being in a coach while on duty 
contrary to regulations. 


(4) Respondent Railway shall promote com- 
plainant to the next vacancy in the class of 
carman, probationary carman, or car inspector 
occurring in Barstow, California, in line with 
his seniority. 

(5) The Commission shall retain jurisdiction 
in the within matter for one (1) year from the 
effective date hereof, and during said period, 
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for good cause shown, may amend, or modify 
this order. 


(6) The respondent Railway shall cease and 
desist from discriminating against complainant 
in any way because of his race. 


(7) The respondent Railway shall cease and 
desist from refusing to promote Negro coach 
cleaners, laborers, or other Negro employees to 
i job categories for which they are qual- 
ified. 


(8) The respondent Railway shall cease and 
desist from taking retaliatory steps against em- 
ployees because they filed a complaint with the 
Commission. 


(9) In compliance with the Labor Code Sec- 
tion 1426, reference is hereby made to Govern- 
ment Code Section 11523 and Code of Civil 
Procedures, Section 1094.5, which prescribe the 
rights of appeal of any party to the within pro- 
ceeding to whose position the order is adverse. 

(10) The decision shall be effective immedi- 
ately upon delivery or mailing to the parties. 





EMPLOYMENT 


Fair Employment Laws—New Mexico 


Don L. COPPOCK, Complainant v. CREDIT BUREAU OF ALBUQUERQUE, Respondent. 


New Mexico Fair Employment Practices Commission. 


SUMMARY: On the basis of complaints by discharged employees of an Albuquerque, New 
Mexico, credit union and by the New Mexico Labor and Industrial Commissioner, the New 
Mexico Fair Employment Practices Commission conducted a hearing as to alleged violations 
of the state fair employment practices act. No evidence was found that the complaining em- 
ployees had been discharged because of race, color, religious creed, national origin or an- 
cestry, in violation of state law; and the complaint relating to those persons was dismissed. 
It was found, however, that the credit union’s written policy of prohibiting employees from 
speaking a foreign language on the job was an unlawful employment practice in violation of 
statutory provisions forbidding employers to print or circulate any statement which expresses 
any limitation, specification, or discrimination as to race, color, religious creed, national 
origin, or ancestry, unless based upon a bona fide occupational qualification. The credit union 
was therefore ordered to cease and desist from the anti-foreign-language policy. 


On. paneee 2, That on or about October 14, 1959, Respon- 





1. That the Respondent, Credit Bureau of ° 


Albuquerque, prior to and on or about October 
14, 1959, did have in its employment, Mrs. Eppie 
Armijo, Mrs. Pamela C. Reneau and Mrs. Her- 
minia Chavez. 


dent did discharge from employment, Mrs. Arm- 
ijo, Mrs. Reneau and Mrs. Chavez. 

3. That Respondent, on or about October 14, 
1959, and at times prior thereto and subsequent 
thereto and up to and including this date, had, 
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and continues to have, a written policy prohibit- 
ing the speaking of foreign languages on the 
job of its employees. 

4. That on March 1, 1960, Mrs. Armijo did 
file with the New Mexico Fair Employment 
Practice Commission, certain unverified com- 
plaints in regard to said discharge; and that on 
March 19, 1960, Mrs. Reneau did file with the 
Commission certain unverified complaints in re- 
gard to said discharge; and that on March 16, 
1960, Mrs. Chavez did file with said Commission, 
certain unverified complaints with regard to 
said discharge. 

5. That on June 24, 1960, Complainant, as 
Labor and Industrial Commissioner of the State 
of New Mexico, did sign a verified complaint 
against said Respondent in connection with said 
discharges and in connection with said written 
policy of said Respondent prohibiting the speak- 
ing of foreign languages on the job by its em- 
ployees. 

6. That on July 14, 1960, at the County Court 
House, Albuquerque, New Mexico, persuant to 
notice duly given and before Philip R. Ashby, 
hearing Examiner duly appointed and the under- 
signed members of the Commission, a hearing 
was held in connection with the charges con- 
tained in said complaint, at which hearing Com- 
plainant and Respondent were represented by 
counsel and testimony was taken and exhibits 
received in connection with said charges. 

7. That at said hearing, no evidence was 
presented in connection with the discharge from 
employment of Mrs. Reneau by said Respondent. 

8. That evidence presented at said hearing 
failed to show that Mrs. Armijo and Mrs. Chavez 
were discharged from employment by Respond- 
ent because of race, color, religious creed, na- 
tional origin or ancestry in violation of Section 
4-A, Chapter 161, Laws of 1949, compiled as 
Section 59-4-4A, N.M.S.A., 1953 Comp. (PS.), 
known as Section 4-A of the New Mexico Equal 
Employment Opportunities Act. 


9. That said written policy of Respondent 
prohibiting the speaking of a foreign language 
on the job by its employees is an unlawful em- 
ployment practice in violation of Section 4-C, 
Chapter 161, Laws of 1949, compiled as Sec- 
tion 59-4-4C, N.M.S.A., 1953 Comp. (P.S.), mak- 
ing it unlawful for any employer or employment 
agency to print or circulate or cause to be 
circulated, any statement which expresses 
directly or indirectly, any limitation, specification 
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or discrimination as to race, color, religious creed, 
national origin or ancestry or any intent to 
make any such limitation, specification or dis- 
crimination in any way on the ground of race, 
color, religious creed, national origin or ancestry 
unless based upon a bonafide occupational qual- 
ification. 

10. That the Commission has jurisdiction over 
the subject matter of the complaint upon which 
said hearing was based and held. 


CONCLUSIONS OF LAW 


1. That Respondent did not violate Section 
59-4-4A, N.M.S.A., 1953 Comp. (P.S.), when it 
discharged Mrs. Armijo, Mrs. Reneau and Mrs. 
Chavez from employment. 

2. That Respondent did and is continuing to 
violate Section 59-4-4C. N.M.S.A., 1953 Comp. 
(P.S.), in that it has, since prior to October 14, 
1959, and is continuing to have, a written policy 
prohibiting the speaking of foreign languages by 
its employees on the job. 

NEW MEXICO FAIR 
EMPLOYMENT PRACTICES 
COMMISSION 


ORDER 


The matter of the Complaint of Don L. Cop- 
pock, Complainant, Labor and Industrial Com- 
missioner of the State of New Mexico v. Credit 
Bureau of Albuquerque, Respondent, having 
come on to be heard before the Commission 
pursuant to notice duly given and before a 
hearing Examiner duly appointed and both 
parties having been represented by counsel and 
testimony having been taken and the Commis- 
sion being advised of the premises and good 
cause appearing therefore: 

IT IS HEREBY ORDERED that so much of 
the Complaint heretofore filed relating to an 
alleged unlawful discharge of Mrs. Eppie Arm- 
ijo, Mrs. Pamela C. Reneau and Mrs. Herminia 
Chavez from employment by Respondent be 
and hereby is dismissed. 

IT IS FURTHER ORDERED that the Re- 
spondent be and hereby is directed to cease and 
desist from pursuing a written policy prohibit- 
ing the speaking of foreign languages on the 
job by its employees. 

NEW MEXICO FAIR 
EMPLOYMENT PRACTICES 
COMMISSION 
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EMPLOYMENT 


Fair Employment Laws—Pennsylvania 


The COMMISSION ON HUMAN RELATIONS vy. The GREATER PHILADELPHIA RESTAU- 
RANT OPERATORS ASSOCIATION, et al. 


Philadelphia Commission on Human Relations, November 1, 1960. 9-8-1939 (60). 


SUMMARY: The Philadelphia Commission on Human Relations conducted an investigation 
into alleged discriminatory employment policies in the hotel and restaurant business. 
Subsequently, a consent order and decree was entered before the commission in which the 
Greater Philadelphia Restaurant Operators Association agreed to cease denying employment 
opportunities because of race, creed, religion, or national origin and, affirmatively, to set up 
hiring practice procedures conforming to Philadelphia’s Fair Employment ordinance. A sim- 
ilar, but less formal, agreement was reached with the Waiter and Waitresses Union Local 





+301. The consent order and decree is reproduced below. 


AND NOW, to wit, the —— day of ———— 
A. D., 1960, YALE B. BERNSTEIN, Assistant 
City Solicitor, attorney for the COMMISSION 
ON HUMAN RELATIONS, and ARLIN M. 
ADAMS, attorney for the RESPONDENTS, 
agree to the following Consent Order and De- 
cree. 


CONSENT ORDER AND DECREE 


THE GREATER PHILADELPHIA RESTAU- 
RANT OPERATORS ASSOCIATION, et al, 
shall in order to effectuate the purposes of Sec- 
tion 9-104 of the Philadelphia Code, and the 
regulations promulgated thereunder: 


1, CEASE AND DESIST FROM: 

a. Establishing and following a policy of 
denying or limiting the employment op- 
portunities of persons because of race 
or color; and 

b. Aiding and abetting its members joint- 
ly and singly, and its sources of recruit- 
ment in following a policy of denying or 
limiting the employment opportunities 
of persons solely because of race, re- 
ligion or, national origin. 

2. CARRY OUT THE FOLLOWING AF- 

FIRMATIVE ACTS: 

a. ALL RESPONDENTS included in the 
membership of THE GREATER PHIL- 
ADELPHIA RESTAURANT OPERA- 
TORS ASSOCIATION and subject to 
this COMMISSION’S JURISDICTION 
SHALL, except where modified by any 
collective bargaining agreement, exer- 
cise sole authority in the hiring of em- 
ployees in all job classes and shall be 
solely responsible for establishing fair 


employment practices within their firms 
within the meaning of Section 9-104, the 
Philadelphia Code. 


b. Said RESPONDENTS shall establish 


definite written qualifications of experi- 
ence in the craft applied for or related 
occupations, training in the craft ap- 
plied for or related crafts, and personal 
fitness. 


. Said qualifications shall within 45 days 


be made available to the COMMIS- 
SION and to all sources of new em- 
ployees which shall include but not be 
limited to the Pennsylvania State Em- 
ployment Services and other agencies 
from which the RESPONDENTS 
would be likely to receive applicants of 
various races, religions, national origins 
and ancestries. 


. Said respondents shall permit all ap- 


plicants for employment, including 
those persons referred by a union under 
a legal collective bargaining agreement, 
to complete a written application form, 
and shall retain all such forms for a 
period of at least six months. 


. Upon the occurrence of a vacancy, re- 


spondents will consider in the order of 
the application persons whose applica- 
tions are on file with them, except that 
respondents covered by any legal col- 
lective bargaining agreement not in 
conflict with the terms of this order may 
give preference to persons referred by 
the union, it being understood that such 
persons are referred from a complete 
list of all available persons for employ- 
ment which shall include, but not be 
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necessarily limited to, the available 
union membership; and that persons are 
referred from such lists without refer- 
ence to race, religion and national 
origin or any other factor which would 
in effect tend to exclude persons on ac- 
count of race, religion or national origin. 
(See attachment ) 


f. ALL RESPONDENTS shall provide for 
a procedure of promotion from lesser 
jobs to more responsible jobs, and will 
establish consistent standards applicable 
alike to all applicants for promotion 
without regard to race, religion and na- 
tional origin. 


sources of new employees their policy 
of hiring qualified persons without re- 
gard to race, religion or national origin. 


FOR THE GREATER PHILADELPHIA 
RESTAURANT OPERATORS 
ASSOCIATION 
Arlin M. Adams, Counsel 
Thomas Roberts, President 
Matilda Lockman, Secretary 


FOR THE COMMISSION 
Yale B. Bernstein, Counsel 


‘ORDERED AND DECREED BY THE 
COMMISSION ON HUMAN 
RELATIONS 





Effective date of the Order 
November Ist, 1960 
Nathan L. Edelstein, Chmn. 


g. ALL RESPONDENTS shall within ten 
days communicate with all prospective 





EMPLOYMENT 
Fair Employment Laws—Washington 


In the Matter of Geraldine ARNETT, Complainant, and SEATTLE GENERAL HOSPITAL, 
Seattle, Washington, et al., Respondents. 


Washington State Board Against Discrimination, Case No. E-638. 


SUMMARY: A Negro woman filed a complaint with the Washington State Board Against 
Discrimination, charging the Seattle General Hospital, its administrator, president, chief die- 
titian, and assistant chief dietitian with discrimination against her because of race, in viola- 
tion of Washington’s anti-discrimination law [2 Race Rel. L. Rep. 461 (1957)]. An investi- 
gator for the board found as facts: that complainant was denied an opportunity to file an 
application for employment in the hospital’s dietary department, after having been invited 
to apply during a telephone inquiry; that, while the hospital employs Negroes for other jobs, 
none has ever been employed in the dietary department during the twelve years that respon- 
dent chief dietitian has been in charge of it; and that the chief dietitian and her assistant 
had discussed the matter several times but had pursued a policy of “maintaining the status 
quo” by not employing Negroes in that department. The investigator therefore concluded 
that complainant had been discriminated against because of her race. Proposed terms of 
agreement to eliminate such practices, submitted by the investigator, were not accepted by 
the hospital. Subsequently, a tribunal for the Board held a hearing and found that the chief 
dietitian’s act of denying complainant an opportunity to file an employment application be- 
cause of her race or color constituted an unfair practice by the hospital within the pro- 
visions of the state’s anti-discrimination law. The tribunal rejected the contention that re- 
fusal to accept an application does not constitute a refusal to hire, because a written appli- 
cation was admitted to be essential to obtaining a job. The fact that there may have been 
no job vacancy in the dietary department when complainant applied was said to be imma- 
terial “since one may violate the statute by an unconditional refusal to hire for any vacancy 
which might occur in the future,” which was the effect of refusing to accept the application. 
And, although the hospital as a whole had not practiced discrimination, the tribunal held 
that the unfair practice of a departmental head to whom hiring authority had been given 
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must be charged to the hospital also. The tribunal in a cease and desist order, announced 
December 21, 1960, ordered the hospital (and its employees) not to consider race, creed, 
color, or national origin in its employment practices; to advise those on its staff engaged in 
personnel work of the state law forbidding discrimination in employment and of their re- 
sponsibilities to make it meaningful; to accept a written employment application from com- 
plainant and offer her employment in the dietary department in the first vacancy of a job 
for which she has applied, provided she meets standard qualifications without regard to race 
or color; and to advise the board of action taken in conformity to the order. The findings 
of the investigator and the tribunal’s opinion, findings of fact, conclusions of law, and order 


are reproduced below. 


FINDINGS OF INVESTIGATOR 
Complaint 


Mrs. Geraldine Arnett, 1518 - 33rd Avenue, 
Seattle, charges the Seattle General Hospital, 
Fifth and Marion, Seattle, and Elmer Hill, Ad- 
ministrator, with discrimination against her be- 
cause of her race. Mrs. Arnett is a Negro. 

Mrs. Arnett states in her complaint that she 
called the Seattle General Hospital at about 
11:15 a.m. on May 24, 1960, and asked about 
filing an application for work in the dietary de- 
partment. She was referred to a lady who told 
Mrs. Arnett that they did not have any vacancies 
but that she could come down and file an 
application for future employment. 

Complainant continues that she went to the 
hospital within the hour and talked to a lady in 
the dietary department who said, before Mrs. 
Arnett could identify herself, “I'm sorry but 
were all filled up—we have all the girls we need 
and I am sure that they will be here for some 
time—we aren't taking any applications.’ With 
that, she turned and walked away. 


Reply 


Mr. Elmer Hill, Administrator, Seattle Gen- 
eral Hospital, denies discrimination against Mrs. 
Arnett because of her race. He points to the 
record of the hospital in employing many Ne- 
groes and other non-whites and he explained 
that there are no vacancies in the dietary de- 
partment and because of the many applicants 
who have inquired about work recently, the 
hospital has stopped taking applications. 

Miss Glendora Werblow, Chief Dietitian, who 
is responsible for the interviewing and hiring of 


personnel in the dietary department, denies dis- ° 


crimination against Mrs. Armett because of her 
race. Miss Werblow says that she does not re- 
call talking to Mrs. Arnett because she did not 
identify herself, and Miss Werblow talks to 


many applicants every day, both on the phone 
and in person. 

Miss Werblow states that she had no vacan- 
cies on May 24th nor since that date. She says 
that there have been so many applicants re- 
cently, especially by high school girls who are 
looking for part time work, that she does not 
take applications unless the applicant insists. 
She says that if Mrs. Arnett had told her that 
she was the girl who had phoned in earlier, she 
would have been given an application blank to 
fill out although there was no job open at the 
time. 

Miss Werblow and Miss Ethel Ollins, As- 
sistant Chief Dietitian, both explained that there 
had never been a Negro working in the food 
department and they agreed that the matter has 
been discussed several times but that it had 
been felt that it was important to have people 
working in such close quarters who “fit in” and 
were “more in harmony”. Miss Ollis said, “We 
just felt that since we have never had any 
colored, it might be better not to upset the 
status quo”. 


Facts 


Mrs. Arnett called the hospital in an effort to 
seek employment. She was not calling in answer 
to any form of recruitment. She was invited 
to come in and file an application, but when 
she arrived she was not given an opportunity to 
file. 

There are 24 people employed in the dietary 
department: Three cooks, three male kitchen 
helpers, three dishwashers, three dietitians, and 
the balance are tray girls. None of the employees 
in the dietary department are Negro, and there 
have been no Negroes so employed during the 
twelve years that Miss Werblow has been in 
charge. 

There were no vacancies at the time Mrs. 
Arnett inquired about employment in the dietary 
department. Of the applicants who have come 
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to apply in person, only a few have left applica- 
tion blanks. Applicants are not encouraged to 
file an application unless they appear to have 
some outstanding qualifications or the applicant 
insists on filing an application. 

Mr. Hill has been Administrator of the hos- 
pital for seven years. There are 240 persons on 
the payroll of the hospital, of which 165 are 
full time and 75 part time. There are approxi- 
mately 30 Negro employees, and approximately 
15 other non-whites. All of the Negroes are em- 
ployed in one of two departments: Housekeep- 
ing or Registered Nurses. 

There has never been any written policy on 
employment without discrimination. The manual 
once in use by the hospital is now out of print 
and a new manual is in the process of prepara- 
tion. 

There have been four persons employed in 
the dietary department since January 1, 1960. 
Two of these were full time and two were part 
time. The most recent employment was a part- 
time girl who was employed as a tray girl on 
May 12, 1960. Pay for the tray girls is $1.05 an 
hour. 

The application blank currently in use at the 
Seattle General Hospital has a space for the 
applicant to identify his religion. 


Conclusions: 


The expression of a policy that maintains the 
“status quo” of an all-white crew, and the fact 
that the dietary department of the hospital has 
not employed a Negro in the past twelve years 
that Miss Weblow has been in charge, lead the 
investigator to the conclusion that a discrimina- 
tory practice has been committed against Mrs. 
Arnett because of her race. 


SECOND FINDINGS 

OF INVESTIGATOR 
Complaint 

On May 25, 1960, case number E-638, Geral- 

dine Arnett vs. Seattle General Hospital, Elmer 
Hill, Administrator, was filed in the Seattle of- 
fice of the Washington State Board Against 
Discrimination and referred to Glen E. Mans- 
field for investigator and ascertainment of the 
facts. 

RCW 49.60.240 sets forth procedure under: 
“Complaints Investigated—Conference, Concilia- 
tion—Agreement, Findings”. 

The first paragraph under this section is 
quoted as follows: 
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“After the filing of any complaint, the Chair- 
man of the Board shall refer it to the appro- 
priate section of the Board’s staff for prompt 
investigation and ascertainment of the facts. The 
results of the investigation shall be reduced to 
written findings of fact, and a finding shall be 
made that there is or that there is not reason- 
able cause for believing that an unfair practice 
has been or is being committed. A copy of said 
findings shall be furnished to the complainant 
and to the person named in such complaint, 
hereinafter referred to as the respondent. 

On June 2, 1960, the results of the investiga- 
tion of the complaint were reduced to written 
findings of fact; the conclusions were that an 
unfair practice had been committed against the 
complainant as alleged. On June 7, 1960, a copy 
of said findings were mailed to the respondent. 
These same findings were also duly submitted 
to the complainant. 


RCW 49.60.240 continues: 


“If the finding is made that there is 
reasonable cause for believing that an un- 
fair practice has been or is being commit- 
ted, the Board’s staff shall immediately en- 
deavor to eliminate the unfair practice by 
conference, conciliation and persuasion. 

“If an agreement is reached for the elimi- 
nation of such unfair practice as a result 
of such conference, conciliation and per- 
suasion, the agreement shall be reduced to 
writing and signed by the respondent, and 
an order shall be entered by the Board 
setting forth the terms of said agreement. 
No order shall be entered by the Board at 
this stage of the proceedings except upon 
such written agreement.” 


From June 7, 1960 through July 27, 1960, the 
investigator has attempted to reach an agree- 
ment with respondent through Mr. Hill, the ad- 
ministrator of the hospital, and through Mr. 
Frank Preston, member of the Executive Com- 
mittee of the Board of Trustees. A letter from 
Mr. Hill, dated June 30, 1960, stated that Mr. 
Preston, an Attorney, had been called on by the 
Executive Committee of the Board of Trustees 
for a legal opinion regarding the proposed terms 
of agreement for settlement of this complaint. 
Mr. Preston counseled the Committee against 
signing the agreement. 

The investigator has met with Mr. Hill and 
Mr. Preston in their respective offices in at- 
tempts to reach an agreement by which the 
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discriminatory practices engaged in by the hos- 
pital would be eliminated. To date the in- 
vestigator has failed in such efforts. 

RCW 49.60.240 concludes: 


“If no such agreement can be reached, a 
finding to that effect shall be made and re- 
duced to writing, with a copy thereof fur- 
nished to the complainant and the respond- 
ent.” 


Conclusions 


The investigator has endeavored to reach an 
agreement to eliminate the unfair practices as 
found in “Findings of Investigator”, Case #E- 
638, Arnett v. Seattle General Hospital. Pro- 
posed terms of agreement have been submitted 
to respondent but were not accepted. The 
respondent has offered no reasonable counter 
proposals. 

The investigator hereby finds that no agree- 
ment can be reached to eliminate the unfair 
practice complained of by the complainant in 
the above mentioned case. 


Glen E. Mansfield, Investigator 


OPINION, FINDINGS 
OF FACT, CONCLUSIONS 
OF LAW, and ORDER 


The hearing was held in this matter in Seattle, 
Washington, on Wednesday, November 16, 1960, 
upon a complaint filed by Geraldine Arnett 
with the Washington State Board Against Dis- 
crimination. The Washington State Board 
Against Discrimination was represented at the 
hearing by Wing C. Luke and Elihu Hurwitz, 
Assistant Attorneys General of the State of 
Washington. Complainant appeared in person. 
Respondents Hill, Jones, Werblow and Ollis 
appeared in person, and all Respondents were 
represented by their attorneys, Frank M. Pres- 
ton, Thomas D: Kelley and Newman H. Clark. 

Evidence was presented by the Assistant At- 
torney General and by Respondents. All wit- 
nesses were examined and cross-examined by 
counsel. Counsel for the State of Washington 
and counsel for Respondents each presented the 
tribunal with written summations and argu- 
ments. 


On May 2, 1960, Mrs. Geraldine Arnett, 


following a suggestion made to her, telephoned 
the Seattle General Hospital seeking a job in 
the Dietary Department. Upon being connected 
with that department she stated the purpose of 
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her call and was advised that they were taking 
applications and if she was “in the area” she 
might drop in and “we will take your applica- 
tion”. This occurred about 11:00 a.m. She im- 
mediately went down to the hospital and ar- 
rived there about a half hour later and was 
directed to the Dietary Department on the third 
floor. A lady asked her what she was looking 
for and upon being told of Mrs. Arnett’s pur- 
pose she went into another room and Respondent 
Miss Werblow came out to speak with Mrs. 
Arnett. She told Mrs. Arnett there were no 
openings and had been none for several years 
and that they were not taking applications, and 
then turned and walked away without further 
conversation. 

Upon leaving the hospital Mrs. Arnett im- 
mediately went to the home of a friend, Mrs. 
Girtha Hoston. Mrs. Hoston also appeared as a 
witness. After learning of the occurrence, Mrs. 
Hoston also telephoned the Seattle General 
Hospital and asked for the Dietary Department. 
She told them she was interested in a job 
setting up trays and asked if they had an open- 
ing. She was told it was possible and if she was 
in the area to come down and file an applica- 
tion. 

The following day Mrs. Arnett filed a com- 
plaint with the Washington State Board Against 
Discrimination, and on May 26th, the second 
day after the occurrence, Mr. Glen E. Mans- 
field, investigator for the Board, contacted and 
interviewed Miss Werblow and Miss Ollis. The 
following day, May 27th, he interviewed Mr. 
Elmer A. Hill, hospital administrator. 

Miss Ollis testified that although there were 
six to eight telephone applications each day, 
that very few came in the hospital to fill out 
applications after being advised there were no 
immediate job opportunities. Both Miss Wer- 
blow and Miss Ollis said that they normally told 
people who telephone in that they could come 
down and file an application. 

Although Mr. Mansfield talked with Miss 
Werblow only two days after the event, she 
claimed not to remember having seen Mrs. 
Arnett or talking to a Negro woman. She did 
state that she might have talked to her and 
also said that she apparently did tell Mrs. 
Arnett that there was no opening. 

Mrs. Werblow and Miss Ollis stated that they 
had never discussed the question of employment 
of Negroes, yet Miss Werblow volunteered in- 
formation concerning an expression between 
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them as to the employment of a Negro in 
Kansas City where Miss Ollis had previously 
worked before coming to the Seattle General. 

The hospital on May 24th employed approxi- 
mately one hundred sixty-five (165) full-time 
employees. Included among these employees 
were thirty (30) colored persons and fifteen 
(15) other non-whites. The evidence is undis- 
puted that Mr. Hill, the Administrator of the 
hospital, had never discussed the question of 
employment of Negroes with other employees, 
the medical staff, the hospital board, or officers. 
The hospital had no policy or general practice 
relative to approving or involving racial dis- 
crimination as a whole. However, while numer- 
ous colored and other non-white employees 
have been given jobs elsewhere in the hospital 
through the years, none had ever been em- 
ployed in the Dietary Department during the 
twelve years Miss Werblow was its head. 

The evidence was clear and positive that a 
written application was an essential prerequisite 
to obtaining a job of any nature. 

Although Mr. Hill had final authority over 
the hiring of all employees, both his and Miss 
Werblow’s testimony established that he at no 
time interferred with Miss Werblow’s decisions 
in the selection of employees for the Dietary 
Department. 

Both Mr. Hill and Miss Werblow testified they 
did not consider the Dietary Department to be 
unique in the hospital organization. 

Mr. Hill further stated that he had given no 
order that applications for jobs were not to be 
accepted at or about the time Mrs. Arnett ap- 
peared at the hospital. During the period from 
May 2nd to May 23rd, just prior to the date in 
question, ten applications had been accepted by 
the Dietary Department. In the period im- 
mediately following May 24th and extending to 
June 20th, nine applications were accepted by 
the Dietary Department. 

Mrs. Arnett’s testimony as to what occurred 
on May 24th has been accepted in full by the 
tribunal. Her testimony has not been disputed 
at any point but, in fact, has been substantiated 
or tacitly admitted by Respondents in all its 
significant details. 

In light of the testimony by the Respondents 
as to their usual procedure in answering tele- 
phone applications and their record of accept- 
ing written applications, it could only be con- 
cluded that Mrs. Arnett was treated differently 
than was usual. The only reason provided by 
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Respondents for this action is the possibility that 
Miss Werblow had been too busy to give ade- 
quate consideration to Mrs. Amett’s presence. 
However, further testimony disclosed that Miss 
Werblow apparently had no unusual responsi- 
bilities on this day and, in any event, the num- 
ber of applicants who appeared in person were 
so few that this proferred explanation could not 
justify Miss Werblow’s action. 


When considering her conduct in light of the 
fact that no Negro has ever been employed in 
the Dietary Department although the hospital 
elsewhere has repeatedly employed Negroes, and 
the further fact that her testimony at best was 
evasive, it is believed that her action in refusing 
to permit Mrs. Arnett to file a written applica- 
tion was founded upon the fact that she was 
a Negro. 


The question which must be considered is 
whether this constituted an unlawful practice 
under the Washington Statute. The Statute reads 
in part as follows: 


RCW 49.60.180 “Unfair practices of em- 
ployer defined. It is an unfair practice for 
any employer: 

(1) To refuse to hire any person because of 
such person’s race, creed, color, or national 
origin, unless based upon a bona fide oc- 
cupational qualification.” 


Respondents’ counsel has argued that refusal 
to accept an application does not constitute 
refusal to hire a person. However, both Mr. 
Hill and Miss Werblow testified that a written 
application was essential to obtaining a job. It 
was thus a necessary first act in hiring and it 
would be totally unrealistic to take the position 
that an employer could refuse to accept an 
application of a Negro and thus evade any obli- 
gation at all to hire such a person. The fact that 
there may have been no job vacancy in the 
Dietary Department at the time Mrs. Arnett 
applied is also immaterial, since one may violate 
the statute by an unconditional refusal to hire 
for any vacancy which might occur in the future. 
This was the effect of the refusal to accept the 
application in this case. 


It is true that the evidence showed that the 
hospital administration as a whole had not en- 
gaged in discriminatory practices. However, it 
must be held responsible for the conduct of in- 
dividual departmental heads to whom hiring 
authority has been delegated. Thus, the unfair 
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practice of Miss Werblow as Chief Dietitian 
must also be charged to the hospital. 

The tribunal is finally faced with the determi- 
nation of what action should be required of 
Respondents to correct the situation resulting 
from the illegal action. To begin with, we fully 
recognize that in enforcing the laws against 
discrimination and protecting the right of Com- 
plainant, it is encumbent upon us also to protect 
the rights of Respondents as well. 

The Washington State Board Against Dis- 
crimination in its written memorandum to the 
tribunal has agreed that all charges should be 
dismissed against all Respondents except the 
Seattle General Hospital on the ground that the 
other Respondents were named as such solely in 
their respective capacities as agents of the 
hospital. The tribunal accepts this stipulation 
although the evidence establishes conduct on 
the part of Miss Werblow which would justify 
the issuance of an order to her personally. 

Because the Seattle General Hospital has 
failed to develop a clear policy regarding dis- 
crimination in the past, we believe it should be 
required to take all essential steps to establish 
a policy in compliance with the Washington 
State Law against discrimination and provide 
adequate publicity of this policy to its employees. 

The more difficult situation relates to the 
further relations of Mrs. Arnett with the hos- 
pital. Having found that an unfair act of dis- 
crimination has occurred and weighing all other 
considerations, including the agreed fact that 
the position of a tray girl is not one requiring 
unusual skills, we find that we can not tolerate 
a situation which would leave the decision of 
the employment of Mrs. Arnett solely in the 
hands of the party who has committed the un- 
fair practice. It seems unlikely that Miss Wer- 
blow could be entirely fair if granted full rights 
of discretion, and her past conduct does not 
create confidence in the impartiality of her 
judgment even in an ordinary hiring situation. 
To require the determination to be made by 
any other person would in itself constitute dis- 
parate treatment of Mrs. Arnett’s application. 

The people of this state acting through their 
legislature have recognized and determined that 
practices of discretion in employment based on 


race, creed, color or national origin “are a matter ° 


of state concern” that “menaces the institutions 
and foundations of a free democratic state.” 
(RCW 49.60.010) For this reason the Washing- 
ton State Board Against Discrimination was 
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created to protect the public interest as well as 
the interest of individuals. Thus, although we 
are reluctant to impinge upon Respondent's dis- 
cretion in business matters, we believe it neces- 
sary to make a demand for the employment of 
Mrs. Arnett at the first available opportunity. 
This order would not exist excepting for the 
original misconduct of Respondent which has 
created a specific discriminatory situation, and 
the corrective order of the Board is similarly 
limited in scope. 


FINDINGS OF FACT 


I. 


Complainant, Geraldine Arnett, on May 24, 
1960, went to the Dietary Department of the 
Seattle General Hospital to file an application 
for employment after being specifically invited 
to do so. She was there informed by Miss 
Werblow that. no applications were being ac- 
cepted and thus was denied an opportunity to 
file an application. 

Il. 


The written application was a required con- 
dition of obtaining employment at Seattle Gen- 
eral Hospital. The Dietary Department also ac- 
cepted such applications from others, both be- 
fore and after May 24, 1960. 


Ill. 


Although the Seattle General Hospital did 
employ Negroes and other non-whites, the Die- 
tary Department had had no Negro employees 
for a period of over twelve (12) years. 


IV. 


The Chief Dietitian refused to accept Com- 
plainant’s application for employment because 
of her race or color. 


V. 


The Seattle General Hospital had established 
no policy whatsoever concerning racial discrimi- 
nation in employment, or the avoidance of such 
discrimination. 

VI. 


Respondents Elmer A. Hill, Stanley P. Jones, 
Glendora Werblow and Ethel Ollis were acting 
solely in a representative capacity as agents of 
the Seattle General Hospital. 


Upon the basis of the foregoing Findings of 
Fact, the tribunal makes the following: 
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CONCLUSIONS OF LAW 
I. 


The refusal of Respondent to accept Com- 
plainant’s application for employment did con- 
stitute an unfair practice on the part of the 
Seattle General Hospital within the provisions 
of RCW 49.60.180(1). 


Il. 


Pursuant to the stipulation of the Board, the 
complaint charging unfair practice as defined 
in RCW 49.60.180(1) should be dismissed as to 
Elmer A. Hill, Stanley P. Jones, Glendora Wer- 
blow and Ethel Ollis. 


Ii. 


The remedial action hereafter ordered is 
required to effectuate the purposes and policies 
of the Act. 


ORDER 


IT IS HEREBY ORDERED that the com- 
plaint of GERALD (sic) ARNETT against these 
named parties, Elmer A. Hill, Stanley P. Jones, 
Glendora Werblow and Ethel Ollis, be and the 
same is hereby dismissed; and 

IT IS FURTHER ORDERED that the Seattle 
General Hospital, its management and employ- 
ees, shall comply fully with the Washington 
State law against discrimination and that race, 
creed, color or national origin will not be con- 
sidered in the employment assignment, salary 
determination or other terms and conditions of 
employment; and 

IT IS FURTHER ORDERED that Seattle 
General Hospital will advise in writing all per- 
sons in the hospital who are responsible for 
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employment or the supervision of personnel, of 
the Washington State law against discrimina- 
tion and of each such person’s responsibility for 
making the law meaningful and effective. The 
Washington State Board Against Discrimination 
will be furnished with a copy of the memoran- 
dum, together with a list of the employees to 
whom the memorandum has been given, and 
the title and department of each such employee; 
and 

IT IS FURTHER ORDERED that the Seattle 
General Hospital will revise its employment 
application forms to comply with the Washing- 
ton State laws against discrimination; and 

IT IS FURTHER ORDERED that Seattle 
General Hospital will incorporate in its Admin- 
istration Manual provisions relating to the policy 
of non-discrimination in employment; and 

IT IS FURTHER ORDERED that the Seattle 
General Hospital will post in a conspicuous 
place in the hospital a poster stating that dis- 
crimination based on race, creed, color or na- 
tional origin is prohibited in employment; such 
poster to be maintained for the period of not 
less than one year; and 

IT IS FURTHER ORDERED that the Seattle 
General Hospital will accept a written applica- 
tion for employment from Complainant and will 
offer her employment in the Dietary Depart- 
ment in the first vacancy of a job for which she 
has applied, provided she meets the standard 
qualifications of other applicants for employ- 
ment, but without regard to race, color, creed 
or national origin; and 

IT IS FURTHER ORDERED that the Seattle 
General Hospital will advise the Washington 
State Board Against Discrimination in writing 
of all action taken to conform with this order. 





EMPLOYMENT 


Non-Discrimination—Kentucky 


The Commonwealth of Kentucky department of personnel has issued new “Personnel Rules” 
which include a provision forbidding discrimination in state employment practices because 
of the employee’s ethnic origin. Following is an excerpt from the department’s rules. 


o = Sd 


2.4 Prohibition of Political Activity and Dis- 
crimination 


(a) No person shall be appointed or promoted 
to, or demoted or dismissed from, any 
position in the classified service, or in any 
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way favored or discriminated against with 
respect to employment. in the classified 
service because of his political or religious 
opinions or affiliations or ethnic origin. 


* o o 


(e) Any officer or employee of the classified 
service who wilfully violates any of the 
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foregoing provisions shall forfeit his of- 
fice or position, and for one (1) year 
shall be ineligible for any office or posi- 
tion in the Commonwealth’s service. 
Violation of the foregoing provisions shall 
constitute a misdemeanor subject to a 
sentence of from thirty (30) days to a 
maximum of six (6) months in jail. 





HOUSING 


Contiguously-Located Housing—Connecticut 


The Connecticut Commission on Civil Rights on June 30, 1960, sent a letter to all news- 
papers in the state requesting them to omit any reference to the racial or religious charac- 
ter of neighborhoods wherein properties advertised for sale or rent are located. The letter 
stated the Commission’s opinion that the purposes of a recent statute [4 Race Rel. L. Rep. 
774 (1959)] making the state’s Public Accommodations Act apply to contiguously located 
housing would be best served by such newspaper cooperation. 


Dear Sir: 


It has been the practice of some newspapers 
to word real estate advertisements in various 
ways to indicate certain properties were avail- 
able to Negroes. Phrases used have included 
“mixed neighborhood”, “anyone buys” and in 
some cases “colored”. The implication is that 
properties not so designated are not available 
to non-white purchasers or renters. 


Under the terms of the 1959 amendment to 
the Public Accommodations Act, many of the 
apartments for rent and houses for sale, where 
five or more units are controlled by a single 
owner, must be made available without dis- 
crimination based on race, creed or color. The 


Commission considers that the purposes of this 
statute would be best served if newspapers 
omitted any reference to the racial or religious 
character of the area of advertised properties. 
If this becomes the general practice, all people 
may be encouraged to seek homes, in terms of 
their financial means, throughout the community 
rather than on a restricted basis. 

We will greatly appreciate your co-operation 
in this matter. We will be interested in any 
comments or questions you may wish to bring 
to our attention. 


Very truly yours, 


Thomas F. Henry 
Executive Secretary 





HOUSING 


Discrimination—Connecticut 


COMMISSION ON CIVIL RIGHTS, Complainant v. Albert SWANSON, etc. 
Connecticut Commission on Civil Rights, January 9, 1961, Complaint No. PA-H # 15. 


SUMMARY: Complainant, a Negro, attempted to purchase a home in a Connecticut subdi- 
vision. His offer being refused, he filed a complaint with the state Commission on Civil Rights, 
alleging that the refusal was based on race. After a hearing, the commission found the charge 





346 RACE RELATIONS LAW REPORTER 





[Vox. 6 


to be true, and ordered the respondent real estate developers to cease denying to complainant 
the opportunity to purchase a home in the development. A general order was also entered 
forbidding respondents to give “consideration to the factors of race, creed or color in accept- 


ing applications for the purchase of homes. ...” 


FINDINGS OF FACT 
I 


Upon all the evidence at the hearing in the 
above-captioned matter, the Hearing Tribunal 
of the Commission on Civil Rights (Joseph B. 
Burns, Esq., Chairman, Rev. Julian A. Taylor, 
Martin F. Stempien, Esq.) states its Findings 
of Fact as follows: 


1. DeWitt Jones, of 255 Starr Street, New 
Haven, Connecticut, a Negro on or about Oc- 
tober 28, 1959, sought to purchase a home in a 
housing development situated in Hamden, Con- 
necticut, and known as Benham Lane Heights. 


2. Benham Lane Heights is a real estate de- 
velopment located in Hamden, Connecticut, 
consisting of more than twenty-five house lots, 
including at least five or more parcels of land 
that are contiguous without regard to highways 
or streets. 


3. The parcels of land were not sold sep- 
arately, but were sold only with completed 
houses thereon. On or about October 28, 1959, 
and until the present time there were a number 
of houses unsold and offered for sale to the gen- 
eral public. 


4. The respondents Albert Swanson, Inc. and 
E.F.S., Inc. are both corporations duly organized 
and existing under the laws of the State of 
Connecticut. Said corporations own the parcels 
of land upon which houses were to be built and 
offered for sale in said Benham Lane Heights. 
Neither Albert Swanson, Inc. nor E.F.S., Inc. 
individually, owned five or more contiguous 
parcels of land upon which houses were built 
or upon which houses were to be built for sale 
to prospective purchasers. 


5. The respondent, Albert Swanson, was on 
October 28, 1959, and since that time the Presi- 
dent of Albert Swanson, Inc. Said Albert Swan- 
son as an individual, and/or as the President of 
Albert Swanson, Inc., was the builder of the 
houses in the Benham Lane Heights develop- 
ment on land owned either by Albert Swanson, 
Inc., or E.F.S., Inc. 


6. In October, 1959, the Lomas & Nettleton 
Co., realtors, of New Haven, Connecticut, did 


advertise completed homes for sale to be built 
on lots in Benham Lane Heights, Hamden, Con- 
necticut. Said realtors were the sole brokers 
handling the sale of completed homes in this 
particular development. 


7. E.F.S., Inc. was a Connecticut corporation 
organized under the Statute of the State of 
Connecticut, receiving approval of its Certificate 
of Incorporation and Certificate of Organization 
from the Office of the Secretary of the State of 
Connecticut on September 23, 1959. Incorpora- 
tors of E.F.S., Inc. were Edith F. Swanson, wife 
of Albert Swanson, and Algot Fredrickson of 
Stratford, Connecticut, father of Edith F. Swan- 
son, and Edith K. Fredrickson, of Stratford, 
Connecticut, mother of Edith F. Swanson. Fifty 
shares of capital stock of E.F.S., Inc. were 
originally subscribed, forty-nine of which were 
owned by Edith F. Swanson and the other single 
share by Algot Fredrickson. 


The minutes of the first meeting of the Board 
of Directors of E.F.S., Inc. held on September 
23, 1959 at 3:00 o'clock in the afternoon at 39 
Whitney Ridge Terrace, North Haven Con- 
necticut, indicated: “The Treasurer then re- 
ported that the sum of Five Thousand Dollars 
in cash had been received for the purchase of 
stock in the corporation, and was in her hands. 
Said amount had been paid in by the following 
persons: Edith F. Swanson—$4900.00; Algot 
Fredrickson, $100.00.” However, this payment of 
$5000.00 was actually made in the form of a 
$5000.00 check from Albert Swanson, Inc. to 
Edith F. Swanson and dated September 29, 1959. 
Edith F. Swanson, President and Treasurer of 
E.F.S., Inc., was a witness in the proceedings 
held before this Tribunal, and as its principal 
officer could not explain the financial transac- 
tions which had occurred in the establishment 
of E.F.S., Inc., and other transactions which had 
occurred since the date of its incorporation. 


8. Albert Swanson as an individual, Albert 
Swanson as President of Albert Swanson, Inc., 
and Albert Swanson as the husband of Edith F. 
Swanson (principal stockholder and principal 
officer of E.F.S., Inc.) was actually in control 
of the sale of those parcels of land upon which 
houses were built and upon which houses were 
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to be built in Benham Lane Heights Develop- 
ment. 

Based on facts found in the above-captioned 
case, the Hearing Tribunal concludes: 


1. That the record does support the complaint 
of the Commission on Civil Rights that respond- 
ents refused to sell a home in the development 
known as Benham Lane Heights to DeWitt 
Jones. 


2. That the sale of a parcel of land with a 
house to be built thereon is a “housing accom- 
modation” within the scope of the Statutes of 
the State of Connecticut, Section 53-35, as 
amended. 


3. That the procedural requirements of the 
regulations of the Commission on Civil Rights 
were properly met. 


4, That Albert Swanson did own or otherwise 
control Albert Swanson, Inc., and E.F.S., Inc., 
on or about October 28, 1959; and that said 
corporations, Albert Swanson, Inc., and E.F.S., 
Inc., did own five or more housing accommoda- 
tions, all of which are located on a single parcel 
or parcels of land that are contiguous without 
regard to highways or streets. 


5. That said respondents, acting together un- 
der the ownership or otherwise control above 
described, did refuse to sell a home in Benham 
Lane Heights development to DeWitt Jones, 
solely because he was a Negro. 


NOW, THEREFORE, in consideration of the 
above, IT IS HEREBY ORDERED 


1. That the respondent Albert Swanson and 
the respondents Albert Swanson, Inc., E.F.S., 
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Inc., their officers, directors, agents, successors 
and assigns, shall cease and desist from: 


(a) denying to and withholding from DeWitt 
Jones the opportunity to purchase an available 
home of his choice located in the development 
known as Benham Lane Heights situated in 
Hamden, Connecticut; and 

(b) giving consideration to the factors of race, 
creed or color in accepting applications for 
the purchase of homes in Benham Lane 
Heights, or other developments owned or 
otherwise controlled by them as required by 
the General Statutes of the State of Connecti- 
cut. 


2. The respondents, Albert Swanson, Albert 
Swanson, Inc., and/or the respondent E.F.S., 
Inc., shall within thirty days of the date of serv- 
ice of this Order set aside for and make available 
to DeWitt Jones an available home of his choice 
located in Benham Lane Heights development 
and, too, said DeWitt Jones shall have a reason- 
able amount of time within which to accept or 
reject said purchase for an available home of 
his choice in Benham Lane Heights develop- 
ment. 


AND IT IS FURTHER ORDERED 


That said respondents must notify the Con- 
necticut Commission on Civil Rights at its office, 
State Office Building, Hartford 15, Connecticut 
in writing, within forty (40) days of the date 
of the service of this ORDER as to steps re- 
spondents have taken to comply with the terms 
of this ORDER. 

Dated this 9th day of January, 1961, at Hart- 
ford, Connecticut. 





HOUSING 


Publicly Assisted Housing—Federal Statutes 





The Federal Housing Administration (FHA) has revised its Property Management Hand- 
book so as to incorporate and supersede a Property Management Letter of November 30, 
1959, to all directors of field offices setting out the Administration’s “long established policy 
. . . to deal with the public without distinction as to race, creed, or color in the rental and 
sale of properties acquired by FHA,” and providing directions as to how to implement the 
policy. The Handbook also requires the establishment and maintenance of a “Public Infor- 
mation Record” as a current inventory of acquired properties (repossessed FHA-financed 
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houses) available for rental and sale. In a Property Management letter of August 16, 1960, 
the FHA advised the directors of its field offices that the Public Information Record is “to 
be available continuously to the general public.” Both letters are reproduced below. 


PROPERTY MANAGEMENT 
LETTER NO. 48 


November 30, 1959 


TO: Directors of all field offices 
Subject: Policy as To Avoiding Discrimination 
Sale and Rental of Acquired Properties 


The long established policy of this Admin- 
istration is to deal with the public without dis- 
tinction as to race, creed, or color in the rental 
and sale of properties acquired by FHA. 

It is the purpose of this memorandum to make 
certain that all concerned with the handling of 
acquired properties understand this policy clear- 
ly and provide for conducting the sale and rental 
of such properties accordingly. It is essential 
that justified criticism or any appearance of lack 
of compliance with the established policy by 
FHA staff and brokers be avoided. 

To this end the Field Office Director shall 
make available all facilities of his office and staff 
for the direct reception, consideration and pro- 
cessing of offers without distinction as to race, 
creed, or color whenever, in the opinion of the 
Director, such facilities are required to assure 
compliance with this established policy of non- 
discrimination, even though such direct handling 
may necessitate payment of a commission under 
an outstanding contract or agreement, or may 
occasion consideration of the desirability of 
terminating an existing broker arrangement. In 
all instances, the Warning Sign, FHA Form No. 
274, shall identify the FHA Field Office by 
stamped or typed addition as follows: Federal 
Housing Administration, (Address), (City, 
State), and extreme care shall be exercised to 
make certain that the Warning Sign is in place 
on all vacant properties. 

Field Office Directors shall immediately in- 
struct all staff members, and shall immediately 


inform all brokers handling acquired properties 
whether under contract (Broker Contract or 
Broker Agreement) or under a general or open 
listing in accordance with the foregoing by letter. 


Very truly your, 


C. B. Sweet 
Deputy Commissioner 


Commissioner’s Clearance No. 4641 


wo ° e 


PROPERTY MANAGEMENT 
LETTER NO. 50 


Your particular attention is directed to the 
revision of the Property Management Handbook 
identified as Imprint 18-47 and transmitted under 
separate cover. This incorporates and supersedes 
the previous directive as to avoiding discrimina- 
tion in the rental and sale of acquired prop- 
erties as set out in Property Management Letter 
No. 48. It also provides the means of informing 
the public as to the availability of acquired 
properties for rental and sale by requiring the 
establishment and maintenance of a PUBLIC 
INFORMATION RECORD as a current inven- 
tory of all acquired properties, this to be avail- 
able continuously to the general public. 

It is essential that you assure compliance by 
making certain that all members of your staff 
responsible for this activity are kept informed 
as to the established policy and by providing 
immediately for the establishment and mainte- 
nance of the PUBLIC INFORMATION REC- 
ORD. It will also be in order for you to make 
certain that all brokers handling acquired prop- 
erties are informed as to the established policy 
and as to the availability to the public of the 
PUBLIC INFORMATION RECORD. 


August 16, 1960. 
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HOUSING 


Private—Massachusetts 


Massachusetts COMMISSION AGAINST DISCRIMINATION on relation of Maurice FOWLER 
v. A. J. COLANGELO and John NAHIGIAN, etc., et al. 


Massachusetts Commission Against Discrimination, January 24 and March 30, 1961, PrH-II-45-C. 


SUMMARY: Complainant, a Negro, attempted to rent an apartment in a new development. 
His application was refused, and he filed a complaint under the Massachusetts Fair Housing 
Practices Act [2 Race Rel. L. Rep. 1155 (1957); 4 Race Rel. L. Rep. 453 (1960)]. On 
hearing before the Massachusetts Commission Against Discrimination, he testified that he 
was told the apartment was refused him because he is a bachelor, and the owner and his 
agent testified that this was the reason for the refusal; however, white bachelor friends of 
complainant were offered apartments shortly after his application was turned down. The 
Commission credited complainant’s testimony that the refusal to rent to him was based on 
his race, and the owner was ordered to cease denying complainant accommodations and to 
cease giving consideration to the factors of race, creed, color, or national origin in seeking 
and handling applications for apartments generally. When respondents did not comply, the 
commission petitioned the superior court for an enforcement order. Reproduced below are 
the commission’s fiindings of fact, conclusions of law, and order, and the petition to the 








superior court. 


Upon all evidence at the hearing herein the 
Massachusetts Commission Against Discrimina- 
tion, by Presiding Hearing Commissioner Chair- 
man Mildred H. Mahoney and Hearing Com- 
missioner Ben G. Shapiro, finds that the 
respondents A. J. Colangelo, Glenmeadow Apart- 
ments and John Nahigian, Auburndale Realty, 
herein have engaged in unlawful discriminatory 
practices as defined in Chapter 151B, Section 4, 
Sub-section 6 of the Massachusetts General 
Laws, and states its findings of fact as follows: 


FINDINGS OF FACT 
The Complainant 


1. The complainant, Maurice Fowler, is a 
Negro, unmarried, age 30, employed as a Con- 
tract Negotiator for the Electronics System 
Center of the United States Air Force located at 
Waltham, Massachusetts. Fowler holds top secret 
government security clearance, a Bachelor of 
Science degree in Economics, and a commission 
as Ist Lieutenant in the United States Army 
Reserve. 

2. On or about July 9, 1960, Fowler sought to 
rent an apartment in Glenmeadow Apartments 
at the advertised price of $145. per month. Glen- 
meadow Apartments are located about 5 minutes 
away from Fowler’s place of employment. Since 
November; 1960 he has resided near Central 
Square, Cambridge in an apartment comparable 
in accommodations to the one he sought in 


Glenmeadow. He has a ten-month lease on the 
Cambridge apartment at a rental of $175. per 
month. It takes him about one half-hour to com- 
mute to work in Waltham in the morning and 
about forty to forty-five minutes to commute 
from work in the afternoon. 


The Housing Accommodations 


3. The premises, Glenmeadow Apartments, is 
a new multiple apartment dwelling located at 
1105 Lexington Street, Waltham, Massachusetts. 

4. There are 110 units rented for permanent 
residence purposes, for one of which the com- 
plainant had applied. The basic price per rental 
unit is $145. with a somewhat lower rental for 
basement units. 

5. At the time of the events complained of the 
development was only partly complete, but there 
were some accommodations available for oc- 
cupancy as early as July and August, 1960. 

6. A rental office consisting of a “model apart- 
ment” located in the development was estab- 
lished in July, 1960. 

7. The construction of the apartment develop- 
ment in question is not now and never has been 
subsidized or otherwise aided either in whole or 
in part by any public funds, whether federal or 


. State. 


The Respondents 


8. The respondent A. J. Colangelo is the owner 
of Glenmeadow Apartments. He possesses de- 
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tailed knowledge of the day-to-day procedures 
in renting and leasing of the units in the develop- 
ment. 

9. The respondent John Nahigian is the owner 
of Auburndale Realty, located at 345 Auburn 
Street, Auburndale, Massachusetts. He is the 
rental agent of Glenmeadow Apartments with 
the power to deal generally with the public 
with the exhibiting, renting, leasing of the apart- 
ments therein in behalf of the respondent Col- 
angelo. 

10. The respondent Nahigian conducts the 
business of renting Glenmeadow Apartment units 
from the “model apartment” located in the 
development, where he and his staff interview 
and show the apartment to prospective tenants, 
process leases and applications, and accept de- 
posits. 

The Unlawful Discriminatory Practices 


11. The respondents have discriminated and 
are discriminating against the complainant by 
refusing to rent or lease and by otherwise deny- 
ing to and withholding from him, because of 
his color, housing accommodations located in 
multiple dwelling premises at 1105 Lexington 
Street, Waltham, Massachusetts known as Glen- 
meadow Apartments: 


a. The respondents deliberately misrepresented 
to Maurice Fowler the date upon which the 
apartment he sought would be ready for oc- 
cupancy; 

b. The respondents accorded to Maurice Fowler 
upon the occasion of his application for an apart- 
ment different treatment from that customarily 
accorded white applicants; 


c. The respondents accorded the application of 
Maurice Fowler for an apartment, after it was 
filed, different treatment from that accorded the 
applications of white applicants in circumstances 
substantially similar to those of Maurice Fowler, 
apart from color; 


d. The respondents adopted and carried out a 
policy of deliberate delay in taking action upon 
the application of Maurice Fowler; 

e. The respondents refused to rent or lease to 
Maurice Fowler the apartment he sought after 
receipt of all necessary information to establish 
his qualifications for tenancy in all respects, 
according to the standards set by the respondents 
themselves in accepting white tenants. 


12. The respondents’ assertions that their fail- 
ure and refusal to rent or lease to the com- 
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plainant the apartment which he sought was 
based on a policy of not renting to bachelors 
was definitively controverted by the fact that 
between the time of the filing of the complaint 
and the formal hearing thereon there were nine 
bachelors residing in Glenmeadow Apartments. 


ORDER 


Upon the basis of the foregoing Findings of 
Fact and pursuant to Section 5, Chapter 151B, 
of the General Laws of Massachusetts, it is 
hereby 

ORDERED, by the Massachusetts Commis- 
sion Against Discrimination 

That the respondents A. J. Colangelo and John 
Nahigian, their agents, servants, employees, as- 
signs and successors shall: 

1. Cease and desist from: 

a. Denying to and withholding from com- 
plainant, Maurice Fowler, an apartment, to- 
gether with the privileges and services and 
facilities relating thereto, at premises 1105 Lex- 
ington Street, Waltham, Massachusetts, known 
(and herein and after referred to) as Glen- 
meadow Apartments. 

b. Giving consideration to the factors of 
race, creed, color or national origin in seeking 
and handling applications for apartments at 
Glenmeadow Apartments, in making inquiry as 
to the qualifications for tenancy of applicants 
for apartments at Glenmeadow Apartments, in 
passing upon such qualifications and in accepting 
or rejecting said applicants, in negotiating for 
and executing leases at Glenmeadow Apartments 
and in giving occupancy to tenants at Glen- 
meadow Apartments, and in the conditions and 
privileges of tenancy at Glenmeadow Apartments 
and in the furnishing of facilities or services in 
connection therewith. 

2. Take the following affirmative action, 
which in the judgment of the Massachusetts 
Commission Against Discrimination, will effectu- 
ate the Massachusetts Fair Housing Practices 
Law: 


a. With respect to the housing accommoda- 

tions sought by complainant: 

(i) Set aside for, and offer to lease forth- 
with to, the complainant, the leasing 
period to commence at such time as the 
complainant can conveniently terminate 
or satisfactorily modify his present rental 
arrangements, an apartment of the type 
for which he applied at Glenmeadow 
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Apartments or a substantially similar 
apartment, at a rental of $145. per month, 
for a period of not less than two years 
from the date of the right to occupancy 
under the lease. The complainant shall 
have a reasonable period of time to accept 
or reject said offer to lease. 

(ii) If the complainant accepts such offer 
to lease, the respondents shall excute a 
written lease of the apartment to the 
complainant within five (5) days after 
receipt of written notice of such accept- 
ance. The terms and conditions of such 
lease shall be substantially similar to the 
terms and conditions of leases executed 
by tenants of other apartments at Glen- 
meadow Apartments during the period 
August 1, 1960 to December 31, 1960; 
and the complainant shall be accorded 
substantially the same privileges, services, 
benefits and rental concessions accorded 
to the most favored tenant or tenants in 
Glenmeadow Apartments, whether such 
privileges, services, benefits or rental con- 
cessions have been granted by terms of 
lease or otherwise to such tenant or ten- 
ants. 

(iii) If the complainant accepts the apart- 
ment and executes a lease therefor as 
aforesaid, respondents shall make said 
apartment available to the complainant 
fully ready for occupancy within ten (10) 
days after the execution of the lease, or 
at such other reasonable time as the com- 
plainant shall request. 


b. Apply the same standards of evaluation 
to all applicants for apartments at Glen- 
meadow Apartments, without regard to race, 
creed, color or national origin. 


c. Issue written instructions in a form satis- 
factory to the Commission to all agents, 
servants and employees of Glenmeadow Apart- 
ments and Auburndale Realty, and to all 
other persons now engaged or employed, or 
who may hereafter be employed or en- 
gaged within one year of the date of this 
order by the respondents, explaining the re- 
quirements and objectives of the Massachu- 
setts Fair Housing Practices Law and advising 


each such person of his individual responsibil- - 


ity for compliance with the Massachusetts 
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by the said persons individually and acknowl- 
edging receipt and understanding thereof 
shall be transmitted to the Commission by 
the respondents. 

d. Post the Commission Notice conspicuous- 
ly in easily accessible and well-lighted places 
at Glenmeadow Apartments, where it may be 
readily observed by those seeking housing 
accommodations or facilities or services in 
connection therewith. 

e. Transmit to the Commission forthwith a 
statement listing each of the apartments at 
Glenmeadow Apartments, which on the date 
of this order, was not rented or leased, giv- 
ing the designation of the apartment, the 
number of rooms and the rental being asked. 

f. Include forthwith in their usual adver- 
tising media for the next ninety (90) days in 
all advertisements for Glenmeadow Apart- 
ments including newspaper, brochure, pamph- 
let, booklet, sign or otherwise, a separate 
statement in bold type couched in a form 
satisfactory to the Commission giving notice 
that Glenmeadow Apartments are subject to 
the Massachusetts Fair Housing Practices Law 
and that the apartments therein are available 
for rental without reference to race, creed, 
color or national origin. 

g. Compensate the complainant in full for 
the following monetary damages incurred by 
him on account of the respondent's discrimi- 
nation: 

(i) The difference between the rental for 
an apartment at Glenmeadow Apartments 
and the rental he paid to live elsewhere 
from November 1, 1960 to March 1, 1961 
or to such other date as the complainant 
may conveniently occupy an apartment in 
Glenmeadow Apartments, whichever date 
comes first. 

(ii) In the event the complainant accepts 
a lease at Glenmeadow Apartments, the 
cost of moving his furniture from his 
present residence to Glenmeadow Apart- 
ments. 

(iii) In the event the complainant accepts 
a lease at Glenmeadow Apartments, any 
reasonable amount he may be obligated to 
pay in order to terminate or modify his 
present rental arrangements. 


3. Notify the Massachusetts Commission 





Fair Housing Practices Law and his obligation 
to make such compliance meaningful and 
effective. Copies of such instructions signed 


Against Discrimination at its offices at 41 Tre- 
mont Street, Boston 8, Massachusetts, in writing 
within thirty (30) days of the date of service 











of this order, as to steps respondents have taken 
to comply with each item in this Order. 


Respectfully represented the petitioners that: 


1. The petitioners are all members of the 
Massachusetts Commission Against Discrimina- 
tion, hereinafter referred to as the “Commission,” 
an agency of the government of Massachusetts 
created pursuant to c. 151B of the General Laws, 
as amended, which law is sometimes known as 
the Fair Housing Practices Law and is herein- 
after referred to as the “Law.” 


2. The respondent A. J. Colangelo does busi- 
ness as Glenmeadow Apartments, transacts said 
business in Waltham, Massachusetts, and is one 
of the two persons required to cease and desist 
from unlawful discriminatory practices and to 
take affirmative action therewith pursuant to 
the order issued by the Commission in a 
proceeding entitled “Commission Against Dis- 
crimination on relation of: Maurice Fowler, 
complainant, against A. J. Colangelo, Glen- 
meadow Apartments, 1105 Lexington Street, 
Waltham, Massachusetts, and John Nahigian, 
Auburndale Realty, 345 Auburn Street, Auburn- 
dale, Massachusetts, Respondents, Complaint 
No. PrH-11-45-C. 


3. The respondent John Nahigian does busi- 
ness as Auburndale Realty, transacts business 
in Waltham, Massachusetts, and is also one of 
the two persons required to cease and desist 
from unlawful discriminatory practices and to 
take affirmative action therewith pursuant to the 
order issued by the Commission in the proceed- 
ing described in the preceding paragraph, name- 
ly, Complaint No. PrH-11-45-C. 


4, By reason of the facts alleged in the pre- 
ceding three paragraphs, this court has jurisdic- 
tion of this proceeding under the terms of section 
6 of the Law. 


5. On July 20, 1960, Maurice Fowler, a Negro, 
made, signed and filed with the Commission a 
verified complaint in writing, in which he, as a 
person claiming to be aggrieved by an unlawful 
discriminatory practice, charged the commission 
of unlawful discriminatory practices relating to 
multiple-dwelling housing accommodations in 
connection with his attempt to rent an apartment 
at Glenmeadow Apartments, 1105 Lexington 
Street, Waltham, Massachusetts, a copy of the 
complaint dated July 20, 1960 is annexed hereto 
‘and marked “A.” 
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6. Walter C. Carrington, a member of the 
Commission, was duly designated as Investi- 
gating Commissioner to make an investigation 
of the allegations of the complaint. 


7. On October 19, 1960, the Investigating 
Commissioner duly made a determination that 
probable cause exists to credit the allegations 
of the complaint, and on that day informed the 
respondents of such determination. 


8. Endeavors to eliminate the unlawful dis- 
criminatory practices by conference, conciliation 
and persuasion failed to eliminate such practices 
on the part of the respondents. 


9. In accordance with the procedure provided 
in section 5 of the Law, upon failure to eliminate 
the unlawful discriminatory practices com- 
plained of by conference, conciliation and per- 
suasion, the Investigating Commissioner directed, 
on November 14, 1960, that a written notice of 
hearing be issued and served in the name of 
the Commission, together with a copy of the 
complaint, as the same had been signed and 
verified on July 20, 1960. 


10. On November 14, 1960, the Commission 
issued a notice of hearing, copies of which to- 
gether with a copy of the complaint verified on 
July 20, 1960, were duly served upon the com- 
plainant and the respondents. A copy of the 
notice of hearing dated November 14, 1960 is 
annexed hereto and marked “B.” 


11. On November 22, 1960, the respondent 
Colangelo and the respondent Nahigian each 
duly filed a written answer, verified on Novem- 
ber 21, 1960, with the Commission. Copies of 
each of the said answers dated November 21, 
1960 are annexed hereto and marked “C” and 
“D” respectively. 


12. Pursuant to the notice of hearing and fur- 
ther notices of various continuances, the hearing 
was held on January 9, 1961, before Chairman 
Mildred H. Mahoney and Commissioner Ben G. 
Shapiro, the said members having been duly 
designated as Hearing Commissioners by virtue 
of section 5 of the Law. 


13. Based upon all the evidence adduced at 
the above-mentioned hearing and upon the en- 
tire record therein, the two Hearing Commis- 
sioners, sitting as a Commission, in accordance 
with the powers vested in the Commission by 
said section 5 of the Law, found that the re- 
spondents had engaged in unlawful discrimi- 
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natory practices as defined in section 4 of the 
Law, and thereupon issued an order, dated 
January 24, 1961, containing the Commission’s 
Findings of Fact and Order, a copy of which is 
annexed hereto and marked “E.” 


14. On January 24, 1961, said Order of the 
Commission, dated January 24, 1961, containing 
the Commission’s Finding of Fact and Order 
was duly served upon the respondents and their 
attorneys, the complainant and his attorney, the 
Attorney General, and the Board of Registration 
of Real Estate Brokers. 


15. The aforesaid Order of the Commission 
dated January 24, 1961, has been at all times 
since its issuance and still is in full force and 


effect. 


16. More than thirty days have elapsed since 
the date of the service of the aforesaid Order 
of the Commission, dated January 24, 1961, and 
the respondents have not made any report of 
the compliance as required by paragraph 3 of 
the Order of Provisions, as set forth above, and 
your petitioners are informed and believe and 
therefore aver that the respondents have not 
otherwise complied with said Order. 


17. The Commission herewith seeks an order 
of this Court, pursuant to section 6 of the Law, 
enforcing, in whole, said Order of the Commis- 
sion, dated January 24, 1961, against the re- 
spondent Colangelo and the respondent Nahigian 
their employees, agents, assigns, and successors. 


18. Pursuant to said section 6 of the Law, 
the Commission is submitting and filing with 
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the Clerk of this Court together with this peti- 
tion the written transcript of the record upon the 
hearing before the Commission. 


WHEREFORE, the petitioners pray this 
Honorable Court that: 

1. The pleadings be completed forthwith 
upon service of the order of notice. 

2. Upon completion of pleadings, this 
suit be set down for hearing. 

3. A preliminary injunction issue enjoin- 
ing the Respondents from renting, leasing, en- 
cumbering or in any way making unavailable 
for Maurice Fowler an apartment located in 
Glenmeadow Apartments in Waltham, Massa- 
chusetts, pending the determination of this suit. 

4, It make and enter an order enforcing, 
in whole, the Order of the Massachusetts Com- 
mission Against Discrimination, dated January 
24, 1961, against the respondent A. J. Colangelo 
and the respondent John Nahigian, their em- 
ployees, agents, assigns and successors. 

5. Such other further relief be granted as 
this Honorable Court deems meet and just. 


MILDRED H. MAHONEY, BEN 
G. SHAPIRO and WALTER C. 
CARRINGTON, as they constitute 
the Massachusetts Commission 
Against Discrimination 
By their attorney, 
EDWARD J. McCORMACK, JR. 
Attorney General 
By 
GERALD A. BERLIN 
Assistant Attorney General 





HOUSING 


Real Estate Brokers—Massachusetts 


The Board of Registration of Real Estate Brokers and Salesmen of the Department of Civil 
Service and Registration of Massachusetts on July 26, 1960, made public a notice to over 
30,000 licensed real estate agents, salesmen, and brokers throughout the state, calling atten- 
tion to legislative enactments [2 Race Rel. L. Rep. 1155 (1957), 4 Race Rel. L. Rep. 453 
(1959) ] and an attorney general’s opinion [5 Race Rel. L. Rep. 253 (1959) ] as expressions 
of the public policy of the commonwealth in favor of non-discrimination in the. sale and 
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rental of real property. The notice warned that continued violation of the “civil rights of the 
Commonwealth” after the Commission Against Discrimination has issued a cease and desist 
order would subject the violator to possible suspension or revocation of license. 


IMPORTANT NOTICE 
TO REAL ESTATE 
BROKERS AND SALESMEN 


The public policy of the Commonwealth of 
Massachusetts as expressed in the legislative en- 
actments of the General Court and in opinions 
of the Attorney General directs non-discrimina- 
tion in the sale and rental of real property. 

Two statutes (Chapter 426 of the Acts of 1957 
and Chapter 239 of the Acts of 1959) forbid 
discrimination because of race, creed, color or 
national origin in the rental of apartments in 
buildings containing three or more rental units 
and in the sale of homes in developments of ten 
or more contiguous housing accommodations. 

The Attorney General has ruled that a real 
estate office is a place of public accommodation 
and, therefore, is covered by the restrictions 


against discrimination spelled out in Chapter 272 
of the General Laws, Section 92A and 98. Under 
this ruling a licensed real estate agent, salesman 
or broker may not refuse his services to or in 
any way discriminate against any person because 
of that person’s race, religious creed or color. 

This Board expects all persons licensed by it 
to conduct their business in a manner consistent 
with the above mentioned laws and ruling. 

Any instance in which the Massachusetts 
Commission Against Discrimination reports to 
us a continued violation of the civil rights of 
the Commonwealth after it has issued a cease 
and desist order against such violation will sub- 
ject the violator to possible suspension or re- 
vocation of his license. 

Joseph J. Mulhern 
Chairman 





PUBLIC ACCOMMODATIONS 


Banks—California 





At the request of the attorney general of California, the state superintendent of banks on 
September 14, 1960, issued a letter to the president and board of directors of all state banks, 
calling attention to the 1959 legislative enactment which prohibits the denial, because of 
race, religion, or national origin, of equal accommodations to persons by all business estab- 
lishments [5 Race Rel. L. Rep. 249 (1960) ]. The letter quotes a statement from the attorney 
general’s office to the effect that a number of complaints had been received by that office 
alleging that various lending agencies in the state had been discriminating because of race 


or nationality against applicants for credit, particularly for mortgage loans. 


San Francisco 4, CALIFORNIA 


SEPTEMBER 14, 1960 
The President and Board of Directors 
of all State Banks 


Gentlemen: 

We quote a portion of the contents of a letter 
dated September 12, 1960 received from the 
Office of the Attorney General, Department of 
Justice, State of California: 


“We have received several complaints 
alleging discrimination against applicants 
for extension of credit by various lending 


agencies throughout the State. Such dis- 
crimination allegedly is based upon race, 
color or nationality and usually occurs in 
connection with applications for mortgage 
loans. 

Since the 1959 legislative session all busi- 
ness establishments within this State are 
prohibited from discriminating in the exten- 
sion of accommodations, advantages, facili- 
ties, privileges or services, and, of course, 
lending institutions are business establish- 
ments.” 


In connection with the above, we are asked 
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to call to your attention the following provisions 
of Section 51 of the Civil Code as amended 
in 1959: 

“All citizens within the jurisdiction of this 
State are free and equal, and no matter 
what their race, color, relig:on, ancestry, 
or national origin are entitled to the full 
and equal accommodations, advantages, 
facilities, privileges, or services in all busi- 
ness establishments of every kind whatso- 
ever. 
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This section shall not be construed to 
confer any right or privilege on a citizen 
which is conditioned or limited by law or 
which is applicable alike to citizens of every 
color, race, religion, ancestry, or national 
origin.” 

Thank you for giving this matter your con- 
sideration. 
Yours very truly, 
WILLIAM J. MURPHY 
Superintendent of Banks 





PUBLIC ACCOMMODATIONS 
Barber Shops—New York 


STATE COMMISSION AGAINST DISCRIMINATION on the Complaint of Nilda A. Flott, ete., 


et al., against Angelo MUSTACHIO, etc. 


New York State Commission against Discrimination, February 9, 1961, CP-6317-59. 


SUMMARY: A white woman, who is married to a Negro and whose son is colored, took the 
child to a barber shop. The barber called attention to a posted sign which said “Kinky 
Haircuts, $5,” and refused to cut the child’s hair without payment of the $5. The usual 
rate for children’s haircuts was 75 cents. The mother filed a complaint with the New York 
State Commission Against Discrimination, charging violation of that state’s Law Against Dis- 
crimination. After attempts at conciliation failed, the commission held a hearing at which the 
barber and his counsel were not present. The commission found the sign and respondent’s 
conduct to constitute unlawful discrimination. The sign was ordered removed, and the re- 
spondent directed to cease directly and indirectly refusing or withholding services from com- 





plainant’s son and other Negroes because of their race, creed, color or national origin. 


STATEMENT OF THE CASE 


On July 14, 1959, Nilda A. Flott (hereinafter 
complaint), residing at 1042 Knabbe Court, 
Uniondale, County of Nassau, State of New 
York, made, signed and filed with this Com- 
mission a verified complaint charging that the 
proprietor of Angelo’s Barber Shop at 523 Union- 
dale Avenue in Uniondale had violated Section 
296.2 of the Law Against Discrimination by en- 
gaging in unlawful discriminatory practices with 
respect to a place of public accommodation, re- 
sort or amusement. 

Commissioner John A. Davis, the duly designa- 


ted Investigating Commissioner, investigated . 


these allegations with the help of the Commis- 
sion’s staff. 

The complaint was thereafter amended to take 
account of facts disclosed in the investigation, 


including the respondent’s proper name. As so 
amended, the complaint in substance makes the 
following charges: 


First, that respondent has committed an 
unlawful discriminatory practice under Sec- 
tion 296.2 of the Law Against Discrimina- 
tion in that being the proprietor of a place 
of public accommodation he has directly or 
indirectly refused, withheld from or denied 
to complainant’s son, because of his color, 
the accommodations, advantages, facilities 
or privileges of the place by refusing to 
cut his hair unless he paid a prohibitive price 
far in excess of respondent’s usual charge 
for cutting a white person’s hair; 

Second, that respondent has committed 
and continues to commit an unlawful dis- 
criminatory practice under Section 292.2 of 
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the Law Against Discrimination in that 
being the proprietor of a place of public 
accommodation he has posted and displayed 
and continues to post and display a written 
or printed notice to the effect that the ac- 
commodations, advantages, facilities and pri- 
vileges of the place shall be refused, with- 
held from or denied to any Negro except 
upon payment of a prohibitive price far in 
excess of respondent’s usual charge for cut- 
ting a white person’s hair, and to the effect 
that the patronage or custom thereat of any 
Negro is unwelcome, objectionable or not 
acceptable, desired or solicited, by post- 
ing and displaying a notice containing the 
language “Kinky Haircut—$5.” 


On April 29, 1960, on the basis of his in- 
vestigation, the Investigating Commissioner 
found probable cause to credit the allegations 
of the complaint as amended. He endeavored by 
conference, conciliation and persuasion to elimi- 
nate the unlawful discriminatory practice com- 
plained of, but these endeavors failed. On May 
12, 1960 Commissioner Davis directed the is- 
suance of a notice of hearing. 

Accordingly, on August 12, 1960, the Com- 
mission issued and served a notice of hearing, 
together with a copy of the amended complaint, 
requiring respondent to answer the charges of 
the amended complaint at a public hearing 
before three Hearing Commissioners, sitting as 
the Commission. 

On August 22, 1960, respondent filed a verified 
answer generally denying the charges of the 
amended complaint. 

Pursuant to the notice of hearing, a public 
hearing was held at the office of the Com- 
mission at 270 Broadway, City, County and State 
of New York, on October 6, 1960, before Presid- 
ing Hearing Commissioner J. Edward Conway 
and Hearing Commissioners Mary Louise Nice 
and Bernard Katzen, sitting as the Commission, 
who were duly designated as such by the Chair- 
man of the Commission, all in accordance with 
Section 297 of the Law and Rule 7 of the Com- 
mission’s Rules Governing Practice and Pro- 
cedure. 

Complainant appeared and testified. Respon- 
dent did not appear, either personally or by 
counsel. 

Counsel for the Commission tried to reach 
respondent and his attorney but was unsuccess- 
ful. After counsel for the Commission reported 
her efforts to the Hearing Commissioners, they 
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noted respondent’s default in appearing and 
proceeded with the hearing. The case in sup- 
port of the complaint was presented by Henry 
Spitz, Esq., General Counsel for the Commission 
(Ann Thacher Clarke and Solomon J. Heifetz, 
Esq., of counsel). 

On October 25, 1960, respondent by his at- 
torney, F. Courts Bouse, Esq., filed an applica- 
tion to the three Hearing Commissioners to open 
his default in appearing. The affidavit of Ann 
Thacher Clarke opposing this application was 
filed with the three Hearing Commissioners on 
November 1, 1960. On November 21, 1960 the 
three Hearing Commissioners denied the appli- 
cation to open respondent's default in appearing. 

The Hearing Commissioners have considered 
all the evidence received at the hearing and all 
the arguments put forward in the pleadings and 
in the affidavits supporting and opposing the 
application to open respondent’s default in ap- 
pearing. 

On all the evidence at the hearing, the Com- 
mission, by J. Edward Conway, Presiding Hear- 
ing Commissioner, and Mary Louise Nice and 
Bernard Katzen, Hearing Commissioners, finds 
that respondent, Angelo Mustachio d/b/a An- 
gelo’s Barber Shop, has committed unlawful dis- 
criminatory practices as defined in the Law 
Against Discrimination, and states its findings of 
fact and conclusions of law as follows: 


FINDINGS OF FACT 


1. At all times mentioned herein, complainant, 
Nilda A. Flott, lived and she still lives at 1042 
Knabbe Court, in the Village of Uniondale, 
County of Nassau, State of New York, with her 
husband and their eight-year-old son, Charles E. 
Flott, Jr. 

2. Complainant’s husband and son are Ne- 
groes; complainant herself is white. 

3. At all times mentioned herein, respondent, 
Angelo Mustachio, was and he still is the 
proprietor of Angelo’s Barber Shop, 523 Union- 
dale Avenue, in the Village of Uniondale, County 
of Nassau, State of New York. 

4. At all times mentioned herein, Angelo’s 
Barber Shop was and it still is a place of public 
accommodation, resort or amusement. 

5. At all times mentioned herein, respondent 
posted and displayed and he still posts and 
displays in and outside Angelo’s Barber Shop a 
notice to the effect that a regular hair cut costs 
75 cents. 

6. At all times mentioned herein, respondent 
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posted and displayed and he still posts and 
displays in Angelo’s Barber Shop a notice con- 
taining the language “Kinky Haircut—$5.” 

7. In mid-December 1958 or thereabouts, com- 
plainant took her son to Angelo’s Barber Shop 
for a haircut. 

8. On that occasion, one of the barbers at 
Angelo’s Barber Shop gave complainant’s son 
a haircut for 75 cents. 

9. The barber who gave complainant’s son a 
haircut for 75 cents at Angelo’s Barber Shop is 
named Vincent Martinez. 

10. Vincent Martinez was then and still is 
employed by respondent. 

11. It took Vincent Martinez less than 15 
minutes to give complainant’s son a haircut. 

12. Vincent Martinez did not indicate at that 
time that he found any particular difficulty in 
giving complainant’s son a haircut. 

13. Vincent Martinez made no attempt to 
charge complainant more than 75 cents for 
giving her son a haircut. 

14. On May 19, 1959 complainant again took 
her son to Angelo’s Barber Shop for a haircut. 

15. On that occasion, respondent told com- 
plainant’s son he would have to pay $5. for a 
haircut. 

16. Respondent refused to give complainant's 
son a haircut unless he paid $5. 

17. Complainant’s son does not have kinky 
hair. 

18. Complainant’s son’s hair is not difficult for 
a licensed barber to cut. 

19. Respondent has never charged $5 for cut- 
ting any white person’s hair, whether or not 


20. Respondent has posted and displayed the 
notice containing the language “Kinky Haircut— 
$5.” since 1951. 

21. Respondent has never received $5. from 
any person, white or Negro, for a haircut. 

22. $5. is far in excess of respondent’s usual 
charge for cutting a white person’s hair. 

23. $5. is a prohibitive price for cutting a boy’s 
hair. 

24. Telling a boy he must pay $5. for a haircut 
is tantamount to refusing to cut the boy’s hair. 


25. The notice “Kinky Haircut—$5.” posted by . 


respondent in Angelo’s Barber Shop means in 
effect that the accommodations, advantages, 
facilities and privileges of Angelo’s Barber Shop 
shall be refused, withheld from or denied to 
any Negro unless he pays a prohibitive price far 
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in excess of respondent’s usual charge for cut- 
ting a white person’s hair. 

26. The notice “Kinky Haircut—$5.” posted by 
respondent in Angelo’s Barber Shop means in 
effect that the patronage or custom of Negroes 
at Angelo’s Barber Shop is unwelcome, ob- 
jectionable, or not acceptable, desired or soli- 
cited. 

27. By charging Negroes $5. for a haircut, 
respondent directly or indirectly refuses, with- 
holds from or denies to Negroes, because of their 
color, the accommodations, advantages, facilities 
or privileges of a place of public accommoda- 
tion, resort or amusement. 

28. By telling complainant’s son he would have 
to pay $5. for a haircut, respondent directly or 
indirectly refused, withheld from or denied to 
him, because of his color, the accommodations, 
advantages, facilities or privileges of a place of 
public accommodation, resort or amusement. 


CONCLUSIONS OF LAW 


1. At the time of the events complained of, 
complainant was and she still is an inhabitant 
of the State of New York within the meaning 
of Section 290 of the Law Against Discrimina- 
tion. 

2. At the time of the events complained of, 
Angelo’s Barber Shop was and it still is a place 
of public accommodation, resort or amusement 
within the meaning of Section 292.9 of the Law 
Against Discrimination. 

3. At the time of the events complained of, 
respondent, Angelo Mustachio, was and he still 
is the proprietor of Angelo’s Barber Shop within 
the meaning of Section 296.2 of the Law Against 
Discrimination. 

4. At all times since the filing of the complaint 
herein, the Commission has had and it still has 
jurisdiction over the person of the respondent. 

5. At all times since the filing of the complaint 
herein, the Commission has had and it still has 
jurisdiction over the subject-matter of this pro- 
ceeding and over the complaint. 

6. On May 19, 1959, by telling complainant's 
son he would have to pay $5. for a haircut, 
respondent directly or indirectly refused, with- 
held from or denied to him, because of his color, 
the accommodations, advantages, facilities or 
privileges of a place of public accommodation, 
resort or amusement, in violation of Section 296.2 
of the Law Against Discrimination. 

7. On May 19, 1959, by telling complainant’s 
son he would have to pay $5. for a haircut, 
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respondent committed an unlawful discrimina- 
tory practice within Section 296.2 of the Law 
Against Discrimination. 

8. The sign “Kinky Haircut—$5.” posted and 
displayed by respondent in Angelo’s Barber 
Shop means in effect that the accommodations, 
advantages, facilities or privileges of Angelo’s 
Barber Shop will be refused, withheld from or 
denied to any Negro unless he pays a prohibi- 
tive price far in excess of respondent's usual 
charge for cutting a white person’s hair. 

9. The sign “Kinky Haircut—$5.” posted by 
respondent in Angelo’s Barber Shop means in 
effect that the patronage or custom of Negroes 
at Angelo’s Barber Shop is unwelcome, object- 
ionable or not acceptable, desired or solicited, 
within Section 296.2 of the Law Against Dis- 
crimination. 

10. By posting and displaying in Angelo’s 
Barber Shop a sign containing the language 
“Kinky Haircut—$5.” respondent has committed 
an unlawful discriminatory practice within Sec- 
tion 296.2 of the Law Against Discrimination. 

ll. By charging Negroes $5. for a haircut, 
respondent directly or indirectly refuses, with- 
holds from or denies to Negroes, because of 
their color, the accommodations, advantages, 
facilities or privileges of a place of public ac- 
commodation, resort or amusement, in violation 
of Section 296.2 of the Law Against Discrimina- 
tion. 

12. Complainant is a person claiming to be 
aggrieved by an unlawful discriminatory prac- 
tice within Section 297 of the Law Against Dis- 
crimination. 

13. The complaint was properly made, signed 
and filed in accordance with Section 297 of the 
Law Against Discrimination. 

14. The complaint was properly amended in 
accordance with Section 297 of the Law Against 
Discrimination. 


DECISION 


On May 19, 1959, by telling complainant’s son 
he would have to pay $5. for a haircut, respon- 
dent committed an unlawful discriminatory 
practice under Section 296.2 of the Law Against 
Discrimination in that he directly or indirectly 
refused; withheld from or denied to complain- 
ant’s son, because of his color, the accommoda- 
tions, advantages, facilities or privileges of a 
place of public accommodation, resort or amuse- 
ment, in violation of Section 296.2 of the Law 
Against Discrimination. 
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By posting and displaying in his barber shop 
a sign containing the language “Kinky Haircut 
—$5.” respondent has committed an unlawful 
discriminatory practice under Section 296.2 of 
the Law Against Discrimination in that, being 
the proprietor of a place of public accomrmoda- 
tion, resort or amusement, he has posted and 
displayed a written or printed notice to the effect 
that the accommodations, advantages, facilities 
and privileges of the place shall be refused, 
withheld from or denied to any Negro except 
upon payment of a prohibitive price far in ex- 
cess of respondent's usual charge for cutting 
a white person’s hair, and to the effect that the 
patronage or custom thereat of any Negro is 
unwelcome, objectionable or not acceptable, 
desired or solicited. 


ORDER 


On the basis of the foregoing decision, find- 
ings of fact and conclusions of law, and pursu- 
ant to Section 297 of the Law Against Dis- 
crimination, it is hereby 

ORDERED by the New York State Commis- 
sion Against Discrimination (J. Edward Con- 
way, Presiding Hearing Commissioner, Mary 
Louise Nice and Bernard Katzen, Hearing Com- 
missioners) that respondent, Angelo Mustachio 
d/b/a Angelo’s Barber Shop, his managers, 
agents and employees shall: 

1. Cease and desist from directly or indirectly 
refusing, withholding from or denying to com- 
plainant’s son, Charles E. Flott, Jr., to other 
Negroes, and to other persons because of their 
race, creed, color or national origin, the ac- 
commodations, advantages, facilities or privileges 
of Angelo’s Barber Shop, located at 523 Union- 
dale Avenue, Uniondale, L.I., N.Y. or any other 
barber shop operated by respondent within the 
State of New York; 

2. Cease and desist from posting or display- 
ing a notice containing the language “Kinky 
Haircut—$5.”; 

3. Cease and desist from publishing, circulat- 
ing, issuing, displaying, posting, or mailing, 
directly or indirectly, any written or printed 
communication, notice or advertisement to the 
effect that any of the accommodations, advant- 
ages, facilities or privileges of Angelo’s Barber 
Shop shall be refused, withheld from or denied 
to any Negro or other person because of his 
race, creed, color or national origin except upon 
payment of a prohibitive price far in excess of 
respondent's usual charge for a haircut, or to 
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the effect that the patronage or custom of 
Negroes or others at Angelo’s Barber Shop is 
unwelcome, objectionable or not acceptable, 
desired or solicited; 

4. Take the following affirmative action, which 
in the judgment of the Commission will effect- 
uate the purposes of the Law Against Discrim- 
ination: 

a. Extend to complainant and her son, with- 
out regard to their race or color, full, equal 
and unsegregated accommodations, advan- 
tages, facilities and privileges at Angelo’s 
Barber Shop and any other barber shop 
operated by respondent within the State 
of New York, at the regular rates charged 
by respondent for accommodating white 
persons; 

b. Extend to all persons, without regard to 
their race, creed, color or national origin 
full, equal and unsegregated accommoda- 
tions, advantages, facilities and privileges 
at Angelo’s Barber Shop and any other 
barber shop operated by respondent with- 
in the State of New York, at the regular 
rates charged by respondent for accom- 
modating white persons; 

c. Write to the complainant, Mrs. Nilda A. 
Flott c/o the State Commission Against 
Discrimination, 270 Broadway, New York 
7, New York, offering to cut her son’s hair 
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at the regular rate charged by respondent 
for cutting a white person’s hair; 

d. Furnish to Negro customers services of the 
same quality as those furnished to white 
customers and at the same rates; 

e. Remove forthwith from Angelo’s Barber 
Shop the notice containing the language 
“Kinky Haircut—$5.”; 

f. Instruct all respondent’s employees, in writ- 
ing, to furnish to Negro customers services 
of the same quality as those furnished to 
white customers and at the same rates; 

g. Post the Commission’s poster concerning 
places of public accommodation, resort or 
amusement conspicuously in an accessible 
and well-lighted place in Angelo’s Barber 
Shop where it may be read easily by em- 
ployees and customers; 

h. Notify the New York State Commission 
Against Discrimination at its office at 270 
Broadway, New York 7, New York, in 
writing, within 15 days after the service 
of this order as to the steps respondent 
has taken to comply with this order; and 

i. Send the Commission within fifteen days 
after the service of this Order a copy of 
the letter provided in sub-paragraph c. 
above, and a copy, signed by each of 
respondent’s employees of the written in- 
structions provided in sub-paragraph f. 
above. 





REAL ESTATE 


Restrictive Covenants—California 


At the request of the Governor of California, that state’s director of Veterans’ Affairs has 
advised prospective applicants for veterans’ loans that restrictive covenants regarding race, 
religion or national origin are not enforceable. Reproduced below are the governor’s letter, 
the director’s instructions to district offices, and the notice given prospective borrowers, See, 
also, opinion of the California attorney-general, 6 Race Rel. L. Rep. 361, infra. 


Honorable Joseph M. Farber 
Director 

Department of Veterans Affairs 
1227 O Street 


Sacramento 14, California 
Dear Joe: 


I believe that all veterans acquiring property 
under the Veterans Farm and Home Purchase 
Act should be informed that any restrictive 


covenants regarding, race, religion or national 
origin which may be contained in the property 
deeds are completely unenforceable. 

I therefore ask you to provide each applicant 
with a notice stating that such covenants can- 


* not be enforced by law and are in conflict with 


sound public policy. Notices should also be 
prominently displayed at each of your Depart- 
ment’s offices. 

While these restrictive covenants have indeed 
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been held unenforceable by the United States 
Supreme Court, there may be a great many peo- 
ple who are unaware of this judicial ruling. 

I know you agree with me that the issuance 
of such a notice is in keeping with the policy 
of this Administration, through the Department 
of Veterans Affairs, to provide farm and home 
loans without regard to race, color or creed. 

Sincerely 
EDMUND G. BROWN, Governor 


Memo 


February 8, 1961 
MANAGEMENT MEMo No. 61-15 
suBjEcT: Restrictive Covenants 

The attached statement has been prepared in 
accordance with the wishes of the Governor and 
the Director of Veterans Affairs. A supply of 
this statement is being forwarded under sep- 
arate cover. 

Every applicant who makes an inquiry con- 
cerning Cal-Vet loans and who is given or 
mailed any printed informational material or ap- 
plication forms must be furnished with a copy 
of this statement. 
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When the Farm and Home information pam- 
phlet is reprinted, the statement will be incor- 
porated into the pamphlet. 


H. J. JOHNSON 


Manager of 

Farm and Home Purchases 
CWH:mjf:mh 
Att. 
DISTRIBUTION: Farm and Home. 


Notice 


State of California 
Department of Veterans Affairs 


DivisIoN OF FARM AND HOME PURCHASES 


The Supreme Court of the United States has 
ruled that restrictive covenants regarding race, 
religion, or national origin which may be con- 
tained in any property deeds are unenforceable. 

Such restrictive covenants, or attempts to en- 
force them, are against the public policy of the 
State of California. Cal-Vet loans are processed 
without regard to these restrictions. 
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ATTORNEYS 
GENERAL 


REAL PROPERTY 


Restrictive Covenants—California 


The California Director of Veteran’s Affairs sought the opinion of that state’s attorney gen- 
eral as to the possibility of damage actions being brought against the VA department if it 
should transfer real property in violation of covenants purporting to restrict sales racially. 
Advice was also sought on the advisability of affirmative action to eliminate such racial 
restrictions. The attorney general, in his reply, noted that a long line of state and federal 
cases have held such covenants to be unenforceable. Since such agreements are contrary 
to the public policy of California, the opinion declares, no state agency may constitutionally 


be party to their creation or perpetuation. Legislative action to provide a clearer statement 
of policy was suggested. 


OFFICE OF THE 987.12) to acquire farms and homes for the 
ATTORNEY GENERAL benefit of qualified veterans. Following selec- 
STANLEY Mosk tion of suitable property by the veteran and 
Attorney General upon approval thereof, the Department pur- 


No. 60/114 chases or otherwise acquires it, and subsequent- 
ly transfers title to the veteran upon terms pre- 
HONORABLE JOSEPH N. FARBER, DI- scribed by the Act (Mil. & Vet. Code §§ 
RECTOR OF VETERANS’ AFFAIRS, has re- 986.3, 986.9). 
quested our opinion on the following questions: 
1. Is the Department of Veterans’ Affairs 
liable for damages if it transfers property ac- 
quired pursuant to the Veterans’ Farm and 
Home Purchase Act of 1943 to a veteran whose 
ownership or occupancy would violate a racial 
restrictive covenant affecting such property? 
2. Should the Department of Veterans’ 
Affairs take any steps to eliminate such racial 


restrictions? t ‘ incorporated by reference in the deeds, though 

Our conclusions are summarized as follows: often the restrictive covenants are fully set out 
P 1. The Department will not be liable in within the body of the deed. 

amages. ; _ 

2. The problem should be presented to the 1. ms early talon thy ae a ae Ga 
Legislature with the view of obtaining legisla- ae ve ae oe ferred ; vane “on ‘i a 
tion providing that such restrictions are void Sabie” polioy’ ae artnet ar “sbeo. 
and REP Se DNS DOMED, OF. Ee Sete. lutely void” (Gondolfo v. Hartman, 49 Fed. 181, 

183 (S. D. Cal. 1892)). The more recent and 
ALIS controlling Restrictive Covenant Cases decided 

The Department of Veterans’ Affairs is au- by the U. S. Supreme Court, however, held sim- 
thorized by the Veterans’ Farm and Home Pur- _ilarly restrictive covenants not invalid “stand- 
chase Act of 1943 (Mil. & Vet. Code §§ 984- _ ing alone,” though unenforceable in state courts 


The questions considered here arise with re- 
spect to property subject to restrictions of rec- 
ord proscribing use, occupancy or residence by 
persons other than “those of the White Cau- 
casian race.” Such restrictions frequently ap- 
pear in the chain of title to property submitted 
to the Department by veterans for departmental 
approval and purchase. Generally, these racial 
restrictions are recorded in separate declarations 
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(Shelley v. Kraemer, 334 U. S. 1 (1948) ) or in 
federal courts (Hurd v. Hodge, 334 U.S. 24 
(1948) ). In line with these holdings, California 
courts have refused to enforce such racial re- 
strictive covenants by injunction (Cumings v. 
Hokr, 31 Cal.2d 844 (1948) ); judgments for 
damages (Barrows v. Jackson, 112 Cal.App.2d 
534 (1952), affd, 346 U.S. 249 (1953) ); or by 
contempt for refusal to obey an order to vacate 
restricted property (In re Laws, 31 Cal.2d 846 
(1948) ). 

In the Barrows case, supra, the California ap- 
pellate court stated at page 554: “Any recogni- 
tion of a racial restriction covenant in an action 
in a state court constitutes prohibited state ac- 
tion.” (Emphasis supplied. ) 


In affirming, the U. S. Supreme Court said: 
“It sufficiently appears that mulcting in 
damages of respondent will be solely for 
the purpose of giving vitality to the restric- 
tive covenant, that “is to say, to punish 
respondent for not continuing to discrimi- 
nate against non-Caucasians in the use of 
her property. This Court will not permit 
or require California to coerce respondent 
to respond in damages for failure to ob- 
serve a restrictive covenant... .” (346 U.S. 
at 258.) 


It is clear, therefore, that the Department of 
Veterans’ Affairs can incur no liability by the 
transfer of racially restricted property to per- 
sons whose ownership or occupancy thereof 
would violate the terms of the covenant. 

2. It is a settled principle of constitutional 
law that governmental interference with the 
right of ownership or occupancy of property be- 
cause of race, creed, or color, is interdicted by 
the fourteenth amendment to the United States 
Constitution. More than forty years ago, the 
United States Supreme Court invalidated a city 
ordinance interfering with this right, (Buchanan 
v. Warley, 245 U. S. 60 (1917) ) and, in 1948, 
declared that judicial enforcement of private 
restrictions on property also constituted uncon- 
stitutional “state action” (Shelley v. Kraemer, 
supra.) Thus, state action through either the 
legislative or judicial arm of government which 
interferes with the right to own or occupy prop- 
pig solely because of race or color is prohibit- 


In Banks v. Housing Authority, 120 Cal.App. 
2d 1 (1953), cert. denied, 347 U.S. 974 (1954), 
the California courts enjoined an executive gov- 
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ernmental arm from imposing racial restrictions 
in connection with the assignment of tenants 
to public housing units. Writing for the court, 
Justice Wood notes at page 17: 


“[ Appellants] are exercising state power to 
preserve, perpetuate, and enforce a neigh- 
borhood racial pattern wherever they de- 
cide to locate and build a housing project. 
In some instances that pattern may have 
been created and maintained, until now, by 
the very type of restrictive covenants which 
the state, through its judicial branch, is pro- 
hibited from enforcing. . . . What sort of a 
14th Amendment might it be that would, 
at the same time, countenance active spon- 
sorship and fostering of such restrictions by 
the executive branch of the state or local 
government?” (Emphasis supplied. ) 


Honorable James H. Oakley, Judge of the 
Superior Court of Sacramento County, recently 
pointed out that private sellers of governmental- 
ly insured tract housing are subject to the con- 
stitutional requirement of non-discrimination: 


“[W]hat are courts to say of the practice, 
universally followed in selling homes, of 
excluding a racial minority? Obviously, if 
defendants were here seeking relief on the 
basis of their selection of customers on the 
basis of race, they would not be assisted. 
However, they are not here asking any such 
relief; all they ask is to be let alone to enjoy 
the fruits of their enterprise as assisted and 
stimulated by government. Can the courts 
close their eyes to the inevitable result that 
if they should uphold defendants in their 
asserted right of freedom of contract, they 
would for practical purposes be reverting 
to a “separate but equal” rule for those to 
whom the builders and realtors choose to 
apply it? . . . If it be objected that Con- 
gress refused to so ordain, it must be re- 
plied that Congress could not ordain other- 
wise—the law does not permit it to differ- 
entiate between races, and whether it ex- 
presses that limitation in so many words or 
not, those who operate under that law and 
seek and gain the advantage it confers 
are as much bound thereby as.the admin- 
istrative agencies of government which have 
functions to perform in connection there- 
with.” (Ming v. Horgan, 3 Race Rel. L. 
Rep. 693, 698-9 (Cal. Super. Ct. Sacra- 
mento Co. Mem. Op. #97130, 1958). ) 
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Since these decisions, California’s long stand- 
ing policy against racial discrimination (James 
v. Marinship, 25 Cal. 2d 721 (1944)) has been 
clearly and forcefully restated. In public ac- 
commodation establishments (Civ. Code §§ 51 
and 52) and employment (Labor Code §§ 1410- 
32) racial discrimination has been prohibited 
by statute while such practices in publicly-as- 
sisted housing accommodations are specifically 
declared “to be against public policy” (Health & 
- Safety Code §§ 35700-40). 

There is no doubt that state conduct which, 
in fact or effect, countenances, fosters, spon- 
sors, perpetuates or enforces private racially 
restrictive agreements affecting real property 
would be unconstitutional “state action” subject 
to the prohibitions of amendment XIV of the 
United States Constitution and in addition 
would be violative of the clear public policy 
of this State. 

It should be noted that racial restrictive cove- 
nants privately created, perpetuated, or com- 
plied with have not been declared void or 
voidable by the courts. As stated earlier, the 
opinion in the Shelley case, supra, holds that 
such agreements, standing alone, do not violate 
any rights guaranteed by the fourteenth amend- 
ment. The state court, in the Barrows case, 
supra, pointed out that such covenants are 
exempt from constitutional condemnation “so 
long as the purposes of those agreements are 
effectuated by voluntary adherence to their 
terms.” 


The existence in property deeds of such re- 
strictions, directly or by reference, inevitably im- 
presses the layman and the legally uninformed. 
The specific provisions of the restrictions affect- 
ing the property which prompted the instant in- 
quiry are typical: 


“Clause XIII: 

“No persons: except those of the White 
Caucasian race shall use, occupy or reside 
upon any residential lot or plot in this 
subdivision, except when employed as a 
servant or domestic in the household of a 
White Caucasian tenant or owner. 

“It is the express and stated intention of 
the owners, the Declarants herein, not to 
give any person or persons not of the Cau- 
casian race the physical possession or oc- 
cupancy of any residential property in this 
subdivision or future units thereof, for the 
sole reason that they believe possession 
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and occupancy by such persons would have 
a prejudicial effect upon the value of other 
properties in said subdivision and in future 
units thereof. 

“It is therefore agreed and covenanted by 
every purchaser or grantee acquiring title to 
any residential property in this subdivision 
by grant or deed, and by every purchaser 
under a contract or agreement of sale or 
other form of conveyance by which he ac- 
quired title or an interest in any such prop- 
erty in this subdivision giving him the right 
of physical possession thereof, and that he, 
such purchaser, grantee, lessee, or other 
holder of such interest as part of the con- 
sideration supporting the conveyance by 
which he acquired such title or interest, 
will not surrender or give physical posses- 
sion of such residential property to any non- 
caucasian person or permit or suffer any 
non-caucasian person to occupy or reside in 
or upon such property. 

Any such purchaser, grantee, or holder of 
any such interest, by accepting title or in- 
terest in any residential property in this 
subdivision, further agrees and covenants, 
for himself, his successors and assigns with 
the declarant herein, that in the event the 
Supreme Court of the State of California 
or the Supreme Court of the United States, 
by future decree or decision, holds that spe- 
cific enforcement of this declaration by the 
enforcement agencies of the Civil Law; that 
is, by dispossession of a non-Caucasian 
owner, would violate the Constitution of 
the State or the Constitution of the United 
States, he will, notwithstanding such decree 
or decision, keep this covenant, and this 
covenant shall be enforcible in any action 
at law for damages. It is agreed that in the 
event of such violation, he will be liable 
for and agrees to pay liquidated damages 
in the amount of Twenty-five Thousand 
Dollars ($25,000.00) to the Declarants 
hereof, their successors and assigns, as a 
stipulated measure of damages suffered by 
the Declarants by reason of such violation. 
Clause XVIII: 

“Each grantee of a conveyance or pur- 
chasers under a contract or agreement of 
sale by accepting a deed or a contract of 
sale or agreement of purchase, accepts the 
same subject to all of the covenants, re- 
strictions, easements and agreements set 
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forth in this Declaration and agrees to be 
bound by the same. 

“Damages for any breach of the terms, 
restrictions and provisions of this declara- 
tion are hereby declared not to be ade- 
quate compensation but such breach and/or 
continuation thereof may be enjoined or 
abated by appropriate proceedings by the 
Declarant, or by an owner or owners of 
any lot or lots in said subdivision.” 


Few persons reading such restrictions will vol- 
untarily breach their terms. The existence of 
such language in a chain of title has the effect 
of restricting future ownership or occupancy of 
the land in fact, not in law. 

In transferring title to property subject to 
such discriminatory restrictions, the State, there- 
fore, becomes party to their preservation and 
perpetuation. By taking title and passing it 
without having purged such onerous restric- 
tions, it fosters and sponsors the creation and 
extension of the racial patterns fathered by the 
originators of the offensive covenants. Such 
conduct clearly violates public policy aside 
from constitutional objections. As with the Leg- 
islature (Buchanan v. Warley, supra), the judi- 
ciary (Shelley v. Kraemer, supra), and those op- 
erating under congressional enactment (Ming 
wv. Horgan, supra), the executive arm of the 
state may not perpetuate or sponsor such racial 
patterns without invading a constitutionally pro- 
hibited area of state action (Banks vy. Housing 
Authority, supra). 

It is clear, therefore, that while the courts 
have not declared the offensive convenants void, 
but only unenforceable, nevertheless, such re- 
strictions are contrary to the public policy of 
the State of California and no state agency may 
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constitutionally be party to their creation or 
perpetuation. 

Ironically, state inaction—refusal to acquire 
restricted property selected by veterans—would 
be a highly undesirable alternative. Such a 
course would frustrate the objectives of the 
Veterans’ Farm and Home Purchase Act of 
1943, while leaving the property restrictions un- 
affected. Faced with this dilemma, a lawful 
and proper course of action for the Depart- 
ment would be to acquire the restricted prop- 
erty and then to take appropriate steps to void 
the covenants or purge the onerous racial re- 
strictions from the chain of title. Such an effort 
to “close the gap to the use of this covenant, so 
universally condemned by the courts” (Barrows 
v. Jackson, 346 U. S. 249, 259) would seem to 
be the course best suited to a resolution of this 
problem. 

While judicial relief may be available, the 
difficulties inherent therein make such an alter- 
native impractical. It would appear that the 
most reasonable and expeditious resolution is 
to be found through legislative action. It would 
be proper to present the problem to the Legisla- 
ture where justice would indicate that such 
restrictive covenants should be declared void 
and legislation enacted prohibiting reference 
to such restrictions in future deeds, title reports 
or other documents affecting title to property. 
The unattractive alternative to such relief would 
be for the Department to find property sub- 
ject to racially restrictive covenants “undesir- 
able” within the meaning of section 986.3 of 
the Military and Veterans’ Code and to refuse to 
approve it for purchase. 


January 31, 1961. 
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